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Casjes 


Dl&TEBMIKBD  IN  THB 


FIBST    DEPARTMENT 


APPELLATE    DIVISION, 
§tcttabevr  1903.* 


Home  Insusance  Company  and  Phcenix  Insubance  Company  op 
Habtfokd,  Appellants,  v.  Continental  Insurance  Company, 
Bespondent. 

Oral  evidence  —  inadmisnble  to  explain  a  reitieurance  dauae  in  a  policy  whicfi  is 
unambiguoui  and  ichieh  7uu  already  been  construed  by  the  courts. 

A  clause  in  a  policy  of  reinsurance  proyiding,  "Loss,  if  any,  payable  pro  rata 
at  the  same  time  and  in  the  same  manner  as  by  said  companies  (the  original 
insurer)/'  is  not  ambiguous,  and  parol  evidence  is  not  admissible  to  establish 
that  a  retainer  clause  must  be  used  in  order  to  hold  the  company  writing  the 
original  insurance  to  any  stated  amount  in  case  of  loss;  that  in  the  absence  of 
such  clause  the  original  insurer  is  at  liberty  to  agree  to  any  increase  or  diminu- 
tion of  its  policy  without  consulting  the  reinsurers;  that  contribution  is  to  be 
estimated  upon  the  basis  of  the  amounts  of  insurance  subsisting  at  the  time  of 
the  fire. 

Where  the  legal  effect  of  words  used  in  a  contract  has  been  determined  by  the 
court,  parol  evidence  is  not  admissible  to  change  such  meaning. 

Appeal  by  the  plaintiffs.  Home  Insurance  Company  and  another, 
from  a  judgment  of  tlie  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
22d  day  of  January,  1903,  upon  the  report  of  a  referee. 

The  judgment,  while  in  form  in  favor  of  the  plaintiffs,  was 
virtually  a  judgment  in  favor  of  the  defendant. 

•The  other  cases  of  this  term  will  be  found  in  volume  88  App.  Div. —  [Rep. 
App.  Dnr.— Vol.  LXXXIX.        1 
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George  Hichards,  for  the  appellants. 

William  C.  TruUy  for  the  respondent. 

McLaughlin,  J. : 

There  have  been  two  trials  of  this  action.  On  the  first  the  plain" 
tiffs  had  a  judgment  for  the  amount  claimed,  but  on  defendant's 
appeal  the  same  was  reversed  and  a  new  trial  ordered  (62  App. 
Div.  63).  The  second  trial  resulted  in  a  judgment  substantially  as 
contended  for  by  the  defendant,  from  which  the  plaintiffs  have 
now  appealed. 

The  facts  are  substantially  the  same  as  those  presented  on  the 
former  appeal.  They  are  set  out  at  length  in  the  opinion  then 
delivered,  and  it  is,  therefore,  unnecessary  to  restate  them.  On  the 
former  appeal  this  court  held  that,  by  the  terms  of  the  policy  of  rein- 
surance, the  defendant  was  only  liable  to  pay  one-half  of  the  loss  sus- 
tain ed  by  the  plaintiffs  ;  that  its  policy  so  provides ;  that  the  words : 
"  *  Loss,  if  any,  payable  pro  rata  at  the  same  time  and  in  the  same 
manner  as  by  said  companies,'  *  *  *  clearly  and  unmistakably 
contemplates  that  the  defendant  is  not  bound  to  pay  the  full  amount 
reinsured  but  only  such  a  proportion  of  the  amount  of  the  loss  as  is 
in  the  ratio  of  the  amount  of  the  reinsurance  to  the  amount  originally 
insured  ; "  that  the  contract  of  reinsurance  was  to  idemnify  the  plain- 
tiffs to  this  extent  and  nothing  more.  On  the  first  trial  testimony 
was  received  by  the  referee  as  to  the  legal  effect  of  this  clause,  when 
construed  according  to  custom  and  usage  in  the  trade,  but  before  the 
close  of  the  trial  the  same  was  stricken  out,  because  the  words  used 
were  not  ambiguous  and  custom  and  usage  could  not  be  received  to 
control  the  legal  effect  of  them.  On  the  second  trial  the  plaintiff 
sought  to  introduce  testimony  of  a  similar  character  to  establish  that  a 
retainer  clause  must  be  used  in  order  to  hold  the  company  writing  the 
original  insurance  to  any  stated  amount  in  case  of  loss ;  that  in  the 
absence  of  such  clause  the  original  insurer  is  at  liberty  to  agree  to 
any  increase  or  diminution  of  its  policy  without  consulting  the  rein- 
surers; that  contribution  is  to  be  estimated  upon  the  basis  of  the 
amounts  of  insurance  subsisting  at  the  time  of  the  fire,  and  that  the 
referee  erred  in  granting  the  defendant's  motion  to  strike  out  all 
of  the  testimony  of  this  character 

We  are  of  the  opinion  that  this  testimony  was  not  admissible  and 
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that  the  referee  did  not  err  in  granting  defendant's  motion  tOBtrike 
it  ont.  There  is  nothing  in  the  contract  of  reinsurance,  according 
to  the  former  decision  of  this  court,  which  is  ambiguous.  The  words 
used  in  it  plainly  state  the  rights  of  the  parties.  Upon  every  well- 
settled  rule  relating  to  the  construction  of  written  instruments, 
parol  evidence  was,  therefore,  inadmissible  to  vary,  modify  or  change 
its  terms.  {Mutual  Safety  Lis.  Co.  v.  Hone^  2  N.  Y.  235  ;  Bige- 
low  V.  Legg^  102  id.  652.)  In  addition  to  this,  the  words  in  question 
had  been  passed  upon  and  the  legal  construction  of  the  policy 
determined  by  this  court.  The  rule  is  too  well  settled  to  require  the 
citation  of  authorities  to  show  that  where  the  legal  effect  of  words 
used  in  a  contract  has  been  determined,  and  the  contract  itself  judi- 
cially construed,  parol  evidence  is  inadmissible  to  change  such  mean- 
ing or  construction. 

It  follows,  therefore,  that  under  the  former  decision  of  this  court 
the  judgment  appealed  from  must  be  affirmed,  with  costs. 

Van  Bbukt,  P.  J.,  O'Bbikn  and  Laughlin,  J  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Peteb  Alexander,  as  Trustee  in  Bankruptcy  of  William  R. 
Smith,  Doing  Business  as  "Woethington,  Smith  &  Co.,  Respond- 
ent, V.  The  Union  Surety  and  Guaranty  Company,  Appellant. 

Action  on  a  bond  given  by  a  trustee  in  bankruptcy  ^it  may  be  brought  in  Stats 
eourte  —  it  must  be  in  the  name  of  the  United  States — the  trustee  is  not  a  necessary 
party  — action  on  a  bond  under  seal  must  be  by  the  obligee. 

Under  subdivision  h  of  section  50  of  the  United  States  Bankruptcy  Law,  which 
provides,  "  Bonds  of  referees,  trustees  and  designated  depositories  shall  be 
filed  of  record  in  the  office  of  the  clerk  of  the  court,  and  may  be  sued  upon  in 
the  name  of  the  United  States  for  the  use  of  any  person  injured  by  a  breach  of 
their  conditions/'  an  action  upon  a  bond  given  by  a  trustee  in  bankruptcy 
under  seal  and  running  to  the  United  States,  can  be  maintained  only  in  the 
name  of  the  United  States. 

The  action,  if  brought  in  the  name  of  the  United  States,  may  be  maintained  in 
the  courts  of  the  State  of  New  York,  and  it  is  not  necessary  that  permission  to 
bring  it  in  the  name  of  the  United  States  shall  be  first  obtained. 

The  defaulting  trustee  in  bankruptcy  is  not  a  necessary  party  to  the  action, 
where  it  appears  that  he  is  not  within  the  State  and  is  a  fugitive  from  Justice. 
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At  common  law,  an  action  upon  a  bond  under  seal  must  be  brought  in  the  name 
of  the  obligee  irrespective  of  the  owner.  This  rule  still  prevails  in  the  State 
of  New  York,  except  where  it  has  been  modified  by  statute,  notwithstanding 
that  section  449  of  the  Code  of  Civil  Procedure  requires  that  the  action  shall 
be  brought  in  the  name  of  the  real  party  in  interest. 

Appeal  by  the  defendant,  The  Union  Surety  and  Guaranty  Com- 
pany, from  an  interlocutory  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  10th  day  of  June,  1903,  upon  the  decision  of 
the  court,  rendered  after  a  trial  at  the  New  York  Special  Term, 
overruling  the  defendant's  demurrer  to  the  plaintiff's  complaint. 

Wilson  B.  Brice^  for  the  appellant. 

Alfred  Epstein^  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  to  recover  damages  for  the  breach  of  a 
bond  given  by  a  trustee  in  bankruptcy  with  the  defendant  as  surety. 
The  complaint  alleges,  in  substance,  that  on  the  25th  of  April,  1900, 
one  William  R.  Smith,  doing  business  under  the  name  of  Worthing- 
ton.  Smith  &  Co.,  was  duly  adjudicated  a  bankrupt  in  the  United 
States  District  Court  for  the  Southern  District  of  New  York,  and 
William  E.  Hardt  elected  trustee  in  bankruptcy  of  said  bankrupt's 
estate;  that  Hardt  qualified  as  such  trustee  by  giving  the  bond 
required,  with  the  defendant  as  surety  ;  the  bond  was  under  seal,  in 
the  penal  sum  of  $150,000,  and  ran  to  the  United  States  of  America; 
the  condition  of  it  was  that  Hardt,  as  such  trustee,  would  obey  all 
orders  which  the  court  might  make  in  relation  to  the  trust  estate, 
faithfully  account  for  all  the  goods,  assets  and  effects  of  the  estate 
which  might  come  into  his  hands  and  possession,  and  in  all  respects 
faithfully  perform  all  his  official  duties,  in  which  event  the  obliga- 
tion was  to  be  void ;  otherwise  it  was  to  remain  in  full  force  and 
effect ;  that  there  has  been  a  violation  of  the  condition  of  the  bond 
in  that  Hardt  has  converted  to  his  own  use  property  belonging  to  the 
estate  of  the  bankrupt  of  the  value  of  about  $50,000,  and  has  failed 
and  neglected  to  account  for  the  same  though  directed  by  the  court 
to  do  so ;  that  he  has  absconded  and  is  now  a  fugitive  from  justice ; 
that  he  has  been  removed  as  trustee  by  an  order  of  the  court  and 
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the  plaintiff  appointed  in  his  place ;  and  that  by  reason  of  the  fore- 
going facts  plaintiff  asks  judgment  that  an  account  of  the  proceed- 
ings of  said  Hardt  as  trustee  of  said  bankrupt's  estate  be  had ;  that 
the  bond  be  assigned  to  the  plaintiff,  and  that  whatever  sum  said 
Hardt  as  trustee  would  have  been  liable  to  pay,  the  defendant  in 
this  action  be  adjudged  to  pay,  not  exceeding  the  penalty  of  the 
bond. 
The    defendant  demurred  to  the  complaint  upon  the  ground : 

(1)  That  the  court  has  not  jurisdiction  of  the  subject  of  the  action ; 

(2)  that  the  plaintiff  has  not  the  legal  capacity  to  sue  inasmuch  as  he 
has  not  obtained  leave  to  do  so  nor  brought  the  action  in  the  name 
of  the  United  States ;  (3)  that  there  is  a  defect  of  parties  defendant 
in  that  Hardt  should  be  a  party,  and  (4)  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  overruled  and  the  defendant  has  appealed. 

The  principal  question  presented  upon  the  appeal  is  whether  an 
action  can  be  maintained  for  the  breach  of  a  condition  of  the  bond 
in  any  other  manner  than  therein  provided,  viz.,  in  the  name  of  the 
United  States. 

Subdivision  h  of  section  50  of  the  Bankruptcy  Law  (30  U.  S. 
Stat,  at  Large,  558)  provides  that  ^'  Bonds  of  referees,  trustees  and 
designated  depositbries  shall  be  filed  of  record  in  the  office  of  the 
derk  of  the  court,  and  may  be  sued  upon  in  the  name  of  the  United 
States  for  the  use  of  any  person  injured  by  a  breach  of  their  con- 
ditions." From  this  provision  it  would  seem  that  any  action  brought 
to  recover  for  a  breach  of  the  condition  of  the  bond  must  be  brought 
as  therein  provided,  viz.,  in  the  name  of  the  United  States.  The 
bond  is  under  seal  and  the  United  States  is  the  obligee  named 
therein.  At  common  law  an  action  on  a  bond  under  seal  must  be 
brought  in  the  name  of  the  obligee,  irrespective  of  the  owner 
{BaggoU  v.  Boulger^  2  Duer,  160),  and  this  is  still  the  rule  in  this 
State,  except  where  the  same  has  been  modified  by  statute  {Fuller 
V.  FvUerton^  14  Barb.  59 ;  Ilenricus  v.  Fnglert,  137  N.  Y.  488), 
notwithstanding  the  provision  of  the  Code  of  Civil  Procedure 
(§  449),  which  requires  that  the  action  shall  be  brought  in  the  name 
of  the  real  party  in  interest.  The  authorities  cited  to  the  contrary 
are  not  in  point.  In  each  of  these  it  will  be  found  upon  an 
examination  that  the  right  to  bring  the  action  in  a  name  other  than 
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that  of  the  obligee  is  by  reason  of  some  statute  permitting  it  to 
be  thus  brought.  Here  there  is  no  such  statute ;  on  tlie  contrary, 
section  50  of  the  Bankruptcy  Law  {mpra)^  which  by  subdivision  b 
authorizes  the  giving  of  the  bond,  specifically  provides  in  subdivision 
h  that  an  action  to  enforce  its  provision  may  be  brought  in  the 
name  of  the  United  States.  We  have  no  doubt  the  action  can  be 
maintained  in  a  State  court,  but  only  in  the  name  of  the  United 
States.  It  permits  its  name  to  be  used  for  this  purpose.  The 
Supreme  Court  of  this  State,  having  general  jurisdiction  both  at  law 
and  in  equity,  has,  tlierefore,  as  it  seems  to  us,  jurisdiction  of  the 
subject-matter.     {Bischoff  v.  Engel^  10  App.  Div.  24L) 

Nor  do  we  think  it  is  necessary  that  permission  be  obtained  to 
bring  an  action  before  one  can  be  maintained  under  this  statute, 
provided  it  be  brought  in  the  name  of  the  United  States.  The 
statute  in  express  terms  permits  an  action  to  be  brought,  and  this 
precludes  the  idea  that  leave  must  first  be  obtained.  If,  however, 
the  action  could  be  brought  in  a  name  other  than  that  of  the  United 
States  —  which  we  do  not  think  it  could — then  permission  would 
have  to  be  obtained.  The  general  rule  is  that,  in  the  absence  of 
a  statute  permitting  it,  an  action  can  be  brought  on  a  bond  by 
one  not  named  as  obligee  therein  only  when  authorized  by  the  court 
to  do  i^o  {AnnsU  v.  Kerr^  28  How.  Pr.  326),  and^this  fact  must  be 
alleged  in  the  complaint  and  proved  on  the  trial.  It  is  a  part  of 
the  cause  of  action.  Nor  has  this  rule  been  changed  in  any  way  by 
the  Code  of  Civil  Procedure.  Thus,  section  1888  provides  that  a 
person  injured  by  the  default,  delinquency  or  misconduct  of  a  public 
officer  who  is  required  to  give  an  official  bond  to  the  People  may, 
in  the  absence  of  special  provision  for  prosecuting  the  same,  apply 
for  leave  to  prosecute  the  delinquent's  official  bond,  and  section 
1890  provides  that  receivers,  assignees  of  insolvent  debtors,  and 
trustees  and  other  officers  appointed  by  the  court  or  a  judge 
are  public  officers  within  the  meaning  of  section  1888.  It  might 
well  be  questioned  whether  the  trustee  of  a  bankrupt's  estate  is 
an  officer  within  the  meaning  of  the  above  section,  but  it  is  clear 
that  if  he  is,  then  he  comes  within  the  provisions  of  such  sections 
and  leave  to  prosecute  the  bond  must  be  obtained  before  the  action 
is  commenced. 

Finally,  it  is  urged, that  there  is  a  defect  of  parties  defendant,  in 
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that  the  defaulting  trustee  has  not  been  made  a  party  defendant. 
A  sufficient  answer  to  this  suggestion  is  that  it  appears  that  the 
defaulting  trustee  is  not  within  the  State,  but  is  a  fugitive  from 
justice.  Under  the  circumstances  he  is  a  proper  but  not  a  necessary 
party.     {Otto  v.  Van  Riper,  164  K  Y.  536.) 

The  judgment  appealed  from,  therefore,  must  be  reversed,  with 
costs,  and  the  demurrer  sustained,  with  costs. 

Van   Beunt,    P.    J.,    O'Beien,   Inobaham    and    Hatch,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs. 


Louis  Bossebt  and  John  Bossert,  Appellants,  v,  Henry  E.  Fox 
and  Others,  Defendants,  Impleaded  with  Adam  Happel, 
Kespondent 

Notice  of  mechanic  %  lien  —  when  ineuffldent. 

A  notice  of  lien  stated  as  follows: 

"  Please  take  notice  that  we,  Louis  Bossert  andJohn  Bossert,  *  *  *  have 
and  claim  a  lien  for  the  principal  and  interest  of  the  value  and  the  agreed  price 
of  the  labor  and  materials  hereinafter  mentioned.    *    *    * 

"  4.  The  labor  performed  and  the  materials /wr/iw/wjd  and  to  be  furnished  con- 
sists of  wainscoting,  closets,  wardrobes,  dressers,  doors,  jambs,  sashes,  frames, 
headlights,  panels,  backs,  biise  trim  and  mouldings,  columns  and  pedestals, 
mantel  shelves  and  steps,  and  the  agreed  price  and  value  thereof  is  1611.86 

Dollars $611  86 

less  amount  allowed  for  material 8  25 


$603  61 


*'  5.  The  amount  unpaid  to  the  lienor  for  such  labor  or  and  materials  is  six 
hundred  and  three  and  61X100  ($603.61  /  100)  dollars." 
Ileiif,  that  the  notice  was  insufficient,  under  section  9  of  the  Lien  Law  (Laws  of 
1897,  chap.  418),  to  create  a  valid  lien. 

Appeal  by  the  plaintiffs,  Louis  Bossert  and  another,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  Adam 
Happel,  bearing  date  the  27th  day  of  May,  1903,  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York,  upon  the  decision 
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of  the  court  rendered  after  a  trial  at  the  New  York  Special  Term, 
dismissing  the  plaintiffs^  complaint. 

Alfred  B.  CruiJcahcmhy  for  the  appellants. 

Fromk  M,  Avery ^  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  to  foreclose  a  mechanic's  lien  against  one 
Henrj  E.  Fox,  as  contractor,  and  the  owners  of  certain  real  prop- 
erty situate  in  the  city  of  New  York.  After  the  plaintiffs  had  filed 
their  notice  of  lien  the  respondent  Happel  also  filed  a  notice 
of  lien  upon  the  same  property.  Thereafter  the  owners  of  the 
property  upon  which  the  liens  were  sought  to  be  acquired  deposited 
in  the  office  of  the  clerk  of  the  county  of  New  York  a  sum  of 
money  in  excess  of  that  claimed  by  the  plaintiffs  and  thereupon 
their  lien  was  discharged. 

At  the  trial  the  only  question  litigated  was  whether  the  plaintiffs 
or  the  respondent  Happel  were  entitled  to  the  money  which  had 
been  paid  to  the  clerk  —  all  the  other  defendants  having  defaulted 
and  a  personal  judgment  not  being  asked  against  the  contractor 
Fox,  as  appeared  from  a  concession  made  upon  the  argument  of  the 
appeal.  The  trial  court  held  that  the  notice  filed  by  the  plaintiffs 
was  invalid  and  dismissed  the  complaint^  and  from  the  judgment 
entered  upon  the  decision  to  this  effect  plaintiffs  have  appealed. 

We  are  of  the  opinion  that  the  complaint  was  properly  dismissed, 
because  the  notice  of  lien  filed  was  insufficient  under  the  Lien  Law 
(Laws  of  1897,  chap.  418).  So  much  of  the  notice  as  is  involved  in 
the  question  presented  reads  as  follows : 

"  To  Thomas  L.  Hamilton,  Esquire, 

"  CleTh  of  the  County  of  New  York : 

^^  Please  take  notice  that  we,  Louis  Bossert  and  John  Bossert, 
*  *  *  have  and  claim  a  lien  for  the  principal  and  interest  of  the 
value  and  the  agreed  price  of  the  labor  and  materials  hereinafter 
mentioned.     *    *    * 

"  4r.  The  labor  performed  and  the  materials  furnished  and  to  he 
furnished  consists  of  wainscoting,  closets,  wardrobes,  dressers, 
doors,  jambs,  sashes,  frames,  headlights,  panels,  backs,  base  trim  and 
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moaldingBy  columns  and  pedestals,  mantel  shelves  and  steps,  and  the 

agreed  price  and  valne  thereof  is  $611.86  Dollars $611  86 

less  amount  allowed  for  material 8  25 


$603  61 


"5.  The  amount  unpaid  to  the  lienor  for  such  labor  or/  and 
materials  is  six  hundred  and  three  and  61/100  ($603.61/100) 
doUars." 

Section  9  of  the  statute  referred  to  requires  that  the  notice  filed 
shall  state  the  name  and  residence  of  the  lienor ;  the  name  of  the 
owner  of  the  real  property  against  whose  interest  a  lien  is  claimed, 
and  the  interest  of  the  owner  as  far  as  known  to  the  lienor ;  the 
name  of  the  person  by  whom  the  lienor  was  employed,  or  to  whom 
he  furnished,  or  is  to  furnish,  the  materials,  or,  if  the  lienor  is  a 
contractor  or  sub-contractor,  the  name  of  the  person  with  whom  the 
contract  was  made ;  the  labor  performed  or  to  be  performed,  and 
the  materials  furnished  or  to  be  furnished,  and  the  agreed  price  or 
value  thereof,  and  the  amount  unpaid  to  the  lienor  for  such  labor 
or  materials ;  the  time  when  the  first  and  last  items  of  work  were 
performed  and  materials  were  furnished ;  a  description  of  the  prop- 
erty subject  to  the  lien,  and  in  addition  a  verification  by  the  lienor 
or  his  agent  to  the  effect  that  the  statements  contained  in  the  notice 
are  true  to  his  knowledge,  except  as  to  the  matters  therein  stated  to 
be  on  information  and  belief,  and  as  to  those  matters  that  he  believes 
them  to  be  true. 

Section  22  of  the  statute  referred  to  requires  that  the  notice  shall 
be  liberally  construed,  but  giving  to  the  statements  contained  in  the 
notice  a  liberal  construction,  it  is  impossible  to  determine  therefrom 
how  much  is  claimed  for  labor — how  much  for  the  materials  fur- 
nished —  or  how  much  for  materials  to  be  furnished,  and  before  a 
valid  lien  could  be  acquired  these  facts  had  to  be  clearly  and  defi- 
nitely stated.  The  statute  requires  such  information  to  be  given. 
Here  the  person  who  prepared  the  notice  followed  the  literal  lan- 
guage of  the  statute,  and  this  is  insu£Scient,  inasmuch  as  it  does  not 
give  to  the  persons  upon  whose  property  a  lien  is  sought  to  be 
acquired  the  required  information. 

The  case  cannot  be  distinguished  in  principle  from  Bradley  <& 
Ourrier  Co.  v.  Pacheteau  (71  App.  Div.  148)  or  New  Jersey  Steel 
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<&  Iron  Co.  V.  Jiohinaon  (85  id.  512).  In  the  Bradley  <&  Currier 
Co.  case  tlie  statement  in  the  notice  was :  "  The  labor  performed  or 
to  be  performed  is  mantels  and  fixtures  and  the  materials  furnished 
or  to  bo  furnished  and  the  agreed  price  or  value  thereof  is  four 
hundred  and  seventy-live  dollars  ($4:75)."  In  the  New  Jersey 
Steel  cfe  Iron  Co.  case  the  statement  was :  "  Labor  performed  or  to 
be  performed  is  the  cutting  and  setting  of  all  the  cut  limestone 
for  the  building  on  the  premises ;  and  the  materials  furnished  or 
to  be  furnished  is  the  stone  so  to  be  cut  and  set  and  the  agreed 
price  or  value  of  such  labor  and  materials  is  Forty-four  thousand 
seven  hundred  dollars."  Both  notices  were  held  insufficient  to 
acquire  a  valid  lien.  It  is  true  the  Bradley  cfe  Currier  Co.  case  was 
modified  by  the  Court  of  Appeals,  but  only  to  the  extent  of  permitting 
a  personal  judgment  to  be  taken  pursuant  to  section  3412  of 
the  Code  of  Civil  Procedure.  The  judgment  as  thus  modified  was 
affirmed.  (175  N.  Y.  492.)  The  conclusion,  therefore,  which  tiiis 
court  reached  as  to  the  insufficiency  of  the  notice  was  approved, 
otherwise  the  judgment  would  necessarily  have  been  reversed. 

The  judgment  appealed  from,  therefore,  must  be  affirmed,  with 
costs. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  Hatch,  J  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Sarah  De  Witt  Thompson,  as  Administratrix,  etc.,  of  Virgil  D. 
Thompson,  '  Deceased,  Respondent,  v.  Metropolitan  Street 
Railway  Company,  Appellant. 

Negligence  —  injury  to  ons  crossing  a  street  in  daylight  before  a  car — proof  insuffi- 
cient to  estaJblisfi  negligenee  or  the  absence  of  contributory  negligence  —  when  proof 
of  signals  of  approach  of  car  is  not  important  —  assumption  that  motorman  will 
control  the  ear. 

In  an  action  to  recover  damages  resulting  from  the  death  of  the  plaintiflTs  intes- 
tate, who  was  struck  and  kiUed  by  one  of  the  defendant's  north-bound  street 
cars  at  a  street  intersection  in  the  daytime,  it  appeared  that  the  defendant 
maintained  two  tracks  at  the  point  in  question,  the  space  between  the  two 
tracks  being  four  and  one-half  feet  wide:  that  when  the  Intestate  reached  this 
space  he  stopped  and  looked  in  a  southerly  direction;  tliat  the  car  which  sub- 
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sequently  stxuck  him  was  then  eight  or  ten  feet  distant;  that  it  was  approach- 
ing rapidly,  but  that  at  this  point  it  "slowed  up/' and  that  as  it  did  so  the 
intestate  proceeded;  that  the  speed  of  the  car  was  again  increased,  and  that 
just  as  the  intestate  was  about  to  step  on  the  north-bound  track  he  was  struck 
by  the  car  and  received  the  injuries  which  resulted  in  his  death.  It  did  not 
appear  that  the  intestate  paid  any  attention  to  the  car  after  it  slowed  up. 

HM,  that  the  evidence  was  not  sufficient  to  sustain  a  finding  that  the  defendant 
was  negligent  or  that  the  intestate  was  free  from  contributory  negligence; 

That,  it  appearing  that  the  intestate  saw  the  car,  the  question  whether  any  sig- 
nals of  its  approach  were  given  was  of  no  importance; 

That  the  intestate  had  no  more  right  to  indulge  in  the  assumption  that  the 
motorman  would  so  control  the  car  as  to  pennit  him  to  cross  the  street  in  safety 
than  the  motorman  had  to  assume  that  the  intestate  would  keep  out  of  the  way 
of  the  car. 

CBrien,  J.,  dissented. 

Appeal  by  the  defendant,  Metropolitan  Street  Railway  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
27th  day  of  May,  1903,  upon  the  verdict  of  a  jury  for  $9,500,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  25th  day  of 
May,  1903,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  25th  day  of  May,  1903,  granting  the  plaintiff  an  extra 
allowance  of  costs. 

CharUa  F.  Brown^  for  the  appellant. 

Ahram  J.  JSose,  for  the  respondent. 

McLaughlin,  J. : 

The  plaintiff,  as  the  administratrix  of  Virgil  D.  Thompson, 
deceased,  brought  this  action  to  recover  the  damages  alleged  to  have 
been  sustained  by  his  widow  and  next  of  kin  on  account  of  his 
death,  upon  the  ground  that  the  same  was  caused  solely  by  the 
negligence  of  the  defendant.  She  had  a  verdict,  and  from  the 
judgment  entered  thereon  and  from  an  order  denying  a  motion  for 
a  new  trial  defendant  has  appealed. 

At  the  trial  it  appeared,  and  the  facts  were  uncontradicted,  that 
the  intestate  about  four  o'clock  in  the  afternoon  on  the  11th  day  of 
July,  1901,  attempted  to  cross  diagonally  from  the  southwest  to  the 
easterly  side  of  Broadway  at  its  intersection  with  Eighth  street,  and 
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in  doing  so  was  struck  by  one  of  the  defendant's  north-bonnd  cars 
and  received  injuries  from  which  he  died  two  days  later.  Only  two 
witnesses,  Coffin  and  Courtney,  were  produced  who  testified  as  to 
how  the  accident  occurred.  From  their  testimony,  which  is  uncon- 
tradicted, it  appears  that  the  intestate  obtained  a  transfer  from  a 
transfer  agent  who  was  stationed  at  the  southwest  corner  of  Broad- 
way and  Eighth  street,  and  then  started  to  cross  Broadway  in  a 
diagonal  direction.  The  defendant  at  this  point  has  two  tracks  on 
Broadway  —  the  one  on  the  westerly  side  being  used  for  cars  going 
in  a  southerly,  and  the  one  on  the  easterly  side  for  cars  going  in  a 
northerlj^  direction  —  the  space  between  the  two  tracks  being  four 
and  a  half  feet.  When  the  intestate  reached  this  space  he  stopped 
and  looked  in  a  southerly  direction,  and  there  was  then  approaching 
on  the  north-bound  tracks  a  car  eight  or  ten  feet  from  him.  The  car 
was  approaching  rapidly,  but  at  this  point  it  "  slowed  up  '*  and  as  it 
"  slowed  up "  the  intestate  proceeded.  The  speed  of  the  car  was 
again  increased  and  just  as  the  intestate  was  about  to  step  upon  the 
track  he  was  struck  by  the  side  or  the  front  end  of  the  car,  knocked 
down  and  received  the  injuries  which  resulted  in  his  death.  It  did 
not  appear  that  he  paid  any  attention  to  the  car  after  it  "  slowed 
up,"  but  proceeded  to  cross,  probably  assuming  that  because  it  had 
slowed  up  it  would  come  to  a  stop  and  he  could  cross  the  street  in 
safety.  This  being  the  condition  of  the  evidence  at  tlie  close  of  tlie 
plaintiff's  case,  and  at  the  close  of  the  trial,  we  think  the  defendant's 
motions  to  dismiss  the  complaint  should  have  been  granted,  and  the 
exceptions  taken  to  the  denial  of  such  motions  necessitate  a  reversal 
of  the  judgment. 

The  plaintiff,  of  course,  was  not  entitled  to  recover  unless  she 
produced  evidence  sufficient  to  sustain  a  finding  of  the  jury  that  the 
injuries  to  her  intestate  were  due  to  the  negligence  of  the  defendant 
and  that  his  negligence  did  not  contribute  thereto.  This  she  failed 
to  do.  {Lynch  v.  TMrd  Ave,  E.  B.  Co,^  88  App.  Div.  604 ;  Little 
V.  Third  Ave,  R.  li,  Co,y  83  id.  330 ;  Jackson  v.  Union  lly,  Co,^ 
77  id.  161 ;  Johnson  v.  Third  Ave.  li,  E.  Co,,  69  id.  247.) 

Whether  or  not  a  signal  of  the  approach  of  the  car  was  given  is 
of  no  importance  because  the  evidence  is  conclusive  upon  the  point 
that  the  intestate  saw  the  car.  He  "  looked  at  the  car  "  and  must 
have  known  that  it  was  approaching,  because  it  was  then  only  eight 
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or  ten  feet  from  him.  Nor  is  there  any  force  in  the  suggestion  that 
he  had  a  right  to  asfinme,  because  the  car  had  commenced  to  slow  up^ 
that  it  would  be  so  controlled  that  he  could  cross  the  street  in  safety. 
It  was  the  duty  of  the  motorman  as  the  car  approached  the  crossing  to 
have  it  under  reasonable  control  {Hoyt  v.  MetropoUtcm  St  By.  Co.^ 
73  App.  Div.  249),  but  this  did  not  give  the  intestate  the  right  to 
assume  that  it  would  come  to  a  stop,  or  that  its  speed  would  be  so 
controlled  as  to  give  him  time  to  pass  over  the  tracks  without  being 
injured.  He  had  no  more  right  to  indulge  in  this  assumption,  under 
the  facts  set  out  in  the  record,  than  the  motorman  had  to  indulge  in 
the  assumption  that  the  intestate  would  keep  out  of  the  way  of  the 
car.  The  intestate,  of  course,  was  as  much  obligated  to  look  out 
for  his  own  safety  as  the  defendant  was  to  prevent  his  being  injured. 
The  obligation  resting  upon  each  was  mutual  in  this  respect.  Both 
had  an  equal  right  to  the  use  of  the  street  at  this  point ;  and  while 
it  was  the  duty  of  the  defendant  to  move  its  car  with  care,  to  the 
end  that  the  intestate  would  not  be  injured,  he  was  also  required  to 
exercise  the  same  care  to  prevent  his  being  injured.  We  are  of  the 
opinion  that  the  record  failed  to  establish  the  negligence  of  the 
defendant,  or  the  intestate's  freedom  from  negligence. 

We  have  examined  the  other  questions  raised,  but  do  not  deem 
them  of  sufficient  importance  to  be  here  considered. 

It  follows  that  the  judgment  and  order  appealed  from  must  be 
reversed  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event. 

Van  Betjnt,  p.  J.,  Ingraham  and  Hatch,  JJ.,  concurred; 
O'Bbikn,  J.,  dissented. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event. 
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Paul   Wilcox  and   Charles   A.  Brodek,  Respondents^  v.  Majj: 

Stern,  Appellant. 

Oommission  to  take  testimony,  denied  where  facte  are  admitted — when  denied 

beeaitse  of  laches. 

While  a  commission  to  take  testimony  is  usually  granted  as  a  matter  of  course, 
it  will  not  be  granted  where  the  opposing  party  stipulates  to  admit  all  the 
facts  which  the  issues  permit  to  be  proved. 

A  motion  for  a  commission  to  take  testimony  made  by  the  defendant  in  an 
action  in  October,  1903,  after  the  case  has  been  placed  upon  the  calendar  for 
trial,  should  be  denied  on  the  ground  of  Incites,  where  it  appears  that  in  the 
spring  of  1903  the  plaintiffs  informed  the  defendant  that  they  would  agree  to 
an  open  oral  commission  to  be  executed  during  the  summer,  and  that  the 
defendant  did  not  avail  himself  of  such  offer. 

Appeal  by  the  defendant,  Max  Stern,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the  12th 
day  of  October,  1903,  denying  the  defendant's  motion  for  a  com- 
mission to  take  testimony  without  the  State  of  New  York. 

Robert  OoeUer^  for  the  appellant. 

Hervry  BriU^  for  the  respondents. 

Hatoh,  J. : 

The  parties  to  this  action  entered  into  a  written  contract  which 
gave  to  the  plaintiffs  the  sole  and  exclusive  right  to  sell  a  certain 
patent  within  a  given  date  and  at  a  specified  minimum  price.  If 
the  sale  was  made  by  the  plaintiffs  during  that  period,  they  became 
entitled  to 'receive  one-fourth  of  the  proceeds  of  the  sale,  and  in 
any  event,  upon  a  sale,  they  were  to  receive  the  sum  of  $1,750. 
The  contract  was  in  the  form  of  a  letter,  written  by  the  plaintiffs  to 
the  defendant  and  sent  to  the  latter  in  Germany  where  it  was 
received  by  him.  Under  date  of  December  30, 1902,  the  defendant 
by  letter  confirmed  the  receipt  of  the  contract  and  accepted  its 
terms.  This  letter  was  mailed  by  defendant  December  30,  1902, 
and  received  by  the  plaintiffs  January  17,  1903.  On  January  8, 
1903,  and  before  the  letter  of  acceptance  of  the  contract  had 
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reached  the  plaiatiffs,  the  defendant  made  a  sale  of  the  patent,  and 
on  the  last-named  date  cabled  to  plaintiffs  a  cancellation  of  his  letter 
of  acceptance,  which  cable  was  received  on  the  same  date.  A  letter 
from  defendant  followed  this  cable,  under  date  of  January  9,  1903, 
reiterating  the  cancellation  and  giving  fuller  details  of  the  trans- 
action. This  action  is  brought  to  recover  the  $1,750  as  damages  for 
a  breach  of  the  contract.  The  complaint  contains  two  causes  of 
action.  One  upon  a  quantum  meruit  for  work,  labor  and  services 
performed  in  and  about  the  carrying  out  of  the  contract,  and  the 
other  to  recover  damages  in  a  like  sum  for  a  breach  of  the  same. 
The  present  appeal  is  to  be  disposed  of  upon  a  consideration  alone 
of  the  second  cause  of  action  ;  as  the  plaintiffs  upon  the  argument 
of  the  appeal  have  stipulated  to  rely  upon  the  second  cause  of  action 
only.  The  action  was  commenced  on  January  31,  1903,  while  the 
defendant  was  temporarily  within  this  country.  Issue  was  joined 
therein  by  the  service  of  an  answer  on  May  ninth  following.  In 
October,  1903,  the  plaintiffs  moved  the  cause  upon  the  short  cause 
calendar  for  trial ;  and  thereupon  the  defendant's  attorney  procured 
an  order  to  show  cause  why  a  commission  should  not  issue  to  take 
the  testimony  of  the  defendant  and  two  witnesses,  named  as  John 
Doe  and  Mary  Doe. 

The  moving  papers  were  in  form  suflScient  as  to  the  defendant  to 
entitle  him  to  the  issuance  of  a  commission.  As  to  the  other  names, 
they  are  not  only  fictitious,  but  no  facts  are  stated  in  the  moving 
papers  showing  that  the  examination  of  any  other  person  is  neces- 
sary or  material  to  the  issues  joined  ;  consequently,  the  motion  is  to 
be  disposed  of  solely  upon  the  right  of  the  defendant  to  have  his 
testimony  taken.     {Lazarus  v,  Schroder^  49  App.  Div.  393.) 

The  plaintiffs  in  the  opposing  affidavits  show  tiiat  the  defendant's 
attimey  informed  them  in  the  spring  of  1903  that  he  was  intend- 
ing to  apply  for  a  commission  to  take  the  testimony  of  the  defend- 
ant in  Berlin.  Thereupon  one  of  the  plaintiffs  informed  him  that 
he  would  agree  to  an  open,  oral  commission,  to  be  executed  in  the 
summer  in  Berlin,  as  one  of  his  legal  friends  would  be  in  that  city 
at  that  time  and  would  attend  upon  the  examination,  and  the 
defendant  could  be  orally  examined  under  an  open  commission. 
Nothing  came  of  this  proposition,  and  the  defendant's  attorneys  per- 
mitted the  matter  to  rest  and  made  no  move  to  procure  a  commission 
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until  the  case  was  moved  upon  the  short  cause  calendar  in  October, 
when  the  order  to  show  cause  was  procured,  and  with  it  an  injunctive 
order  staying  the  plaintiffs  from  proceeding  with  the  case  until  the 
determination  of  that  motion.  When  the  motion  came  on  to  be  heard, 
the  plaintiffs  stipulated  to  produce  upon  the  trial  all  of  the  original 
letters  and  the  cablegram  received  from  the  defendant,  and  further 
stipulated  that  annexed  to  the  papers  upon  the  motion  was  a  full, 
true  and  correct  copy  of  all  of  the  correspondence  between  the 
parties,  by  letter  or  otherwise,  and  that  the  respective  letters  and 
cablegram  were  mailed  and  received  at  the  times  specified.  By 
virtue  of  this  stipulation  the  defendant  became  entitled  to  have  the 
whole  of  the  correspondence  received  in  evidence  and  considered  as 
a  part  of  his  defense.  It  appears  from  such  correspondence  that  the 
cablegram  canceling  the  letter  of  acceptance  of  the  contract  was  sent 
by  the  defendant  and  received  by  the  plaintiffs  before  the  receipt  by 
the  plaintiffs  of  the  letter  of  confirmation.  It  is  not  pretended  that 
there  is  any  ambiguity  in  the  contract,  and  as  the  acts  of  the  parties 
are  all  disclosed  and  consisted  of  the  several  writings,  the  rights  of 
the  plaintiffs  upon  the  one  part  and  of  the  defendant  upon  the 
other  became  practically  questions  of  law,  and  especially  so  when 
there  is  eliminated  from  the  issues  the  first  cause  of  action  as  stated 
in  the  complaint.  The  learned  court  below  concluded,  therefore, 
tliat  the  stipulations  protected  all  of  the  defendant's  rights,  and, 
consequently,  denied  the  motion.  We  think  the  determination  was 
proper.  While  it  is  true  that  a  commission  is  usually  granted  as 
matter  of  course,  yet  where  it  appears  that  the  party  may  have  the 
benefit  of  all  the  facts  which  the  issues  between  the  parties  permit, 
there  is  no  basis  for  the  issuance  of  a  commission  as  no  further  evi- 
dence bearing  upon  the  issues  will  be  developed  therefrom.  But  in 
addition  to  this  we  think  the  application  was  properly  denied  for 
laches.  The  defendant  had  full  opportunity  to  have  his  testimony 
taken  by  open  commission  in  the  summer  of  1903  by  the  stipula- 
tion of  the  plaintiffs.  He  did  not  avail  himself  of  such  offer,  but 
lay  quietly  by  until  the  defendant  had  regularly  noticed  and  moved 
the  cause  upon  the  calendar,  and  then  procured  the  order  and 
stayed  the  plaintiffs'  proceedings.  Under  the  circumstances  of 
this  case  we  think  this  was  such  laches  as  justified  a  denial  of  the 
motion. 


Digitized  by  VjOOQ IC 


TANENBAUM  v.  LIPPMANN.  17 

App.  Diy.]  FiBST  Dbfartmei^t,  December,  1903. 

It  follows,  therefore,  that  the  order  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

Van  Bbunt,  P.  J.,  O'Bbien,  Ikgraham  and  MoLauohlint,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


MosBS  TAioa^BAUM,  Appellant,  v.  Gustav  Lippmann  and  Others, 

Kespondents. 

Examination  of  a  party  btfore  trial  —  not  allowed  where  the  infomuUion  nought  can 
be  eUewhere  obtained — iJie  agreement  of  ths  party  to  be  present  on  the  trial  is  not  a 
reason  for  refuting  it  —  an  examination  of  only  one  drfendant  aUowed. 

The  complaint  in  an  action  aUeged  that  a  firm  of  insurance  brokers,  to  whose 
rights  the  plaintiff  had  succeeded,  entered  into  a  contract  with  the  defendants 
whereby  the  insurance  brokers,  as  agents  for  the  defendants,  agreed  to  procure 
and  pay  premiums  for  all  lire  insurance  required  by  the  defendants,  not  less, 
however,  than  the  market  value  of  the  property  insured,  for  the  period  of  five 
yean  from  the  1st  day  of  January,  1896;  that  said  insurance  was  to  be  made 
upon  certain  merchandise,  machinery,  furniture  and  fixtures  contained  in 
buildings  described  therein,  and  upon  the  value  of  use  and  occupancy,  and 
that  the  defendants  agreed  that  they  would  not  allow  any  insurance  upon  said 
property  except  that  which  was  effected  through  plaintiff's  said  firm;  that  the 
defendants  were  to  pay  therefor  at  the  rate  of  seventy  cents  per  year  for  every 
1100  of  Insurance  thus  effected. 
The  complaint  alleged  performance  by  the  insurance  brokers  of  their  part  of  the 
contract,  but  alleged  that  the  defendants  failed  to  comply  with  the  terms  of 
said  contract,  in  that  they  did  not  insure  with  plaintiff's  said  firm  for  the  full 
value  of  the  merchandise,  machinery  and  furniture  located  in  the  said  build- 
ings, but  that  they  procured  it  to  be  insured  by  other  insurance  brokers,  and 
carried  insurance  upon  property  outside  of  said  buildings,  which  property  had 
been  specifically  described  in  said  contract  for  insurance  with  the  plaintiff's 
firm,  and  that  plaintiff,  as  successor  of  said  firm,  was  damaged  thereby  in  the 
sum  of  $2,447,  for  which  amount  judgment  was  demanded. 
BM,  that  the  plaintiff  was  not  entitled  to  examine  the  defendants  before  trial, 
so  far  as  damages  for  the  failure  to  take  out  insurance  for  use  and  occupancy 
was  concerned,  it  being  admitted  that  no  such  insurance  was  taken  out  during 
the  period  covered  by  the  contract; 
That  the  insurable  value  of  the  use  and  occupancy  of  the  premises  was  measured 
by  the  value  of  the  use  of  the  place  where  the  defendants  -".onducted  their 
App.  Div.— Vol.  LXXXIX.        2 
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business,  and  that  the  plaintiff  could  obtain  proof  of  this  fact  independently  of 
any  examination  of  the  defendants; 

That  the  plaintiff  was  not  entitled  to  examine  the  defendants  with  regard  to  the 
outside  insurance  placed  with  other  companies,  as  he  could  obtain  such  knowl- 
edge from  other  sources  than  an  examination  of  the  defendants; 

That  the  plaintiff  was,  however,  entitled  to  examine  the  defendants  as  to  the 
amount  and  Talue  of  the  stock  of  merchandise  carried  by  them  during  the 
period  covered  by  the  contract,  as  this  information  was,  for  all  practicable  pur- 
poses, solely  within  the  knowledge  of  the  defendants; 

That  a  statement  by  the  defendants  that  they  would  be  present  at  the  trial  was 
not  an  answer  to  the  plaintiff's  application  to  examine  them  before  trial  on 
this  subject; 

That  the  plaintiff  was  not,  however,  entitled  to  examine  both  of  the  defendants 
in  respect  to  the  matter  in  question,  unless  he  was  unable  to  obtain  the 
desired  information  from  one  of  them. 

Appeal  by  the  plaintiff,  Moses  Tanenbaum,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  5th  day 
of  June,  1903,  vacating  an  order  for  the  examination  of  certain  of 
the  defendants  before  trial  and  vacating  a  subpoena  ditces  tecum^ 
with  notice  of  an  intention  to  bring  up  for  review  upon  said  appeal 
an  order  entered  in  said  clerk's  oflice  on  the  5th  day  of  June,  1903, 
denying  the  plaintiff's  motion  to  prohibit  Benno  Loewy,  Esq.,  appear- 
ing against  the  plaintiff,  and  from  representing  the  defendants  upon 
the  examination  of  said  defendants.  The  order  last  referred  to  does 
not  appear  in  the  appeal  papers. 

Leo  N,  Iiev%  for  the  appellant. 

Beniio  Loewy^  for  the  respondents. 

Hatch,  J. : 

This  action  was  commenced  in  April,  1901,  to  recover  damages 
for  the  breach  of  a  written  contract.  The  complaint  avers  that  the 
plaintiff  is  the  successor  in  business  of  a  firm  of  insurance  brokers 
of  which  he  was  a  member ;  that  said  insurance  brokers  entered 
into  a  contract  with  the  defendants  whereby  they,  as  agents  for  the 
defendants,  should  procure  and  pay  premiums  for  all  fire  insurance 
required  by  tlie  defendants,  not  less,  however,  than  the  market 
value  of  the  property  insured,  for  the  period  of  five  years  from  the 
1st  day  of  January,  1896  ;  that  said  insurance  was  to  be  made  upon 
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certain  merchandise,  machinery,  furniture  and  fixtures  contained  in 
buildings  described  therein,  and  upon  the  value  of  use  and  occu- 
pancy, and  that  the  defendants  agreed  that  they  would  not  allow 
any  insurance  upon  said  property  except  that  which  was  effected 
through  plaintiffs  said  firm ;  that  the  defendants  were  to  pay  there- 
for the  rate  of  seventy  cents  per  year  for  every  $100  of  insurance 
thus  effected ;  that  plaintiffs  said  firm  fully  performed  the  terms  of 
said  contract.  It  is  then  averred  upon  information  and  belief  that 
the  defendants  failed  to  comply  with  the  terms  of  said  contract,  in 
that  they  did  not  insure  with  plaintiffs  said  firm  for  the  full  value 
of  the  merchandise,  machinery  and  furniture  located  in  the  said 
buildings,  but  that  they  procured  it  to  be  insured  by  other  insurance 
brokers,  and  carried  insurance  upon  property  outside  of  said  build- 
ings, which  property  ^had  been  specifically  described  in  said  contract 
for  insurance  with  the  plaintiff's. firm,  and  that  plaintiff,  as  successor 
of  said  firm,  was  damaged  thereby  in  the  sum  of  $2,447,  for  which 
amount  judgment  is  demanded. 

On  April  8, 1903,  plaintiff  procured  an  order  for  the  examination 
of  tlie  defendants  David  Lippmann  and  Gustav  Hilbom,  such  exam- 
ination to  be  limited  to  an  inquiry  as  to  the  market  value  of  the 
merchandise,  machinery,  furniture  and  fixtures,  profits  and  use  and 
occupancy  of  the  defendants  contained  in  the  premises  described  in 
the  contract,  and  also  as  to  the  procuring  by  tlie  defendants  of 
casualty,  liability,  additional  or  other  insurance  upon  any  and  all 
property  of  the  defendants  contained  and  located  outside  of  said 
premises  during  the  term  of  said  contract.  In  pursuance  of  this  order 
the  plaintiff  issued  a  subpoena  duces  tecum,  subpoenaing  the  two 
defendants  to  appear  with  their  books  for  examination.  Before  the 
return  day  thereof  the  defendants  made  a  motion  upon  the  moving 
papers  upon  which  the  first  order  was  procured  to  have  said  first- 
mentioned  order  vacated,  which  motion  was  granted ;  and  from  the 
order  thereon  entered  this  appeal  is  taken. 

We  think  the  order  was  properly  vacated,  so  far  as  damages  for 
failure  to  take  out  the  insurance  for  use  and  occupancy  are  con- 
cerned. It  is  admitted  that  no  such  insurance  was  taken  out  during 
the  period  covered  by  the  contract;  consequently,  the  facts  are 
known  as  well  to  the  plaintiff  as  to  the  defendants.  If  there  has 
been  a  breach  of  the  contract  in  this  respect,  the  measure  of  dam- 
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ages  is  onlj  remotely  connected  with  the  value  and  amoant  of  the 
merchandise  that  was  carried  by  the  firm.  The  insurable  value  for 
use  and  occupancy  is  measured  by  the  value  of  the  use  of  the  place 
where  the  defendants  conducted  their  business.  {Tanenhaum  v. 
Simony  40  Misc.  Rep.  174 ;  affd.,  84  A  pp.  Div.  642.)  Proof  of  this 
fact,  it  would  seem,  is  quite  readily  obtainable,  independently  of 
any  examination  of  the  defendants  to  establish  it.  They  may  not 
even  know  what  it  is  worth.  There  is,  therefore,  no  basis  for  the 
examination  upon  this  subject. 

So  far  as  the  outside  insurance  with  other  companies  is  concerned, 
it  is  quite  probable  that  no  further  information  is  needed  by  the 
plaintiff  beyond  that  already  disclosed  ;  and  further  facts  in  connec- 
tion therewith,  if  needed,  can  be  discovered  by  the  plaintiff  without 
the  examination  of  the  defendants  or  either  of  them,  and  the  plain- 
tiff is  bound  under  such  circumstances  to  follow  up  such  means  of 
information,  rather  than  to  resort  to  the  examination  of  the  defend- 
ants.    {Tanenbaum  v.  Lindheirrij  54  App.  Div.  188.) 

As  to  the  amount  and  value  of  the  stock  of  merchandise  carried 
by  the  defendants  during  the  period  of  the  existence  of  the  contract, 
a  different  question  is  presented.  This  information  seems  to  be  for 
all  practical  purposes  solely  within  the  knowledge  of  the  defend- 
ants. The  plaintiff  seems  to  have  exhausted  the  sources  of  his 
information  upon  this  subject  without  obtaining  the  information  to 
which  he  is  entitled.  The  resort  to  commercial  agencies,  where 
such  information  is  usually  procurable,  discloses  that  for  a  part  of 
the  time,  at  least,  the  defendants  themselves  declined  to  make  state- 
ments in  detail  respecting  the  amount  and  value  of  their  property 
to  which  the  contract  applied,  stating  as  a  reason  therefor  that  their 
credit  was  sufficiently  high  without  making  such  disclosure.  This 
evidence  is  material  and  necessary  to  the  plaintiff  in  establishment 
of  his  claimed  cause  of  action,  and  we  think  a  basis  is  presented  for 
an  examination  in  this  regard.  Such  testimony  cannot  be  regarded 
as  being  for  the  purpose  of  discoveriDg  whether  or  not  a  cause  of 
action  exists,  but  it  is  essential  to  prove  the  facts  connected  with 
the  cause  of  action  which  is  averred  in  the  complaint,  of  which  it  is 
made  to  appear  by  the  moving  papers  that  the  defendants  are  pos. 
sessed,  and  of  which  the  plaintiff  is  ignorant.  Under  such  circum- 
stances, the  ignorant  party  is  entitled  to  an  examination  under  the 
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provisions  of  section  870  of  the  Code  of  Civil  Procedure  {Herbage  v. 
City  of  Utica^  109  N.  T.  81),  and  the  fact  that  the  defendants 
state  that  they  will  be  present  at  the  trial  is  not  an  answer  to  the 
application.  {Commercial  Pub.  Co.  v.  Beckwith^  57  App.  Div. 
574.)  Upon  this  subject,  therefore,  the  plaintiff  is  clearly  entitled 
to  an  examination  which  shall  disclose  the  facts  so  far  as  they  are 
material  to  the  claim  made  in  the  complaint.  It  is  not  necessary, 
however,  that  both  defendants  should  be  examined,  if  one  is  possessed 
of  the  information  which  the  plaintiff  requires.  If  so,  the  examina- 
tion of  one  wiU  be  all  that  is  necessary ;  if  otherwise,  both  may  be 
examined.  The  moving  papers  are  sufficient.  {Tanenhanm  v. 
ffHiorny  44  App.  Div.  89.) 

It  follows  that  the  order  appealed  from  should  be  reversed  and 
the  plaintiff  authorized  to  examine  one  or  both  of  the  defendants  upon 
the  subject  of  the  value  of  their  property  to  which  the  contract  for 
insurance  referred,  without  costs  of  this  appeal  to  either  party. 

Van  Bkunt,  P.  J.,  Pattbkson,  Ingraham  and  Laughlin,  JJ., 
concurred. 

Order  reversed  and  plaintiff  authorized  to  examine  one  or  both 
of  the  defendants  upon  the  subject  of  the  value  of  their  property  to 
which  the  contract  for  insurance  referred,  without  costs  of  this 
appeal  to  either  party. 


Michabi.  Mullen,  Respondent,  v.  Metbopolitan  Street  Railway 
Company,  Appellant. 

NegUgenee  —  an  employee,  running  a  car  out  of  a  car  shed,  injured  by  falling  over 
an  obttruction  in  the  pit  in  which  Tie  toalked. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff  while  employed  by  the  defendant,  an  electric  street  railway  company,  in 
its  car  storage  depot,  it  appeared  that  there  were  a  number  of  tracks  in  the 
depot.  At  the  outside  of  each  rail  of  each  track  there  was  a  platform  placed 
upon  uprights.  These  uprights  also  furnished  a  support  for  the  rails  of  the 
car  tracks.  The  space  between  the  two  rails  of  each  track  was  left  open,  thus 
forming  between  the  platforms  several  pits  four  feet  six  inches  deep,  four  feet 
nine  inches  wide  and  one  huudred  feet  long.  The  bottoms  of  all  except  two  of 
the  pits  were  smooth.    Across  the  bottom  of  these  two  pits  there  had  been 
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placed,  for  some  undisclosed  reason,  a  transverse  wall  about  two  feet  wide  and 
eighteen  inches  high.  The  floor  space  of  the  buUding  was  entirely  open  except 
for  the  uprights  between  the  car  tracks. 

The  car  depot  was  not  fitted  with  electric  power  and  cars  were  taken  from  the 
house  into  the  street  by  a  process  denominated  "wiring  out."  This  process 
was  performed  by  a  man  who  descended  into  the  pit  underneath  the  car  and 
attached  movable  wires  to  the  plow  of  the  car,  thus  communicating  the  power 
to  the  motors.  The  motorman  would  then  turn  on  the  power  and  the  person  in 
the  pit  would  walk  along  with  the  car,  holding  the  movable  wires  against  the 
plow. 

The  plaintiff  had  been  employed  in  the  storage  depot  for  a  little  over  eight  weeks. 
During  the  greater  part  of  that  time  he  had  been  engaged  in  sweeping  off  the 
track  platforms  and  assisting  in  cleaning  out  the  pits,  but  was  later  employed 
in  wiring  out  cars.  After  he  had  been  engaged  in  the  latter  work  for  two  and 
a  half  days,  he  was  directed  by  his  foreman  to  go  into  one  of  the  pits  in  which 
the  transverse  wall  was  located  and  instruct  another  employee  how  to  wire  out 
cars.  The  plaintiff  descended  into  the  pit  with  the  employee,  applied  the  mov- 
able wire  to  the  plow  of  the  car,  which  was  either  in  the  center  or  front  thereof 
and  walked  along  with  the  moving  car  for  three  or  four  yards  when  he  stumbled 
over  the  transverse  wall,  and  inconsequence  thereof  sustained  serious  injuries. 

The  plaintiff  testified  that  he  never  had  been  in  the  pits  in  which  the  transverse 
wall  was  located  and  that  he  did  not  know  of  the  existence  of  such  transverse 
wall  and  had  not  been  informed  thereof.  There  were  electric  lights  in  the  pits 
which  could  be  turned  on  when  required,  but  the  plaintiff  testified  that  he  did 
not  know  how  to  turn  them  on  and  had  received  no  instructions  concerning 
them.  The  plaintiff  testified  that  it  was  dark  underneath  the  car  and  that  he 
could  not  see. 

It  appeared,  however,  that  the  accident  occurred  at  about  two  o'clock  on  a  March 
afternoon;  that  the  pit  beyond  the  car  was  entirely  open  to  the  light;  that 
practically  the  whole  front  of  the  building  was  open  and  that  there  were  win- 
dows in  the  sides  thereof  making  that  part  of  the  pit  not  covered  by  the  car 
light  and  open. 

HM,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
reversed; 

That  it  was  apparent  from  the  physical  conditions  existing  at  the  time  of  the 
accident  that,  although  it  was  dark  imdemeath  the  car,  the  transverse  wall  over 
which  the  plaintiff  stumbled  was  in  the  light  at  the  time  the  car  started  and 
that  the  plaintiff  could,  by  using  reasonable  diligence,  have  discovered  it. 

Patterson,  J.,  dissented. 

Appeal  by  the  defendant,  Metropolitan  Street  Railway  Company, 
from  a  jndfgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  14th  day  of  July,  1903,  upon  the  verdict  of  a  jury  for  $5,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  30th  day^ 
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of  June,  1903,  denying  the  defendant's  motion  for  a  uew  trial  made 
upon  the  minutes. 

Bartow  S.  Weeks,  for  the  appellant, 

Edward  B.  Le  Fei/ra,  for  the  respondent. 

Hatch,  J. ; 

At  the  comer  of  One  Hundred  and  Forty-sixth  street  and  Lenox 
avenue  the  defendant  keeps  and  maintains  a  building  for  the  stor- 
age of  cars.  In  the  building  are  fourteen  pits,  so  called,  upon  each 
side  of  each  of  which  was  placed  a  rail  of  the  track  used  for  the 
cars  to  run  upon.  These  pits  are  about  four  and  a  half  feet  deep, 
about  four  feet  nine  inches  wide  and  about  one  hundred  feet  long. 
They  were  lined  with  cement,  were  smooth  upon  the  bottom,  except 
in  pits  Nos.  10-14,  inclusive,  where  there  was  placed  a  transverse 
wall  extending  across  the  bottom  of  the  pit,  about  two  feet  wide  and 
eighteen  inches  high.  This  wall  did  not  exist  in  any  of  the  other 
pits.  The  reason  for  its  construction  is  not  disclosed.  The  pits 
were  separated  by  platforms  placed  upon  uprights  which  furnished 
a  support  for  the  rails  and  separated  the  pits,  although  they  were 
open  underneath,  and  in  fact  the  floor  space  was  wholly  open,  save 
as  it  was  divided  by  the  elevated  platforms  between  the  car  tracks. 
The  cars  were  run  into  the  house  from  Lenox  avenue  to  a  turn- 
table situated  in  the  building,  and  from  this  turntable  were  dis- 
tributed over  the  various  tracks  connected  therewith.  The  fixed 
electric  power  which  operated  the  cars  in  the  street  did  not  enter 
the  house.  The  cars  were  usually  carried  into  the  turntable  by 
tlieir  own  momentum,  obtained  by  applying  extra  power  as  they  left 
the  street.  The  process  by  which  the  cars  were  run  out  into  the 
street  from  the  house  was  denominated  "  wiring  out,"  the  electric 
power  being  carried  by  movable  wires  twenty  to  thirty  feet  long. 
The  wiring'  out  was  performed  by  a  man  who  descended  into  the 
pit  underneath  the  car,  attached  the  wires  to  the  plow  of  the  car, 
thus  communicating  the  power,  the  motorman  turned  it  on  in  the 
nsual  way  and  the  person  in  the  pit  held  the  wires  against  the  plow, 
walking  along  with  the  car  as  far  as  the  wires  extended,  or  until  the 
momentum  became  sufficient  to  carry  the  car  to  the  street,  where  it 
came  in  contact  with  the  permanent  wires  used  in  operating  the  cars. 
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The  plaintifE  had  been  in  the  employ  of  the  defenda^t  at  this  house 
a  little  over  eight  weeks ;  all  except  two  and  one-half  days  he  was 
employed  as  a  sweeper,  his  duties  being  to  sweep  off  the  platforms 
which  separated  the  pits,  and  from  time  to  time  assist  about  clean- 
ing out  the  pits.  For  two  and  one-half  days  he  had  been  engaged 
in  wiring  out  the  cars  in  the  manner  specified.  On  the  9tli  day  of 
March,  1900,  he  was  directed  by  the  foreman  in  charge  of  the 
house  to  go  into  pit  No.  13,  in  which  was  the  transverse  wall,  and 
instruct  one  Benzinger  how  to  wire  out  cars.  The  car  which  plain- 
tiff was  directed  to  instruct  Benzinger  upon  was  situated  over  pit 
13,  from  one  and  one-half  to  two  car  lengths  removed  towards  the 
front  from  the  turntable.  Between  the  car  and  the  front  of  the 
building  it  was  all  open.  Plaintiff  descended  into  the  pit  with  Ben- 
zinger, applied  the  wires  to  the  plow  of  the  car,  notified  the  motor- 
man  of  the  application,  the  motorman  turned  on  the  power  to  the 
car,  the  plaintiff  walked  along  under  the  car  for  from  three  to  four 
yards,  when  he  came  in  contact  with  the  wall,  stumbled  over  it,  hit 
his  head  against  the  bottom  of  the  car,  threw  out  his  hands  to  pre- 
vent his  falling,  when  his  right  arm  went  out  onto  the  rail,  where 
he  received  the  injuries  for  which  he  now  seeks  to  recover  damages. 
The  plaintiff  testified  that  he  had  never  had  occasion  during  the 
time  he  was  employed  in  the  building  to  enter  the  pit  in  which  he 
received  his  injury,  or  any  of  the  other  pits,  where  the  transverse 
wall  existed ;  that  he  had  no  knowledge  of  its  existence  and  was 
never  informed  concerning  it,  and  did  not  know  of  its  existence,  and 
when  he  entered  the  pit  did  not  discover  it  until  he  stumbled  over  it. 
He  further  testified,  and  in  this  respect  was  corroborated  by  the 
witness  Benzinger,  that  it  was  dark  underneath  the  car,  and  he 
could  not  see,  and  while  it  appeared  that  there  were  electric  bulbs 
in  the  pits,  which  could  be  turned  on  and  furnish  light  whenever 
needed,  plaintiff  testified  that  he  did  not  know  how  to  turn  them  oti 
and  had  received  no  instructions  concerning  them.  Plaintiff  also 
testified  that  he  was  never  instructed  how  to  wire  out  cars,  but  that 
he  had  learned  the  process  by  watching  others.  Upon  this  subject 
it  is  evident,  however,  that  he  was  fully  informed  concerning  the 
method  of  wiring  out,  sufficiently  so  to  give  instructions  to  others 
unacquainted  with  it.  It  is  not  claimed,  however,  that  the  defendant 
was  guilty  of  any  negligence  in  the  method  which  it  used,  or  that  it 
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is  chargeable  with  negligence  for  any  failure  to  instruct  the  plaintifi 
therein,  or  that  its  liability  in  this  action  can  be  predicated  thereon. 
The  claim  of  the  plaintiff  is  upon  these  facts  :  That  the  defendant 
was  guilty  of  negligence  in  failing  to  furnish  a  safe  place  in  which 
to  perform  the  work,  in  that  it  maintained  in  the  bottom  of  this  pit 
the  transverse  wall  and  omitted  to  give  the  plaintiff  any  information 
concerning  it ;  and  as  it  was  dark  underneath  the  car,  the  plaintiff 
was  unable  to  discover  it,  was  not  informed  of  its  existence,  in  con- 
sequence of  which  the  defendant  failed  in  its  obligation  to  furnish 
for  the  plaintiff  a  safe  place  in  which  to  perform  his  work.  It  seems 
to  be  well  settled  that  a  servant  does  not  assume  risks  which  are  not 
known  to  him,  but  which  are  or  should  be  known  to  the  master. 
The  servant  assumes  such  risks  as  are  incident  to  his  employment, 
after  the  master  has  discharged  the  obligation  of  reasonable  care 
to  protect  the  servant,  or  where  the  situcttion  is  open  and  obvious, 
and  of  which  the  servant  in  the  exercise  of  care  may  be  as  well 
informed  as  the  master  {.Eastland  v.  Clarke^  165  N.  T.  420.)  In 
the  present  case  it  seems  clear  that  if  the  plaintiff  was  without 
knowledge  of  the  existence  of  the  transverse  wall  and  that  the  pit 
when  he  entered  it  was  so  dark  that  he  was  not  able  to  discover  it,  a 
condition  is  created  where  the  master  would  be  chargeable  in 
the  exercise  of  reasonable  care  with  the  obligation  of  informing 
the  plaintiff  of  the  existence  of  the  obstruction,  or  of  giving  him 
such  instruction  as  would  enable  the  plaintiff  to  make  use  of  the 
lights  placed  in  the  pits ;  and  if  the  jury  were  authorized  to  find 
upon  the  evidence  the  existence  of  this  condition,  then  they  were 
authorized  to  find  the  defendant  guilty  of  negligence  in  this  respect 
and  no  error  would  be  committed  in  submitting  the  case  to  the  jury. 
The  record,  however,  presents  certain  physical  features,  established 
by  the  evidence,  and  which  the  oral  testimony  in  nowise  impugns. 
The  accident  happened  about  two  o'clock  in  the  afternoon  of  the 
ninth  of  March.  The  condition  of  the  atmosphere  is  not  disclosed, 
but  it  is  testified  by  the  witness  Benzinger,  called  by  the  plaintiff, 
that  the  pit  was  open  to  the  rear  of  the  car  being  wired  out  a  car 
length  and  a  half ;  that  in  front  of  the  car  there  was  no  obstruc- 
tion between  it  and  the  exit  of  the  building,  and  that  the  pit 
beyond  the  car  was  entirely  open  to  the  light,  and  that  light  suffi- 
cient came   in  from  the  side  of  the  car  in  the  space  of  about 
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two  feet,  to  which  the  car  was  raised  above  the  track  to  enable 
them  to  see  to  apply  the  wires;  that  practically  the  whole  front 
of  the  bailding  was  open ;  that  windows  were  in  the  sides  of  the 
building  and  that  light  came  into  the  same  from  three  sides,  and 
that  there  was  nothing  to  obstruct  the  vision  from  the  car  to  Lenox 
avenae,  and  that  the  car  was  so  sitaated  as  to  receive  light  from  a 
large  door,  through  which  the  car  ran.  The  building  itself  was  an 
open  space,  with  no  other  obstruction  than  has  heretofore  been 
stated,  and  it  is  evident  that  the  light  which  came  into  the  building 
from  the  front  and  the  sides  left  that  part  of  the  pits  not  covered 
by  the  car  light  and  open,  so  that  the  eye  in  glancing  along  the  pit 
could  see  the  entire  space  with  clearness,  and,  of  course,  under  such 
circumstances,  could  discover  any  obstruction  which  existed  therein 
in  the  act  of  looking,  and  it  is  clear  that  the  plaintiff  was  charged 
with  the  duty  of  being  attentive  to  his  surroundings  and  is  charge- 
able with  such  information  as  he  would  receive  by  so  doing.  The 
testimony  establishes  that  the  plow  was  either  in  the  center  or  the 
front  of  the  car.  Benzinger  states  that  it  was  his  recollection  that 
the  plow  was  upon  the  forward  truck.  Plaintiff's  testimony  is  to 
the  effect  that  after  applying  the  wires  to  the  plow  he  traveled  a 
distance  of  three  or  four  yards  before  coming  in  contact  with  the 
wall.  It  is  evident  from  this  testimony  that  the  transverse  wall 
must  have  been  at  the  immediate  front  of  the  car,  for  the  distance 
traveled  before  the  plaintiff  came  in  contact  with  it  shows  that  it 
could  not  have  been  under  the  car  at  the  time  when  the  car  was 
started.  The  testimony  of  the  plaintiff  is  that  it  was  dark  in  the 
pit,  but  this  refers  to  the  space  under  the  car.  It  could  not  have 
been  dark  in  view  of  the  light  which  entered  the  building  in  that 
part  of  the  pit  which  was  open  to  the  light,  and  even  though  it  was 
dark  under  the  car,  that  would  not  prevent  the  plaintiff  from  seeing 
the  wall  if  he  used  his  eyes.  As  the  wall  was  in  the  light,  the 
plaintiff  was  better  able  to  discover  it  from  his  place  in  the  dark, 
and  if,  in  the  exercise  of  reasonable  care,  he  could  have  discovered 
it  by  the  use  of  his  eyes,  then  he  was  chargeable  with  knowledge  of 
its  existence,  and  would  need  no  instruction  to  inform  him  that  he 
must  not  stumble  over  it.  Such  seems  to  have  been  the  situation 
fairly  deducible  from  the  evidence,  and,  if  such  be  the  fact,  we  are 
of  opinion  that  the  jury  should  have  found  that  the  plaintiff  knew  of, 


Digitized  by  VjOOQ IC 


MULLEN  V.  METROPOLITAN  STREET  R.  CO.      27 


App.  Div.]  First  Department,  December,  1908. 

or  should  have  discovered,  the  presence  of  the  wall,  and  that  if  he 
failed  to  avoid  it,  with  knowledge  of  its  existence,  his  own  remissness 
is  responsible  for  the  in jnries  which  he  received.  Upon  the  state  of 
this  record,  therefore,  we  are  constrained  to  reverse  this  judgment. 

The  case  of  Eastland  v.  Clarke  {supra)  is  not  an  authority  against 
this  conclusion.  Therein  the  proof  authorized  the  jury  to  find  that 
the  cellar  into  which  the  plaintiff  entered  was  so  dark  as  to  prevent  a 
discovery  of  the  well  or  hole  in  the  floor,  and,  as  it  was  not  obvious 
and  open,  the  duty  of  giving  information  concerning  its  existence 
rested  upon  the  defendant,  and  that  the  plaintiff  could  not  be  held 
to  have  assumed  the  risk  of  its  existence  or  be  guilty  of  contribu- 
tory negligence  in  failing  to  discover  it.  The  discussion  already 
had  makes  the  distinction  between  it  and  the  present  case  readily 
apparent. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event. 

Van  Brunt,  P.  J.,  Inobaham  and  Laughlin,  JJ.,  concurred; 
Pattbsson,  J.,  dissented. 

Patterson,  J.  (dissenting) : 

I  dissent.  I  do  not  understand  the  evidence  as  Mr.  Justice  Hatch 
does.  Tlie  plaintiff  descended  into  the  pit  in  the  rear  of  the  car  to 
be  "  wired  out."  The  jury  must  have  found  that  he  did  not  know 
that  the  wall  crossed  the  pit  in  front  of  the  car ;  that  he  was  in  the 
dark,  and  his  view  was  obscured  by  the  car  in  front  of  him.  He 
was  not  bound  to  anticipate  that  tlie  pit  might  be  unsafe,  and  when 
he  began  work  under  the  car  he  was  authorized  to  believe  that  the 
pit  was  a  safe  place  to  work  in,  he  neither  knowing  nor  having  been 
informed  to  the  contrary. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 
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Julia  A.  Gboh,  Individually  and  as  Executrix,  etc.,  of  John  6boh, 
Deceased,  Appellant,  v,  J.  Geobge  Flammbe,  Respondent. 

Jfigfoifider  of  parties  plaintiff — cause  of  aciion  baud  on  faUe  reprea&ntations — 
when  no  cause  of  action  is  alleged. 

The  complaint  in  an  action  brought  by  Julia  A.  Groh,  individually  and  as  execu- 
trix, etc.,  of  John  Groh,  deceased,  alleged  that,  in  reliance  upon  false  repre- 
sentations made  to  her  by  the  defendant,  she  had  transferred  to  him  at  an 
inadequate  price  her  entire  holding  of  the  stock  and  bonds  of  a  certain  cor- 
poration, and  that  her  testator,  John  Groh,  had  also  transferred  to  him  seven 
shares  of  the  stock  of  the  corporation. 

It  was  not  alleged  in  the  complaint  that  any  false  representations  were  made  to 
John  Groh,  deceased,  in  order  to  induce  him  to  transfer  the  seven  shares  of 
stock,  or  that  the  false  representations  made  to  Julia  A.  Groh  were  intended 
by  the  defendant  to  be  repeated  to  John  Groh,  or  that  any  representations  were 
made  to  John  Groh  as  coming  from  the  defendant. 

The  relief  demanded  was  that  the  defendant  assign  to  the  plaintiff,  individually, 
all  of  the  stocks  and  bonds  transferred  by  her  to  him  and  that  he  transfer  to 
the  plaintiff,  as  executrix  of  John  Groh,  deceased,  the  seven  shares  of  stock 
which  were  assigned  to  him  by  the  said  John  Groh,  deceased. 

Beid,  that  there  was  a  misjoinder  of  parties  ])laintiff. 

Semble,  that  the  false  and  fraudulent  representations  having  been  made  only  to 
the  plaintiff,  individually,  and,  so  far  as  appeared,  not  having  been  conununi- 
cated  to  John  Groh,  deceased,  no  cause  of  action  was  stated  in  favor  of  the 
plaintiff  as  executrix  of  John  Groh,  deceased. 

Appeal  by  the  plaintiff,  Julia  A.  Groli,  individually  and  as 
executrix,  etc.,  of  John  Groh,  deceased,  from  an  interlocutory  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  ofSce  of  the  clerk  of  the  county  of  New  York  on  the  2d  day  of 
June,  1903,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  New  York  Special  Term,  sustaining  the  defendant's  demurrer  to 
the  plaintiff's  complaint. 

Ahrain,  L  Elkus^  for  the  appellant. 

Thomas  F.  Keogh^  for  the  respondent. 

Hatch,  J. : 

The  plaintiff  brings  this  action  individually  and  as  executrix  of 
the  last  will  and  testament  of  John  Groh,  deceased.  The  com- 
plaint in  substance  avers  that  the  plaintiff  Julia  A.  Groh  and  her 
husband  were  partners  in  a  brewery  business ;   the  death  of  the 
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hasband  and  the  succession  to  the  partnership  of  her  two  sons, 
Michael  and  John  ;  the  death  in  1896  of  the  son  Michael,  and  the 
continaance  of  the  business  by  the  surviving  partners ;  the  subse- 
quent transfer  of  the  same  to  a  corporation  organized  for  the  pur- 
pose of  taking  over  the  property  and  conducting  the  business ;  the 
issue  of  capital  stock  and  mortgage  bonds  in  their  respective  amounts. 
Upon  tlie  organization  of  the  corporation  John  Groh  was  made  the 
president,  treasurer  and  a  director,  and  conducted  the  business  of 
the  corporation.  The  complaint  then  avers  that  the  plaintiff  had 
no  knowledge  of  the  details  of  the  partnership  business  or  of  the 
corporation ;  that  the  same,  in  detail  of  management,  had  been  in  the 
hands  of  her  husband  and  her  sons ;  that  the  defendant  had  been 
for  many  years  an  attorney  and  counselor  at  law,  and  the  legal 
adviser  of  her  husband,  her  two  sons  and  herself ;  that  in  February, 
1897,  she  consulted  the  defendant  in  his  professional  capacity  con- 
cerning her  rights  in  the  corporation,  and  requested  him  to  investi- 
gate its  a£Eairs  and  take  such  steps  as  might  be  advisable  for  the 
protection  of  her  interest  therein ;  that  the  defendant  made  such 
investigation,  and  in  April,  1897,  proposed  to  purchase  all  of 
plaintiff's  bonds  and  stock,  which  she  owned,  of  the  corporation ; 
that,  in  order  to  induce  such  sale,  the  defendant  falsely  and  fraudu- 
lently represented  to  the  plaintiff  that  such  sale  and  transfer  was  the 
best  method  of  promoting  and  preserving  her  interest  and  the 
interest  of  her  family  in  the  corporation ;  that  in  order  to  protect  the 
plaintiff's  interest,  he  would  take  the  place  of  her  deceased  son, 
Michael  J.  Groh,  would  conduct  the  business  and  follow  in  the  foot- 
steps of  her  said  son  in  caring  for  her  rights  and  interests,  and  that  he 
would  neither  require  nor  accept  a  salaiy  as  an  officer  of  the  corpo- 
ration; that  plaintiff's  son  John  Groh  should  remain  president, 
and  that  the  defendant  would  act  solely  to  further  the  interest  of 
the  plaintiff  in  the  business  and  relieve  her  from  all  care  in  connec- 
tion therewith ;  that  having  faith  in  the  defendant  and  relying  upon 
snch  representations,  and  being  without  knowledge  of  her  holdings 
in  the  corporation,  and  induced  by  the  defendant,  the  plaintiff  sold 
to  him  all  her  shares  of  stock  and  all  her  bonds  for  the  sum  of 
$150,000,  $100,000  of  which  was  paid  in  cash  and  securities,  and 
$50,000  in  a  promissory  note,  made  by  the  defendant,  payable  six 
months  from  the  date  thereof.     The  agreement  of  transfer  is  set 
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ont  in  fall  and  made  a  part  of  the  complaint.  By  virtue  of  its  pro- 
visions the  plaintifE  agreed,  in  addition  to  the  matters  above  set 
forth,  to  procure  from  her  son  John  Groh  seven  additional  shares 
of  the  capital  stock  of  the  corporation ;  that  these  seven  shares,  in 
addition  to  the  shares  transferred  by  the  plaintiff,  gave  to  the  defend- 
ant a  controlling  interest  in  the  capital  stock  of  the  corporation. 
The  complaint  further  avers  other  acts  and  things  which  the  defend- 
ant obligated  himself  to  do  under  the  contract,  but  which  are  not 
now  material.  The  complaint  further  avers  that  the  plaintiff  ful- 
filled her  contract,  transferred  the  stock  and  bonds,  and  procured 
the  seven  shares  of  stock  of  her  son  and  transferred  them  to  the 
defendant.  It  is  further  averred,  upon  information  and  belief,  that 
the  purchase  price  of  the  property  was  less  than  one-third  of  its 
actual  value ;  that  after  the  defendant  had  acquired  the  property  he 
abandoned  the  duty  of  taking  care  of  her  interest  as  her  attorney 
and  taking  the  place  of  her  deceased  son  in  the  conduct  of  the  busi- 
ness of  the  corporation ;  that  he  had  himself  elected  president  in 
place  of  the  plaintiflPs  son  John  Groh  in  1899,  caused  a  salary  of 
$15,000  a  year  to  be  paid  to  himself,  which  thereafter  he  had  raised 
to  $25,000  per  year ;  that  the  defendant  has  refused  to  allow  the 
plaintiff  or  any  of  her  family  representation  upon  the  board  of 
directors ;  that  he  has  caused  his  own  family  to  be  elected  officers 
of  the  corporation  at  large  salaries ;  that  he  has  not  declared  any 
dividends  out  of  the  surplus  earnings  of  the  corporation,  which  the 
plaintiff  believes  to  be  very  large,  but  has  conducted  the  corporation 
for  his  own  personal  benefit  and  has  endeavored  to  prevent  the 
shareholders  from  participating  in  the  profits  of  the  corporation,  and 
has  used  the  money  in  the  payment  of  large  salaries  to  himself  and 
relatives,  and  has  made  large  and  arbitrary  accounts  for  machinery ; 
that  the  defendant  has  already  received  in  salary  and  has  expended 
for  machinery  a  sum  much  larger  than  what  he  has  paid  to  the  plain- 
tiff for  her  interest  in  the  property.  The  complaint  then  avers  the 
death  of  her  son  John  Groh  on  the  27th  of  February,  1900;  the 
admission  of  his  will  to  probate  and  the  qualification  by  the  plaintiff 
Julia  A.  Groh  as  executrix  thereunder.  She  offers  in  the  complaint 
to  restore  to  the  defendant  all  that  she  has  received  on  account  of 
this  transaction,  or  so  much  as  the  court  shall  determine  to  be  proper. 
Judgment  is  demanded  that  the  sale  of  tlie  stock  and  bonds  be  set 
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aside ;  that  the  defendant  assign  to  the  plaintiff  individually  all  of 
the  stock  and  bonds  transferred  bj  her  to  him,  and  that  he  assign  to 
her  as  executrix  the  seven  shares  of  stock  which  were  assigned  to 
him  by  John  Groh,  deceased ;  that  the  defendant  account  to  the 
plaintiff  for  the  profits  upon  the  stock  and  bonds  now  held  by  him 
and  to  her  as  executrix  for  the  profits  upon  the  said  seven  shares  of 
stock,  and  for  all  gain  which  has  accrued  to  him  as  salary  or 
otherwise. 

The  defendant  demurred  to  the  complaint  upon  the  ground,  ^r«^, 
a  misjoinder  of  parties  plaintiff ;  secofidy  that  causes  of  action  are 
improperly  united. 

The  court  below  sustained  the  demurrer  upon  the  ground  that 
there  was  a  misjoinder  of  parties  plaintiff. 

We  are  of  opinion  that  the  learned  court  below  was  correct  in 
the  disposition  which  it  made  of  the  demurrer.  There  is  a  mis- 
joinder of  parties  and  of  causes  of  action,  for  the  reason  that  the 
action  seeks  to  set  aside  the  transfers  of  property  made  by  plain- 
tiff individually,  and  also  the  transfer  of  the  stock  made  by  John 
Groh,  based  upon  false  and  fraudulent  representations  made  to 
Julia  A.  Groh  individually.  There  is  no  averment  in  the  complaint 
that  the  representations  which  are  claimed  to  be  false  and  fraudu- 
lent were  made  to  any  one  except  Julia  A.  Groh.  On  the  contrary, 
the  complaint  is  solely  of  representations  made  to  her,  which  induced 
her  to  transfer  the  property  which  she  owned  and  to  procure  the 
transfer  of  property  owned  by  her  son  John  Groh.  It  is  disclosed 
by  the  complaint  that  she  alleges  a  good  cause  of  action  individually 
against  the  defendant ;  but  such  cause  of  action  is  not  joint,  in 
favor  of  herself  individually  and  as  executrix  of  the  will  of  her  son  ; 
consequently,  no  joint  interest  in  the  cause  of  action  is  established 
by  the  averments  of  the  complaint.  (Gray  v.  Rothschild^  112  N. 
T.  668.)  It  was  held  in  Arkenhurgh  v.  Wiggins  (13  App.  Div.  96) 
that  a  cause  of  action  which  had  accrued  to  a  testator  or  intestate 
could  not  be  united  with  one  accruing  to  the  personal  representative 
after  his  decease,  and  this  doctrine  was  aflSrmed  by  the  Court  of 
Appeals  (162  N.  T.  596).  It  is  equally  plain  that  a  joint  cause  of 
action  cannot  exist  in  favor  of  Julia  A.  Groh,  as  an  individual, 
based  upon  fraudulent  representations  to  her  alone,  and  also  in  favor 
of  herself  as  representative  of  the  estate  of  her  son  for  a  fraud 
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practiced  upon  him.  Sach  a  cause  of  action  is  based  upon  a  wrong 
done  to  separate  individuals,  and  it  is  in  no  sense  joint ;  consequently, 
there  is  a  clear  misjoinder  of  parties,  and  if  there  was  a  cause  of 
action  stated  in  favor  of  the  plaintiff,  as  executrix,  there  would  also 
be  a  misjoinder  of  causes  of  action.  It  was  held  in  Bradley  v. 
Bradley  (165  N.  Y.  183)  that  where  two  stockholders  acted  in 
unison  and  were  induced  by  false  representations  made  to  one  of 
them,  which  was  intended  to  influence  the  action  of  both,  to  make 
a  sale  of  their  respective  shares  of  stock  under  an  agreement  made 
by  one  for  both  at  a  consideration  far  below  its  actual  value,  such 
persons  might  be  joined  as  plaintiffs  in  an  action  to  obtain  a 
rescission  of  the  transfer  and  for  a  restoration  of  the  stock. 
Therein,  however,  it  clearly  appeared  that  the  representation, 
although  made  to  one,  was  intended  to  be  to  both,  in  conse- 
quence of  which  the  deceit  was  held  to  be  single  in  act  and  utter- 
ance and  joint  in  its  operation  and  effect.  The  present  complaint, 
however,  falls  short  of  stating  a  cause  of  action  within  that  decision 
in  favor  of  the  plaintiff  as  executrix.  There  is  no  averment  in  this 
complaint  that  any  fraudulent  representations  were  made  to  John 
Groh  to  induce  him  to  sell  his  seven  shares  of  stock  ;  nor  is  there 
any  averment  showing  that  the  fraudulent  representations  made  to 
Julia  A.  Groh  were  intended  by  the  defendant  to  be  repeated  to 
John  Groh,  or  that  such  representations  induced  him  to  part  with 
his  stock,  or  that,  in  fact,  any  representation  was  made  by  Julia  A. 
Groh  to  John  Groh  as  coming  from  the  defendanjt,  so  that  there  is 
nothing  in  this  complaint  which  can  bring  it  within  the  decision 
last  above  noted. 

It  follows  that  the  determination  of  the  court  below  was  correct, 
and,  therefore,  the  interlocutory  judgment  should  be  affirmed,  with 
costs,  with  leave  to  the  plaintiff  Julia  A.  Groli  to  serve  an  amended 
complaint  within  twenty  days  upon  payment  of  the  costs  in  this 
court  and  in  the  court  below. 

Van  Brunt,  P.  J.,  O'Brien,  Inoraham  and  McLaughlin,  JJ., 
concurred. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  plain- 
tiff Julia  A.  Groh  to  serve  amended  complaint  within  twenty  days 
upon  payment  of  costs  in  this  court  and  in  the  court  below. 
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Elizabeth  C.  Connor,  as  Administratrix,  etc.,  of  George  Connor, 
Deceased,  Kespondcnt,  v,  Henry  C.  F.  Koch  and  Others, 
Appellants,  Impleaded  with  the  General  FrRE  Extinguisher 
Company. 

Negligence  —  iT^ury  from  the  falling  of  pipes  from  an  elevator  througlta  window 
upon  a  person  in  a  city  street  —  res  ipsa  loquitur. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tiff's intestate,  it  appeared  that  the  defendants  had  entered  into  a  contract  with 
a  fire  extinguisher  company  for  the  installation  of  fire  extinguishing  apparatus 
in  a  building  owned  by  them.  The  intestate,  who  was  in  the  employ  of  a 
trucking  firm,  delivered  at  the  building  a  load  of  iron  pipes  intended  to  be  used 
in  the  performance  of  the  contract.  The  pipes  were  loaded  by  third  persons  on 
the  easterly  side  of  the  elevator.  The  elevator  was  then  taken  to  a  point  a 
few  feet  below  the  sixth  floor  of  the  building  where  it  was  stopped  for  tlie 
reason  that  its  further  ascent  might  bring  the  projecting  ends  of  the  pipes  in 
contact  with  the  elevator  hood  which  had  been  suspended  in  the  shaft.  While 
it  remained  stationary  at  this  point  some  of  the  pipes  fell  through  a  window 
on  the  south  side  of  the  elevator  killing  the  intestate  who  stood  upon  the 
sidewalk. 

A  witness,  who  saw  the  pipes  strike  the  intestate,  testified  that  at  this  time  there 
were  some  other  pipes  projecting  through  the  window  which  did  not  fall  and 
that  these  were  almost  immediately  removed. 

At  the  time  of  the  accident  the  only  occupant  of  the  elevator  was  the  operator 
thereof  who  Was  employed  by  the  defendants. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
affirmed; 

That  the  doctrine  of  res  ipsa  loquitur  applied  and  devolved  upon  the  defendants 
the  duty  of  explaining  the  cause  of  the  falling  of  the  pipes  and  of  showing 
that  they  were  not  guilty  of  negligence. 

AppEAii  bj  the  defendants,  Henry  C.  F.  Koch  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kew  York  on  the  1st  day 
of  July,  1903,  upon  the  verdict  of  a  jury  for  $10,000,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  26th  day  of  June,  1903, 
denying  the  said  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

The  action  is  brought  to  recover  damages  resulting  from  the 
death  of  the  plaintiff's  intestate.  The  General  Fire  Extinguisher 
Company  had  a  contract  for  the  installation  of  fire  extinguishing 
App.  Div.— Vol.  LXXXIX.        3 
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apparatas  in  a  building  occupied  by  the  defendants.  On  the  day  of 
the  accident,  the  intestate,  who  was  in  the  employ  of  a  trucking  firm, 
delivered  on  the  sidewalk  outside  the  defendants'  building  a  quan- 
tity of  iron  pipes  which  were  designed  to  be  used  in  the  perform- 
ance of  the  contract,  to  install  the  fire  extinguishing  apparatus. 
The  pipes  were  placed  on  an  elevator  in  the  building,  and  while  it 
was  being  conveyed  to  an  upper  floor,  some  of  the  pipes  fell  from  the 
elevator  through  one  of  the  windows  in  the  elevator  shaft,  killing 
the  intestate,  who  was  standing  upon  the  sidewalk. 

JI.  Snowden  Marshall^  for  the  appellants. 

Frederick  L,  Taylor^  for  the  respondent. 

Hatch,  J. : 

In  varying  phases  the  substantial  facts  appearing  in  the  present 
record  have  been  before  this  court  on  two  former  appeals  {Connor 
V.  Kochy  63  App.  Div.  257  ;  Connor  v.  General  Fire  Extinguisher 
Co.y  73  id.  624;  affd.  on  appeal,  174  N.  Y.  515).  It  is  not  neces- 
sary, therefore,  that  we  state  the  facts  of  the  case  in  any  great 
detail.  Upon  the  present  record  it*  appears  that  the  elevator  man 
Baumann,  in  the  management  of  the  elevator  and  its  load,  was  act- 
ing as  the  servant  and  agent  of  the  present  defendants  and  not 
of  the  fire  extinguisher  company,  and  for  his  acts  and  omissions, 
therefore,  the  present  defendants  are  responsible.  It  appears  with- 
out substantial  dispute  upon  the  present  record  that  the  elevator  was 
in  part  loaded  with  long  pipes,  which  projected  above  its  top,  one 
end  resting  upon  the  floor  of  the  elevator  on  its  easterly  side,  and 
the  upper  part  resting  in  the  angle  formed  by  the  crosspieces  on  the 
top  of  the  elevator.  After  being  loaded  the  elevator  was  run  to  a 
point  about  three  feet  below  the  sixth  floor,  where  it  was  stopped 
for  the  reason  that  its  farther  ascent  might  bring  the  projecting  ends 
of  the  long  pipes  in  contact  with  the  hood  of  the  elevator,  which 
had  been  suspended  in  the  elevator  shaft.  Baumann  and  one 
Hamm,  the  latter  a  servant  of  the  fire  extinguisher  company,  were 
upon  the  elevator  at  the  time  when  it  came  to  rest.  As  the  men  upon 
that  floor  were  not  present,  Hamm  drew  himself  up  through  the 
door  on  the  sixth  floor  for  the  purpose  of  notifying  them  to  come 
and  unload  the  elevator.  At  this  time  the  pipes  upon  the  elevator 
were  in  the  same  position  that  they  occupied  when  the  elevator 
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started  with  its  load^  and  no  displacement  of  them  took  place  daring 
the  time  that  Hamm  was  there ;  nor  did  he  hear  anything  of  any 
change  until  after  the  accident  had  happened.  At  the  time  he  left 
tlie  elevator  Banmann,  the  operator,  stood  between  the  long  pipes  and 
tlie  south  side  of  the  elevator,  directly  opposite  the  window  in  the 
building  upon  that  floor,  and  he  was  then  the  only  person  upon  the 
elevator.  While  he  was  in  this  position  the  long  pipes  fell  through 
the  window  on  the  south  side  of  the  elevator,  struck  the  deceased, 
who  was  upon  the  sidewalk,  and  caused  his  death. 

It  is  evident  that  these  pipes  could  not  get  from  their  position  on 
the  easterly  side  of  the  elevator  to  the  southerly  side  and  crash 
through  tlie  window  without  the  intervention  of  some  active  agency, 
and  the  only  active  agent  then  upon  the  elevator  was  Baumann,  its 
operator.  He  might  have  taken  hold  of  the  pipes  to  assist  in  their 
unloading  and  swung  them  around  so  as  to  he  opposite  the  window, 
and,  losing  control,  permitted  their  descent  to  the  ground,  or  they 
might  have  been  displaced  and  thrown  to  the  south  by  attempting 
to  run  the  elevator  farther  up,  bringing  the  upper  ends  in  contact 
with  the  hood  and  so  displacing  them.  It  is  not  necessary,  how- 
ever, that  we  speculate  upon  such  subject.  We  have  the  fact 
clearly  established  that  the  long  pipes  fell  from  the  elevator,  passed 
through  the  window  and  came  in  contact  with  the  deceased,  caus- 
ing his  death.  Under  these  circumstances  the  deceased  is  to  be 
regarded  as  occupying  the  same  relation  to  the  defendants  as  would 
any  other  person  lawfully  upon  the  street  in  the  place  where 
the  pipes  fell.  He  was  engaged  in  making  use  of  the  walk  for 
a  lawful  purpose,  and  was,  therefore,  entitled  to  the  protec- 
tion which  the  law  affords  to  persons  so  situated.  As  the  pipes 
fell  from  the  defendant's  structure  while  in  charge  of  their 
servant,  the  doctrine  of  res  ipsa  loquitur  applies,  a  presumption 
that  defendants  were  guilty  of  negligence  which  caused  the  fall 
arose,  and  the  defendants  were  called  upon  to  explain  the  cause 
of  tlie  fall  and  to  show  that  they  were  not  guilty  of  any  negligence 
in  permitting  the  pipes  to  fall.  {Hogan  v.  Manhattan  li.  Co,j  149 
N.  Y.  23 ;  Volkmar  v.  M.  JR.  Co.j  134  id.  418 ;  Zoudoun  v.  Eighth 
Ave.  Ji.  R.  Co.^  162  id.  380.)  This  court,  upon  the  former  appeal 
in  this  case,  held  that  the  doctrine  of  res  ipsa  loquitur  did  not 
necessarily  apply,  for  the  reason  that  there  was  present  some  evi- 
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dence  indicating  that  the  decedent  assisted  in  loading  the  elevator, 
and  was  in  a  position  to  observe  the  manner  in  which  it  was  loaded, 
and  that  the  accident  might  have  resulted  from  such  improper  load- 
ing. In  the  present  case  it  is  made  affirmatively  to  appear  that  the 
deceased  took  no  part  in  loading  the  elevator ;  he  simply  removed 
the  pipes  from  the  truck,  and  other  persons  placed  them  upon  the 
elevator;  and  there  is  no  evidence  that  they  were  improperly 
loaded,  except  as  such  inference  might  be  derived  from  their  having 
fallen.  Such  inference,  however,  is  scarcely  permissible  in  view  of 
the  fact  that  it  is  undisputed  that  the  pipes  retained  their  position 
upon  the  elevator  up  to  the  time  it  came  to  a  stop  about  three  feet 
below  the  sixth  floor.  Tliere  is,  therefore,  nothing  in  the  present 
case  tending  to  show,  either  by  inference  or  otherwise,  that  the 
deceased  was  in  anywise  responsible  for  the  loading  of  the  elevator 
or  the  handling  of  the  load,  or  any  other  act  which  contributed  to 
the  fall  of  the  pipes.  The  further  proof  upon  this  subject  is  by  a 
person  who  heard  the  pipes  crash  through  the  window,  saw  them 
strike  the  deceased,  and  at  about  the  same  time  saw  the  ends  of 
some  other  pipes  projecting  through  the  window,  which  did  not  fall 
and  were  almost  immediately  removed.  It  seems  clear,  therefore, 
thsw  the  duty  was  devolved  upon  the  defendants  of  satisfactorily 
explaining  the  cause  of  this  accident  and  exonerating  themselves 
from  the  charge  of  negligence.  This  tliey  have  failed  to  do,  either 
through  their  servant  Baumann  or  otherwise.  The  verdict  of  the 
jury,  therefore,  finds  support  in  the  evidence  and  must  bo  upheld. 
In  this  view  of  the  case  the  charge  of  the  learned  court  was  correct. 
The  judgment  and  order  should,  therefore,  be  affirmed,  with 
costs. 

Van  Brunt,  P.  J.,  Patterson  and  Laughlin,  JJ.,  concurred. 

Ingraham,  J. : 

I  concur  upon  the  ground  that  the  plaintiffs  intestate,  being  in  a 
public  street  and  injured  by  an  object  falling  from  the  premises  in 
possession  of  the  defendant  while  under  the  exclusive  control  of  an 
employee  of  the  defendant,  justifies  the  application  of  the  maxim 
res  ipsa  loquitur^  and  there  was,  therefore,  presented  a  question  as 
to  defendant's  negligence  for  the  jury. 

Judgment  and  order  affirmed,  with  costs. 
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Cabolinx    B.    Powers,    Respondent,    v,    Clabbnob    E.   Shbbin, 

Appellant. 

Actum  fw  if^ury  to  the  per$an  and  to  personal  property — ttoo  eaueee  of  action  exist 
—  the  plaintiff  vtU  be  required  to  state  them  separately — demurrer  to  mi^oinder 
of  causes  of  action  not  separately  stated. 

An  injnry  to  the  person  and  an  injury  to  personal  property  resulting  from  the 
same  negligent  act  give  rise  to  two  independent  causes  of  action,  and  as  the 
statutes  of  limitations  governing  such  two  causes  of  actions  are  different,  they 
should  not  be  pleaded  in  a  single  count,  and  the  plaintiff  will  be  required  to 
separately  state  and  number  them. 

Ssmble,  that  where  causes  of  action  which  may  not  be  joined  are  pleaded  in  a  single 
count  the  defendant  may  demur  for  misjoinder  without  first  requiring  that  the 
causes  of  action  be  separately  stated  and  numbered. 

Appbax  by  the  defendant,  Clarence  E.  Sherin,  from  so  much  of 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  22d  day  of  October,  1903,  as  denies  the  defendant's 
motion  to  require  plaintiflE  to  separately  state  and  number  the  causes 
of  action  intermingled  in  one  count  of  the  complaint. 

JPi'aneis  £.  Chedseyy  for  the  appellant. 
William  C.  Rdyea^  for  the  respondent. 

Lauohlin,  J. : 

The  action  is  brought  to  recover  $5,000  damages  for  personal 
injuries  and  for  injuries  to  personal  property  alleged  to  have  been 
BUBtained  through  the  negligence  of  the  defendant.  It  is  alleged  in 
the  complaint  that  the  plaintiff  was  riding  in  a  victoria  on  Riverside 
drive  in  the  city  of  New  York,  and  that  the  defendant,  while  operat- 
ing an  automobile  in  the  same  direction,  overtook  and  negligently 
ran  her  down,  inflicting  personal  injuries  and  also  injuring  her 
horses  and  damaging  her  victoria. 

Until  the  recent  decision  of  the  Court  of  Appeals  in  the  case  of 
ReiUy  v.  Sicilian  Asphalt  Paving  Co.  (170  N.  Y.  40),  holding  tliat  a 
recovery  for  injuries  to  personal  property  is  not  a  bar  to  a  subsequent 
action  for  personal  injuries  sustained  by  the  owner  of  the  property 
through  the  same  negligent  act,  it  was  quite  generally  supposed  by 
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the  legal  profession,  where  an  individual  was  injured  and  his  per- 
sonal property  was  damaged  bj  the  same  negligent  act,  that  but  a 
single  cause  of  action  existed;  and  it  was  common  practice  to 
embrace  both  in  a  single  count.  Where  causes  of  action  which 
maj  not  be  joined  are  pleaded  in  a  single  count  of  the  complaint  the 
defendant  may  demur  for  misjoinder  without  first  requiring  that 
they  be  separately  stated  and  numbered.  {Goldberg  v.  UUey,  60 
N.  Y.  427 ;  CroweU  v.  Truesdell,  67  A  pp.  Div.  5u2.)  The  Court  of 
Appeals,  however,  having  decided  that  there  are  two  causes  of  action 
in  such  case,  on  account  of  the  Statute  of  Limitations  being  different 
concerning  them,  the  facts  constituting  each  should  be  stated  and 
numbered  separately.  (Code  Civ.  Proc.  §  483.)  Although  this  is  a 
question  of  practice  and  the  right  is  regarded  by  the  Court  of 
Appeals  as  formal  and  not  substantial  and  the  decision  denying  the 
relief  if  approved  by  us  would  not,  it  seems,  be  reviewed  by  that 
court  {Goldberg  v.  UUeyy  supra\  yet  this  court  should  enforce  an 
observance  of  the  requirements  of  the  Code  of  Civil  Procedure  in 
this  regard. 

It  follows,  therefore,  that  the  order,  so  far  as  appealed  from, 
should  be  reversed,  with  ten  dollars  costs  and  disbursements,  and 
the  motion  granted,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  Patterson,  Inqraham  and  Hatch,  JJ., 
concurred. 

Order  so  far  as  appealed  from  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  granted,  with  ten  dollars  costs. 


Lewis  Friedman,  Appellant,  v.  The  New  York  and  Harlem  Rail- 
road Company  and  The  New  York  Central  and  Hudson  River 
Railroad  Company,  Respondents. 

jT0ury  to  an  adjcbccnt  houufrom  smoke,  cinders,  etc.,  arising  out  oj  the  operation  of 
a  railroad — damnum  absque  injuria. 

The  plaintiff,  who  was  the  owner  of  premises  located  within  150  feet  of  the 
defendants'  railroad  yard  in  the  city  of  New  York,  brought  an  action  to  recover 
damages  and  to  secure  Injunctive  relief,  upon  the  theory  that  the  railroad  yard, 
as  operated  by  the  defendants,  constituted  a  nuisance. 
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Upon  the  trial  testimony  was  given  to  the  effect  that  the  plaintiff's  premises  were 
discolored  by  smoke,  soot,  steam  and  cinders  emitted  from  defendants'  engines 
and  houses,  requiring  yearly  repairs,  cleaning  and  painting  and  that  the 
interior  of  the  plaintiff's  house  was  stained  and  discolored  and  the  furniture, 
carpets  and  furnishings  therein  were  also  injured  thereby;  and  that  the  inces- 
sant passage  of  trains  day  and  night  with  the  puffing  and  ringing  and  whistling 
and  noise  of  moving  cars  rendered  the  premises  less  valuable  for  renting  pur- 
pose than  they  would  otherwise  be. 

The  defendants  offered  no  evidence  to  offset  that  of  the  plaintiff,  but  rested  after 
putting  in  evidence  the  various  acts  and  laws  by  virtue  of  which  they  operated 
their  trains  and  yard. 

The  plaintiff  neither  alleged  nor  proved  that  the  railroads  were  opcmted  neg- 
ligently or  improperl}';  nor  was  it  claimed  that  the  injuries  suffered  were 
other  than  those  caused  by  the  regular  operation  of  the  roads;  and  the  trial 
judge  found  as  matter  of  fact,  the  case  having  been  tried  by  him  without  a 
jury,  that  there  was  no  injury  from  any  other  cause  than  from  the  lawful  and 
orderly  operation  of  the  roads,  and  held  that  for  such  injury  no  compensation 
could  be  allowed  under  the  principle  of  damnum  absque  irtjuHa, 

Beld,  that  the  judgment  entered  upon  the  decision  of  the  trial  court  should  be 
affirmed; 

That  the  case  was  controlled  by  the  principle  enunciated  in  Uline  v.  N.  F.  C.  dk 
K  B.  H.  R,  Co,  (101  N.  Y.  107)  and  not  by  that  enunciated  in  Oarvey  v.  Long 
Island  R.  R.  Co.  (159  id.  828). 

Hatch,  J.,  dissented. 

Appeal  by  tlie  plaintiff,  Lewis  Friedman,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  22d  day  of  April, 
1903,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  New 
York  Special  Term,  dismissing  the  plaintiff's  complaint  upon  the 
merits. 

The  action  is  to  recover  damages  and  for  an  injunction  for  the 
abatement  of  a  nuisance  maintained  by  the  defendants  in  operating 
their  railroad  train  yards  from  Forty-fifth  to  Fifty-second  streets. 
New  York  city,  the  plaintiff  alleging  that  her  premises,  which  are 
located  on  the  north  side  of  Forty-sixth  street,  some  150  feet  from 
the  railroad  tracks,  are  injured  by  the  smoke  and  dirt  discharged 
upon  them  from  the  defendant's  engines,  and  that  her  property  has 
decreased  in  value  also  owing  to  the  noises  and  inconveniences 
oreated  by  the  defendants  in  the  maintenance  of  their  railroads  and 
yards.  The  answer  denies  that  a  nuisance  exists,  alleges  that  the 
defendants  are  operating  their  trains,  switches,  round  houses,  etc.,  as 
daly  authorized  and  directed  by  law,  and  that  the  operation  is 
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necessarily  attended  with  noise  and  the  emission  of  smoke,  steam, 
vapors  and  dast. 

Upon  the  trial  testimony  was  given  to  the  effect  that  the  plain- 
tiff's premises  were  discolored  by  smoke,  soot,  steam  and  cinders 
emitted  from  defendant's  engines  and  houses,  requiring  yearly 
repairs,  cleaning  and  painting  and  that  the  interior  of  the  house  was 
stained  and  discolored  and  the  furniture,  carpets  and  furnishings 
therein  were  also  injured  thereby ;  and  that  the  incessant  passage  of 
trains  day  and  night  with  the  puffing  and  ringing  and  whistling  and 
noise  of  moving  cars  rendered  the  premises  less  valuable  for  renting 
purposes  than  they  would  otherwise  be.  The  defendants  offered  no 
evidence  to  offset  that  of  the  plaintiff,  but  rested  upon  putting  in 
evidence  the  various  acts  and  laws  by  virtue  of  which  they  operated 
their  trains  and  yard. 

Upon  the  evidence  the  trial  court  found,  a  jury  having  been 
waived,  that  the  injuries  suffered  were  the  result  of  the  lawful  oper- 
ation of  the  road  for  which  no  damages  could  be  recovered ;  and 
from  the  judgment  entered' upon  this  decision,  dismissing  the  com- 
plaint, the  plaintiff  appeals. 

Frank  M,  Hardenbrookj  for  the  appellant. 

Ira  A.  Place^  for  the  respondents. 

O'Brien,  J. : 

Although  it  was  testified  that  there  was  a  round  house  or  power 
house  in  the  yard  which  was  used  by  the  railroad  companies,  no 
claim  was  made  that  the  use  to  which  it  was  put  was  such  as  in  and 
of  itself  to  constitute  a  nuisance.  Had  it  l>een  shown  that  the 
round  house  as  used  was  a  nuisance,  then  the  plaintiff  would  have 
brougiit  himself  within  the  doctrine  of  Cogswell  v.  ]V.  Y.,  N.  H.  dk 
K  R.  R.  Co.  (103  N.  Y.  10). 

It  there  appeared  that  the  defendant  had  erected  upon  a  lot 
adjoining  the  dwelling  house  owned  by  the  plaintiff  an  engine  house 
and  coal  bins  for  its  road  and  used  the  same  in  operating  it.  The 
smoke,  soot,  cinders  and  coal  dust  caused  by  such  use  filled  plaintiff's 
house,  rendering  the  air  offensive  and  unwholesome  and  the  house 
untenantable.  It  was  held  that  the  engine  house  as  used  was  a  nui- 
sance and  that  even  though  the  defendant  had  legislative  authority 
for  running  its  trains,  it  had  no  legislative  sanction  to  the  com- 
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mitting  of  such  a  nuisance,  and,  therefore,  an  action  was  maintain- 
able to  recover  damages  and  restrain  the  nuisance.  So,  too,  in  tlie 
case  of  Oarvey  v.  Long  Island  li.  li.  Co.  (159  N.  Y.  823),  which 
was  an  action  brought  to  restrain  the  use  of  a  turntable,  it  was  held 
(head  note)  that  ^'the  general  statutory  power  to  construct  and 
operate  a  steam  surface  railroad  does  not  authorize  such  an  unrea- 
sonable construction  and  use  of  a  turntable  in  a  terminal  yard  in 
the  vicinity  of  an  inhabited  dwelling  on  adjoining  private  property 
as  to  seriously,  continuously  and  permanently  injure  the  adjoining 
premises  and  impair  their  enjoyment  without  compensation ;  and  if  a 
turntable  is  so  used  as  to  have  that  effect,  such  use  constitutes  a 
nuisance  which  may  be  enjoined."  And  in  the  late  case  of  Sadlier 
V.  City  of  New  York  (40  Misc.  Rep.  78),  which  was  a  suit  to 
restrain  a  nuisance,  it  appeared  that  the  New  York  and  Brooklyn 
Bridge  on  the  Brooklyn  side  was  about  eighty  feet  above  the  roof  of 
the  plaintiffs^  building,  which  was  about  twenty  feet  away  from  the 
bridge,  and  that  dirty  water  and  slush  accumulated  on  the  wagon 
roadway  of  the  bridge  and  ran  off  in  considerable  quantities  and 
volume,  and  owing  to  the  action  of  the  wind,  it  was  cast  upon  the 
roof  of  plaintiffs'  building  and  against  the  side  and  windows  thereof ; 
and  it  was  held  that  though  there  was  legislative  authority  to  build 
the  bridge,  it  could  not  be  suffered  to  be  used  in  the  manner  claimed 
to  plaintiffs'  injury  without  their  being  entitled  to  damages  therefor. 
These  cases  are  easily  distinguishable  in  principle  from  cases  like 
Ulins  V.  N.  Y.C.&ir.  H.  H.  Ji.  Co.  (101  N.  Y.  107),  wherein  it 
was  held :  "  But  wherever  a  railroad  is  lawfully  built  with  proper 
care  and  skill,  there  it  is  not  a  nuisance.  What  the  law  sanctions 
and  authorizes  is  not  a  nuisance  although  it  may  cause  damages  to 
individual  rights  and  private  property.  If  a  railroad  be  built  upon 
a  highway,  after  acquiring  the  public  right  and  the  private  property, 
if  any,  in  the  street  or  the  soil  thereof,  then  the  owners  thereof  are 
not  responsible  for  any  damages  necessarily  resulting  from  the  con- 
struction or  operation  of  the  railroad  to  private  property  adjacent  or 
near  to  the  road,  and  so  too  the  law  has  been  settled  in  this  State  by 
many  decisions."  In  Flinn  v.  K  T.  C  cfe  ff.  Ji.  li.  li.  Go.  (142 
N.  Y-  11)  also  it  was  held  that  a  railroad  company  is  not  liable  for 
the  unavoidable  and  usual  consequences  to  adjacent  property  by  the 
proper  operation  of  its  road. 
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Here  the  plaintiff  neitlier  alleged  nor  proved  that  the  railroads 
were  operated  negligently  or  improperly ;  nor  was  it  claimed  that 
the  injuries  suffered  were  other  than  those  caused  by  the  regular 
operation  of  the  roads ;  and  the  learned  trial  judge  found  as  matter 
of  fact,  the  case  having  been  tried  by  him  without  a  jury,  that  there 
was  no  injury  from  any  other  cause  than  from  the  lawful  and 
orderly  operation  of  the  roads,  and  held  that  for  such  injury  no 
compensation  could  be  allowed  under  the  principle  of  darmiura 
absque  injuria. 

The  legal  question  presented,  therefore,  is  whether  the  case  is 
controlled  or  governed  by  Garvey  v.  Long  Island  R.  JR.  Co.  {supra) 
and  like  cases ;  or  by  the  principle  enunciated  in  Uline  v.  N.  T. 
C.  &  H.  R.  R.  R.  Co.  {supra)  and  kindred  cases.  The  learned  trial 
judge  concluded  upon  the  evidence  that  the  latter  was  controlling, 
and  in  tliis  view  we  concur.  The  judgment,  accordingly,  should  be 
affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  Laughlin,  J.,  concurred;  Hatoh,  J., 
dissented. 

Hatoh,  J.  (dissenting) : 

I  am  unable  to  concur  in  the  conclusion  reached  by  the  majority 
of  the  court  in  this  case.  In  principle,  I  think  the  facts  shown  upon 
the  trial  bring  the  case  within  the  doctrine  announced  in  Garvey 
V.  Long  Island  R.  R.  Co.  (159  N.  Y.  323).  The  evidence  fairly 
established  that  in  the  use  which  was  made  by  the  defendants  of 
their  yard  a  nuisance  was  created,  from  which  the  plaintiff  suffered 
special  injury,  and  that  the  legislative  authority  to  maintain  and 
operate  a  railroad  does  not  justify,  and  did  not  in  this  case,  the  crea- 
tion of  such  nuisance.  The  method  by  which  the  nuisance  was 
created  is  not  of  consequence  if  it  exist.  It  being  shown  that 
special  injury  was  occasioned  to  the  plaintiff  therefrom,  his  right  of 
action  accrued  and  the  authority  to  maintain  and  operate  the  rail- 
road was  not  a  defense  to  the  action.  The  learned  court  below  was, 
therefore,  in  error  in  dismissing  plaintiff's  complaint,  for  which 
reason  the  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

Judgment  affirmed,  with  costs. 

Digitized  by  VjOOQ IC 


BRAUN  V.  VOLLMER.  43 


App.  Div.]  First  Department,  December,  1903. 


Louisa  Bbaun,  Appellant,  v,  Chables  A.  Yollmek  and  Charles 
Ebinqek,  as  Executors,  etc.,  of  Geobge  Pfeiffeb,  Deceased, 
Respondents. 

> 
Mortgage — conveyance  of  the  equity  of  redemption  to  tits  mortgagee — eoneurrent 
option  of  purchase  given  by  the  mortgagee  to  the  mortgagor,  the  father  of  the  owner 
of  the  equity  of  redemption — merger  of  the  mortgage  in  tlie  title  conveyed  by  the 
deed — competency  of  the  owner  of  the  equity  of  redemption  to  extinguish  thai 
right  afler  suit  brought  for  the  foreclosure  of  the  mortgage. 

Gabriel  J.  Wolff,  after  executing  two  mortgages,  one  for  $9,000  and  one  for 
$4,000  upon  premises  owned  by  him,  conveyed  said  premises  to  his  daughter 
Eugenie  J.  Wolff.  Subsequently,  Ernst  Von  Au,  the  holder  of  the  $4,100 
mortgage,  brought  an  action  to  foreclose  such  mortgage.  During  the 
pendency  of  the  action  Eugenie  J.  Wolff  conveyed  the  premises  to  Yon  Au 
by  a  warranty  deed,  subject  to  both  mortgages  and  certain  unpaid  taxes  and 
water  rents.  The  deed  contained  a  covenant  against  other  incumbrances  and 
for  quiet  enjoyment. 

On  the  same  day  a  stipulation  for  the  discontinuance  of  the  foreclosure  action 
was  formally  executed.  There  was  also  executed  on  that  day  between  Von 
Au,  as  party  of  the  first  part,  and  Gabriel  J.  Wolff,  as  party  of  the  second 
part,  an  instrument  providing:  "  Now  this  indenture  witnesseth,  that  the 
party  of  the  first  part,  for  and  in  consideration  of  the  sum  of  one  dollar  to  him 
in  hand  paid  at  or  before  the  ensealing  and  delivery  of  these  presents,  by  the 
said  party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged, 
agrees  to  and  with  the  said  party  of  the  second  part,  that  upon  the  payment 
of  the  said  sum  of  thirteen  thousand  nine  hundred  and  fifty-seven  21  /dollars, 
to  him  the  said  party  of  the  first  part,  by  the  said  party  of  the  second  part,  or 
his  legal  representatives,  on  or  at  any  time  before  the  81st  day  of  July,  Eigh- 
teen hundred  and  eighty,  he  will  convey  the  said  premises,  number  251  East 
10th  Street,  New  York  City,  unto  the  said  party  of  the  second  part,  his  heirs, 
executors  or  assigns. 

"And  it  is  understood  and  agreed  that  the  said  Nine  thousand  dollars,  first 
mortgage  or  another  of  that  amount  in  its  place,  be  taken  as  a  part  payment  of 
said  $13,957.21 /on  such  conveyance  aforesaid." 

The  $13,957.21  mentioned  in  the  agreement  represented  the  incumbrances  upon 
the  premises,  together  with  Interest  and  accumulations  thereon,  calculated  to 
the  time  of  the  making  of  the  agreement  and  also  the  costs,  disbursements  and 
counsel  fees  in  the  foreclosure  action.  The  instrument  was  duly  recorded,  but 
Wolff  did  not  pay  or  tender  to  Yon  Au  the  amount  specified  in  the  agreement. 
He  died  in  1881,  and,  so  far  as  appears,  neither  he  nor  his  heirs  ever  niade  any 
claim  under  the  agreement  in  question. 

The  mortgage  held  by  Yon  Au  was  formally  discharged  of  record  in  1884.  In 
1887  Yon  Au  conveyed  the  premises  to  a  third  party. 
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Eield,  that  the  agreement  made  between  Yon  Au  and  Gabriel  J.  Wolff  did  not 
render  the  title  to  the  premises  unmarketable; 

That  such  agreement  simply  conferred  upon  Wolff  an  option  to  purchase  the 
premises  within  the  time  specified  and  at  the  consideration  therein  mentioned 
and  did  not  operate  to  render  the  deed  from  Eugenie  J.  Wolff  to  Von  Au  a 
mortgage  to  secure  the  indebtedness  specified  in  the  agreement; 

That  the  mortgage  held  by  Von  Au  merged  in  the  deed  to  him  as  soon  as  he 
obtained  title,  and  that  the  fact  that  it  was  subsequently  formally  discharged 
was  of  no  consequence; 

That  it  is  competent  for  the  owner  of  the  equity  of  redemption  of  mortgaged 
premises,  after  suit  brought,  to  convey  the  premises  to  the  holder  of  the  mort- 
gage and  thus  cut  off  any  right  of  redemption. 

Patterson,  J.,  dissented. 

Appeal  by  the  plaintiff,  Louisa  Braun,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  16th  day  of  July, 
1903,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Term,  dismissing  the  plaintiff's  complaint  upon 
the  merits  and  adjudging  that  defendants  are  entitled  to  specific 
performance  of  a  contract  for  the  purchase  and  sale  of  real  estate. 

On  the  3d  day  of  May,  1902,  the  plaintiff  and  the  defendants,  as 
executors  of  the  last  will  and  testament  of  George  Pfeiffer,  deceased, 
entered  into  a  contract  in  writing  by  which  the  defendants  agreed 
to  sell  and  the  plaintiff  agreed  to  purchase,  on  the  tcrnis  therein 
specified,  the  house  and  lot  known  as  No.  251  East  Tenth  street  in 
the  borough  of  Manhattan,  city  of  New  York.  The  plaintiff  refused 
to  perform  upon  the  ground  that  the  title  tendered  by  the  defend- 
ants was  not  marketable,  and  she  brings  this  action  to  recover  the 
down  payment  and  the  costs  and  expenses  of  having  the  title  exam- 
ined. The  defendants,  in  their  answer,  deny  that  the  title  tendered 
was  not  marketable,  and  in  a  counterclaim  demand  specific  perform- 
ance of  the  contract.  The  trial  court  decided  that  the  title  was 
marketable  and  decreed  specific  performance. 

It  appears  that  in  November,  1867,  the  premises  were  conveyed 
by  the  then  owner  of  the  record  title  to  one  Gabriel  J.  Wolff.  In 
February,  1875,  Wolff  and  his  wife  executed  a  mortgage  upon  the 
preniises  to  the  Dry  Dock  Savings  Institution  to  secure  the  payment 
of  $9,000,  and  on  the  1st  day  of  May,  1875,  Wolff  and  his  wife 
executed  another  mortgage  there :)n  to  Isaac  Feldenheimer  to  secure 
the  payment  of  $4,000.     The  $4,000  mortgage  was  duly  assigned  to 
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Ernst  Von  Au  on  the  29th  day  of  May,  1875.  On  the  2d  day  of 
January,  1879,  Wolff  and  his  wife  conveyed  the  premises  to  their 
daughter  Eugenie  J.  Wolff.  The  grantee,  however,  did  not  assume 
the  mortgages.  In  the  month  of  February  thereafter  Von  Au  com- 
menced an  action  to  foreclose  his  mortgage,  making  Gabriel  J. 
WoLff,  who  was  liable  on  the  bond,  a  party  defendant,  and  filed  a 
lis  pendens  therein  on  the  26th  day  of  February,  1879.  Eugenie  J. 
Wolff  conveyed  the  premises  to  the  plaintiff  in  the  foreclosui-e  action 
by  warranty  deed  dated  the  sixteentli  day  of  April  thereafter,  sub- 
ject to  both  mortgages  and  certain  unpaid  taxes  and  water  rates, 
and  with  a  covenant  against  other  incumbrances  and  for  quiet  enjoy- 
ment. Tlie  deed  was  signed  on  the  day  of  its  date  and  was  acknowl- 
edged on  the  day  following  and  duly  recorded  on  the  18tli  day  of 
April,  1879.  At  the  time  of  the  signing  of  this  conveyance  a  stipu- 
lation for  the  discontinuance  of  the  foreclosure  action  was  formally 
executed  and  tlie  foreclosure  action  was  discontinued  on  the  18th 
day  of  April,  1879,  but  the  notice  of  pendency  was  not  canceled 
until  the  month  of  April,  1884,  at  which  time  Von  Au  satisfied  the 
mort^cage  of  record.  On  the  day  the  stipulation  of  discontinuance 
and  deed  to  Von  Au  were  signed,  Von  Au  signed  and  sealed  an 
instrnment  in  writing  as  follows  : 

^'AoBEEMENT  made   this  sixteenth  day  of  April,   1879,   between 

Ernst  Von  Au,  of  the  City  of  New  York,  and  Gabriel  J.  Wolff 

of  the  same  place,  party  of  the  second  part : 

"  Witnessethy  whereas,  the  said  party  of  the  first  part  holds  a 
second  mortgage  on  premises  number  251  East  Tenth  Street,  New 
York  City  of  $4,000  for  the  foreclosure  of  which  an  action  is  pend- 
ing in  the  Supreme  Court  of  the  State  of  New  York  for  the  County 
of  New  York,  between  Ernst  Von  Au,  plaintiff,  and  Gabriel  J. 
Wolff,  Eugenie  J.  Wolff  and  ano.,  defendants. 

"And  WHEREAS,  Eugenie  J.  Wolff  the  daughter  of  Gabriel  J. 
Wolff,  is  the  present  owner  of  redemption  of  said  mortgaged  prem- 
ises, and 

"  Whebbas,  the  parties  to  said  action  have  determined  upon  a 
settlement  thereof,  by  which  settlement  Eugenie  J.  Wolff  is  to  give 
a  warranty  deed  to  Ernst  Von  Au,  subject  to  the  following  incum- 
brancea :  A  first  mortgage  of  $9,000,  interest  thereon  from  Feby.  1, 
1879,  to  May,  1879,  6^,  $135;  a  2d  mortgage  of  $4,000,  inter- 
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est  thereon  fr.  Novbr.  1,  1878,  to  May,  1879,  at  7^  $140;  unpaid 
taxes  for  1877,  $198  75/,  interest  thereon  from  Oct.  9,  1877 
to  May  1,  1879,  $37  21/ ;  unpaid  taxes  for  1878,  $191  25/,  int. 
thereon  from  Oct.  11,  1878  to  May  1,  1879,  12  50/;  unpaid  Cro- 
ton  water  fr.  May,  1878  to  May,  1879,  $13.00/;  do  do  for  1877 
&  int.  $4.50/;  total  $13,732  21/. 

^^  And  WHEREAS  the  cost  and  disbursements  and  plaintifPs  attor- 
ney's counsel  fee  in  said  foreclosure  action  have  been  fixed  at  the 
sum  of  $226  00  which  added  to  the  $13,732  21/,  makes  a  total  of 
$13,957  21/100. 

^^  Kow  this  indenture  witnesseth,  that  the  party  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  one  dollar  to  him  in  hand 
paid  at  or  before  the  ensealing  and  delivery  of  these  presents,  by 
the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  agrees  to  and  with  the  said  party  of  the  second  part, 
that  upon  the  payment  of  the  said  sum  of  thirteen  thousand  nine 
hundred  and  fifty-seven  21/  dollars,  to  him  the  said  party  of  the 
first  part,  by  the  said  party  of  the  second  part,  or  his  legal  represen- 
tatives, on  or  at  any  time  before  the  3l6t  day  of  July,  Eighteen 
hundred  and  eighty,  he  will  convey  the  said  premises,  number  251 
East  10th  Street,  New  York  City,  unto  the  said  party  of  the  second 
part,  his  heirs,  executors  or  assigns. 

'^  And  it  is  understood  and  agreed  that  the  said  Kine  thousand 
dollars,  first  mortgage  or  another  of  that  amount  in  its  place,  be 
taken  as  a  part  payment  of  said  $13,957.21/ on  such  conveyance 
aforesaid. 

"  In  witness  whereof ,  the  parties  hereto  have  hereunto  set  their 
hands  and  seals  the  day  and  year  aforesaid." 

This  instrument  was  acknowledged  and  recorded  on  the  ISth  day 
of  April,  1879,  and  shortly  after  the  recording  of  the  deed  to  Von 
An.  No  facts  are  shown  with  reference  to  the  possession,  except 
that  it  appears  that  WolflE  died  on  the  premises  on  the  18th  day  of 
March,  1881.  The  defendants  offered  to  show  that  he  remained  in 
possession  under  a  lease  and  paid  rent  to  Von  An  who  paid  the 
taxes,  but  this  was  excluded  on  plain tiflPs  objection.  Wolff  did  not 
pay  or  tender  the  amount  specified  in  the  agreement  executed  to 
him  by  Von  An,  and,  so  far  as  appears,  no  claim  by  virtue  of  said 
agreement  was  made  by  him  or  has  been  made  by  his  heirs  since 
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his  decease.  Von  An  retained  title  to  tlie  premises  until  the  25th 
day  of  November,  1887,  when  he  conveyed  the  same  to  the  testator 
of  the  defendants.  It  appears  that  the  executors  have  authority  to 
convey  and  no  question  is  raised  with  reference  to  the  sufficiency  of 
the  title,  except  concerning  the  effect  upon  the  deed  to  Von  Au  of 
the  agreement  executed  by  him  to  "Wolff. 

Ji.  M.  Martin^  for  the  appellant. 

Isidor  Bvixhaumy  for  the  respondents. 

Laugh  LIN,  J. : 

The  plaintiff  contends  that  the  settlement  of  the  foreclosure  suit 
was  a  mere  extension  of  time  for  payment  of  the  mortgage  indebted- 
ness and  that,  therefore,  the  deed  from  Eugenie  J.  Wolff  to  Von 
Au  was  in  effect  a  mortgage,  under  which  there  is  an  outstanding 
right  to  redeem  in  the  heirs  of  Gabriel  J.  Wolff.  This  may  be  so, 
but  it  does  not  appear  from  tlie  facts  disclosed  by  the  record.  Of 
course  it  is  competent  to  show  by  parol  evidence  that  a  deed  abso- 
lute upon  its  face  was  intended  as  security  for  a  debt  which  renders 
it  in  effect  a  mortgage.  But  the  burden  of  showing  these  facts 
dehors  the  record  rests  upon  the  plaintiff,  provided  the  record  title 
as  tendered  appears  to  be  marketable.  The  plaintiff  has  refused  to 
perform  and  he  presents  no  facts  in  justification  excepting  those  set 
forth  in  the  statement  of  facts.  Therefore,  his  contention  must  fail 
if  it  does  not  appear  from  the  documents  themselves  that  the  deed 
was  intended  as  a  mortgage.  Facts  may  exist  dehors  the  record 
which  will  defeat  a  good  record  title  ;  but  this  does  not  impose  upon 
the  vendor  the  burden  of  negativing  their  existence.  It  is  suggested 
that  Gabriel  J.  Wolff  was  the  owner  of  the  equity  of  redemption 
and  that  his  daughter  merely  held  the  nominal  title  ;  but  this  is  dis- 
proved by  the  record.  It  appears  that  she  held  the  absolute  title 
prior  to  the  commencement  of  the  foreclosure  suit  and  there  is 
nothing  to  show  that  her  father  was  the  equitable  owner.  Further- 
more, the  agreement  running  from  Von  Au  to  Wolff  expressly 
recites  that  the  daughter  was  the  owner  of  the  equity  of  redemption. 
Wo  are  of  opinion  that  the  agreement  was  merely  intended  as  an 
option  to  Wolff  to  purchase  the  premises  within  the  time  speciiied 
at  the  consideration  therein  mentioned.     Attention  is  drawn  to  the 
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fact  that  the  consideration  equaled  the  gross  amount  of  the  items 
of  incumbrances  upon  the  property,  together  with  the  interest  and 
accumulations  thereon  to  the  date  of  the  agreement ;  but  it  will  be 
observed  that  Von  Au  agreed  to  convey  tlie  premises  to  Wolff  for 
this  specific  sum,  without  interest,  one  year  three  months  and  a 
half  thereafter.  There  is  nothing  to  indicate  that  there  was  any 
defense  to  the  foreclosure  suit  or  to  Wolffs  liability  for  the  defi- 
ciency. The  fair  inference  is  that  the  parties  anticipated  that  if 
there  should  be  a  foreclosure  sale  at  that  time  there  would  be  a  judg- 
ment of  deficiency  against  Gabriel  J.  Wolff  which  would  have  been 
of  doubtful  value,  for  otherwise  it  is  difficult  to  understand  how  the 
holder  of  the  mortgage  would  be  willing  to  take  title  and  sell  the 
premises,  more  than  a  year  and  a  quarter  later,  for  the  amount  to 
which  he  was  entitled  at  that  time.  But  the  motives  of  the  parties 
are  immaterial,  excepting  as  they  shed  light  on  the  question  as  to 
whether  the  deed  was,  as  it  purports  to  be,  intended  to  be  absolute 
and  to  discharge  the  indebtedness.  As  bearing  on  this  question,  the 
fact  that  Gabriel  J.  Wolff  did  not  obligate  himself  to  pay  the 
amount  specified  in  the  option  is  significant,  although  not  control- 
ling. (Morris  v.  Budlong,  78  N.  Y.  543 ;  Holmes  v.  Grants  8 
Paige,  243 ;  Fullerton  v.  Mc Curdy y  55  N.  Y.  637.)  It  would  seem 
that  he  desired  merely  an  opportunity  of  purchasing  the  premises, 
for  the  consideration  stated,  should  he  be  able  and  disposed  to  do 
so  prior  to  the  expiration  of  the  time  specified.  The  fact  that  the 
conveyance  was  made  to  Von  Au  subject  to  the  mortgage  which 
was  being  foreclosed  is  pointed  out  as  indicating  an  attempt  on  the 
part  of  the  parties  to  keep  the  mortgage  alive.  The  inference  from 
this  fact  is  rather,  we  think,  that  Eugenie  J.  Wolff  in  executing  a 
conveyance  with  a  covenant  against  incumbrances,  conveyed  subject 
to  this  mortgage  in  order  to  protect  herself  against  liability  on  the 
covenant.  Of  course,  the  mortgage  might  have  been  satisfied  by 
Von  Au  before  the  conveyance  was  executed  to  him,  but  it  was  not 
material  which  form  the  transaction  took.  This  mortgage  merged 
in  the  deed  the  moment  Von  Au  obtained  title.  The  fact  that  it 
was  subsequently  formally  discharged  in  order  to  remove  any  pos- 
sible question  is  of  no  consequence.  The  rule  is  undoubtedly  firmly 
settled  in  our  jurisprudence  that  where  a  deed  absolute  in  form  was 
in  fact  intended  as  security  for  an  indebtedness,  it  is  in  equity  a 
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mortgage  with  a  right  of  redemption  remaining  in  the  grantor  which 
it  is  not  competent  for  him  to  relinquish  by  any  agreement  made  at 
the  time  of  exeotUinff  the  deed.  {Pardee  v.  Treat,  82  N.  T.  385  ; 
Macaulet/  v.  Smithy  132  id.  524;  Mooney  v.  Byrne,  163  id.  91, 
92 ;  Hv^ghea  v.  Harlam,  166  id.  432.)  Bat  this  rule  has  no  applica- 
tion to  the  case  at  bar  as  we  view  the  facts.  It  is  perfectly  com- 
petent for  the  owner  of  an  equity  of  redemption,  in  an  action  for  the 
foreclosure  of  a  mortgage,  to  convey  the  premises  to  the  holder  of 
the  mortgage  and  discontinue  the  action,  and  thus  cut  off  any  right 
of  redemption.  That  is  precisely  what  was  done  by  the  owner  of  the 
equity  of  redemption  in  this  case.  The  mere  giving  of  a  concurrent 
option  to  purchase  either  to  a  third  party  as  was  done  here,  or  even  to 
the  owner  of  the  equity  of  redemption,  does  not  affect  the  absolute- 
ness of  the  deed.  {RandaU  v.  Sam^dera,  87  N.  T.  578.)  The  material 
inquiry  in  this  class  of  cases  is  whether  the  debt  was  extinguished. 
{Robinson  v.  Cropsey,  2  Edw.  Ch.  138,  148 ;  Dams  v.  Thomas,  1 
Russ.  &  M.  506 ;  RamdaR  v.  Samdera,  afupra^  To  infer  from  these 
facts  that  the  mortgage  indebtedness  was  intended  to  remain,  and 
that  the  conveyance  was  intended  merely  as  security  therefor  — 
which  is  the  only  condition  on  which  it  could  be  said  that  the  title 
is  defective — is  to  do  violence  to  the  written  instruments  by  which 
the  parties  have  recorded  their  agreements  and  to  indulge  in  unwar- 
ranted speculation.  We  are,  therefore,  of  opinion  that  the  title  ten- 
dered by  defendants  was  free  from  reasonable  doubt,  and  that 
specific  performance  of  the  contract  was  properly  decreed. 
It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.   J.,    Ingraham  and  Hatch,  JJ.,   concurred; 
Pattrbson,  J.,  dissented. 

Judgment  affirmed,  with  costs. 

App.  Drv.— Vol.  LXXXIX.        4 
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In  the  Matter  of  the  Application  of  Babtholomew  Donovan, 
Respondent,  for  a  Writ  of  Peremptory  Mandamus  against  Jacob 
A.  Cantor,  Individually  and  as  President  of  the  Borough  of 
Manhattan  of  the  City  of  New  York,  and  Willis  L.  Ogden  and 
Others,  Individually  and  as  Members  of  the  Municipal  Civil 
Service  Commission  of  the  City  of  New  York,  Appellants. 

Cfiml  service  commission  in  New  York  city — it  acts  judiciaUy  in  determining 
whether  the  duties  of  a  new,  are  tlie  same  as  those  of  an  abolished,  position — its 
determination  cannot  he  renewed  by  mandamus. 

Section  1548  of  the  Revised  Qreater  New  York  charter  (Laws  of  1901,  chap.  466) 
provides  as  follows:  "  Wherever  in  any  department  or  institution  an  office,  posi- 
tion or  employment  is  abolished,  or  made  unnecessary  through  the  operation 
of  this  act,  or  in  any  other  manner,  or  whenever  the  number  of  offices,  posi- 
tions or  employments  of  a  certain  character  is  reduced,  the  person  or  persons 
legally  holding  the  office  or  filliDg  the  position  or  employment  thus  abolished 
or  made  unnecessary,  shall  be  deemed  to  be  suspended  without  pay,  and  shaU 
be  entitled  to  a  reinstatement  in  the  same  office,  position  or  employment,  or  in 
any  corresponding  or  similar  office,  position  or  employment,  if  within  one  year 
thereafter  there  is  need  for  his  or  their  services.  Whenever  such  offices,  posi- 
tions or  employments  are  abolished  or  made  unnecessary,  it  shall  be  the  duty 
of  the  head  of  the  department  or  institution  to  furnish  the  names  of  the  person 
or  persons  affected  to  the  municipal  civil  service  commission,  with  a  statement 
in  the  case  of  each  of  the  date  of  his  original  appointment  in  the  service.  It 
shall  be  the  duty  of  the  municipal  civil  service  commission  forthwith  to  place 
the  names  of  said  persons  upon  a  list  of  suspended  employes  for  the  office  or 
position  or  for  the  class  of  work  in  which  they  have  been  employed,  or  for 
any  corresponding  or  similar  office,  position  or  class  of  work,  and  to  certify  the 
said  persons  for  reinstatement,  in  the  order  of  their  original  appointment, 
before  making  certifications  from  any  other  list." 

Meld,  that  a  decision  by  the  municipal  civil  service  commission,  that  the  duties  of 
a  newly  created  position  are  not  the  same  as  the  duties  of  a  position  which  has 
been  abolished,  is  quasi  judicial  in  character  and  cannot  be  reviewed  by 
mandamus. 

Patterson  and  Lauohlin,  JJ.,  dissented. 

Appeal  by  the  defendants,  Jacob  A.  Cantor,  individually  and  as 
president  of  the  borough  of  Manhattan  of  tiie  city  of  New  York, 
and  others,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  14th  day  of  May,  1903,  directing  the 
issuance  of  a  peremptory  writ  of  mandamus  requiring  the  appel- 
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lants  to  certify  the  name  of,  and  to  appoint  the  relator  in  the  posi- 
tion of  superintendent  of  public  baths  and  public  comfort  stations  in 
the  city  of  New  York,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  20th  day  of  May,  1903,  denying  the  appellants'  motion 
to  set  aside  answers  to  certain  questions  submitted  to  the  jury,  and 
for  a  new  trial. 

Section  1543  of  the  revised  Greater  New  York  charter  (Laws  of 
1901,  chap.  466)  is  set  forth  in  full  in  the  dissenting  opinion  of 
Laughun,  J. 

W.  B.  Crowdl^  for  the  appellants. 

Roger  Foster,  for  the  respondent. 

McLaughlin,  J. : 

The  facts  involved  in  this  appeal  are  not  in  dispute,  and  as  they 
are  fully  and  correctly  set  out  in  the  opinion  of  Mr.  Justice  Laugh- 
LiN  it  is  unnecessary  to  restate  them.  Under  the  statute  the  position 
held  by  the  relator  having  been  abolished  and  his  name  returned  as 
an  employee  suspended  without  pay,  it  was  the  duty  of  the  munici- 
pal civil  service  commission  to  determine  whether  the  duties  of  the 
newly  created  positions  were  the  same  or  similar  to  those  performed 
by  the  relator  in  the  position  previously  held  by  him.  If  they  were 
similar,  then  the  relator  was  entitled  to  have  his  name  certified  to 
and  be  appointed  by  the  president  of  the  borough  to  one  or  the 
other  of  such  new  positions  —  otherwise  not.  (Revised  Greater 
N.  Y.  Charter  [Laws  of  1901,  chap.  466],  §  1543.)  The  munici- 
pal civil  service  commission  determined  that  the  duties  of  the 
newly  created  positions  were  not  similar  to  those  performed  by 
the  relator  in  his  former  position  and  refused  to  certify  his  name. 
Therefore  the  president  of  the  borough  had  no  right  to  make  the 
appointment.  The  act  of  the  commission  in  making  this  determi- 
nation was  quasi  judicial  in  character.  It  necessarily  required  the 
commission  to  pass  upon  questions  of  fact  and  involved  the  exercise 
of  judgment  upon  its  part,  and  this,  as  it  seems  to  me,  was  the  end 
of  the  matter.  It  is  a  universal  rule  that  in  the  discharge  of  duties 
involving  the  exercise  of  judgment  or  discretion  a  public  official 
must  be  left  free  to  act  and  cannot,  by  mandamus,  be  compelled  to 
act  one  way  or  the  other ;  in  other  words,  in  such  cases  the  courts 
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have  no  power  to  direct  what  shall  be  done.  This  rule  was  tersely 
stated  by  Judge  Yann  in  People  ex  rel.  Ha/rrU  v.  Cammiasionera 
(149  N.  Y.  26).  He  said :  "  When  the  law  requires  a  public  officer 
to  do  a  specified  act  in  a  specified  way,  upon  a  conceded  state  of 
facts,  without  regard  to  his  own  judgment  as  to  the  propriety  of  the 
act  and  with  no  power  to  exercise  discretion,  the  duty  is  ministerial  in 
character  and  performance  may  be  compelled  by  mandamus  if  there 
is  no  other  remedy.  When,  however,  the  law  requires  a  judicial 
determination  to  be  made,  such  as  the  decision  of  a  question  of  fact 
or  the  exercise  of  judgment  in  deciding  whether  the  act  should  be 
done  or  not,  the  duty  is  regarded  as  judicial  and  mandamus  will  not 
lie  to  compel  performance." 

Here,  from  the  very  nature  of  things,  the  municipal  civil  service 
commission  must  have  exercised  its  judgment  upon  the  facts  as  to 
whether  the  duties  of  the  positions  referred  to  were  similar,  and  its 
conclusion  cannot  be  reviewed  by  mandamus.  To  hold  otherwise  is 
to  nullify  the  statute  which  confers  upon  the  commission  the  duty  of 
making  the  determination  by  substituting  in  its  place  a  court  or  jury 
to  pass  upon  the  facts,  and  this  the  court  ought  not  to  do  in  the 
absence  of  legislative  authority. 

The  case  in  principle  is  precisely  like  People  ex  rel,  Sims  v.  Col- 
lier (175  N.  Y.  196),  and  upon  reason  as  well  as  upon  the  strength 
of  this  authority  it  seems  to  me  that  the  order  appealed  from  should 
be  reversed  and  the  writ  quashed,  with  fifty  dollars  costs  and 
disbursements. 

Yan  Brunt,  P.  J.,  concurred ;  Pattbeson  and  Lauohlin,  JJ., 
dissented. 

O'Beien,  J. : 

I  concur  with  Mr.  Justice  McLaughlin  in  the  result.  It  would 
seem  to  be  a  case  where  in  the  light  of  the  facts  now  disclosed  the 
commissioners  should  reconsider  their  decision,  but  even  that  I  do 
not  think  we  can  compel  by  mandamus. 

Laughlin,  J.  (dissenting) : 

This  proceeding  was  instituted  for  the  purpose  of  procuring  the 
reinstatement  of  the  relator  to  a  position  in  the  municipal  civil 
service  which  was  abolished,  or  his  appointment  to  a  corresponding 
position,  or  one  of  which  the  duties  were  the  same  or  similar.     On 
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the  18th  day  of  February,  1898,  the  relator  was  appointed  superin- 
tendent of  the  bureau  of  supplies  and  repairs  in  the  department  of 
public  buildings,  lighting  and  supplies.  The  appointment  was  only 
temporary,  as  the  position  was  subject  to  competitive  examination 
under  the  Civil  Service  Law,  and  there  was  no  eligible  list.  The 
position  was  subsequently  exempted  from  competitive  examination 
and  placed  in  schedule  A.  The  classification  of  the  position  was 
changed  on  the  11th  day  of  July,  1899,  and  it  was  again  placed  in 
schedule  F  and  subject  to  competitive  examination.  (See  Laws  of 
1883,  chap.  354,  as  amd. ;  Laws  of  1899,  chap.  370,  as  amd.)  By 
the  revised  charter  of  1901  (Chap.  466),  which  took  effect  on  the  Ist 
day  of  January,  1902,  the  department  of  public  buildings,  lighting  and 
supplies,  in  which  relator  held  this  position,  was  abolished  and  the 
powers  and  duties  previously  vested  in  and  devolving  on  that  depart- 
ment were  transferred  to  the  president  of  the  borough,  who  was,  by 
section  383  of  the  revised  charter,  authorized  to  appoint  a  secretary 
and  such  assistants,  clerks  and  subordinates  as  he  might  deem  neces- 
sary, after  provision  was  made  therefor  by  the  board  of  estimate  and 
apportionment  and  by  the  board  of  aldermen.  With  a  view  to 
administering  the  duties  thus  devolving  upon  him,  the  president  of 
the  borough  created  bureaus,  and,  among  others,  a  bureau  of  public 
buildings  and  oflBces,  in  which  bureau  he  provided  for  a  superin- 
tendent of  public  buildings  and  offices  and  a  superintendent  of 
public  baths  and  public  comfort  stations,  and  he  determined  also 
that  the  position  of  clerk  to  the  president  of  the  borough  should  be 
created.  It  is  to  be  inferred  that  he  presented  his  plan,  together 
with  a  recommendation  as  to  the  salaries  of  the  different  positions, 
to  the  board  of  estimate  and  apportionment  for  approval,  for  on 
the  21st  day  of  January,  1902,  that  board  adopted  a  resolution  fix- 
ing the  salaries,  among  others,  for  the  two  positions  first  named  in 
said  bureau  and  for  the  position  of  clerk.  This  action  was  approved 
by  the  board  of  aldermen  on  the  thirtieth  day  of  the  same  month, 
and  was  returned  by  the  mayor,  without  approval  or  disapproval, 
on  the  eleventh  day  of  February,  by  which  failure  of  action  it 
became  of  force. 

On  the  22d  day  of  January,  1902,  the  president  of  the  borough 
notified  the  relator  by  a  letter  that  the  position  held  by  him  was 
abolished,  upon  the  ground  that  it  was  no  longer  deemed  necessary, 
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and  that  he  was  discharged  from  February  first  thereafter.  The 
relator's  name  was  returned  to  the  municipal  civil  service  commis- 
sion as  an  employee  suspended,  without  pay,  pursuant  to  the  require- 
ments of  section  1543  of  the  revised  charter.  About  this  time  the 
municipal  civil  service  commission  classified  the  newly  created  posi- 
tions and  placed  the  position  of  superintendent  of  public  baths 
and  public  comfort  stations  in  schedule  F,  subject  to  competitive 
examination,  and  the  other  two  positions  named  in  schedule  A,  as 
exempt  from  examination.  The  relator  immediately  protested 
against  the  abolishment  of  his  position  and  demanded  of  the  munic- 
ipal civil  service  commission  and  of  the  president  of  the  borough, 
respectively,  that  he  be  reinstated,  or,  in  the  alternative,  certified  for 
appointment  and  appointed  to  one  of  the  three  positions  named, 
among  others,  upon  the  ground  that  the  duties  of  the  positions  were 
the  same  or  similar  to  those  of  the  position  previously  held  by  him 
and  which  had  been  abolished.  Appointments  were  made  by  the 
president  of  the  borough  to  these  respective  positions  to  take  effect 
on  the  Ist  day  of  February,  1902,  without  the  certification  of  any 
names  to  him  by  the  municipal  civil  service  commission.  As  already 
stated,  two  of  the  positions  had  been  placed  in  the  exempt  class  and 
for  the  other  there  was  no  eligible  list.  In  his  petition  for  the  writ  of 
mandamus  the  relator  claimed  that  the  position  which  he  previously 
held  was  abolished  in  bad  faith,  and  that,  therefore,  he  was  entitled 
to  reinstatement  thereto ;  and  he  claimed  in  the  alternative  that  he 
should  be  appointed  to  one  of  these  newly  created  positions  on  the 
ground  already  stated.  An  alternative  writ  was  issued  and  the  issues 
of  fact  were  tried  at  a  Trial  Term.  The  jury  found  that  the  position 
was  abolished  in  good  faith  and  that  the  duties  of  the  position  of 
superintendent  of  public  baths  and  public  comfort  stations  are  simi- 
lar to  those  of  the  abolished  position.  The  relator  acquiesced  in  this 
verdict  of  the  jury  and  moved  thereon  at  Special  Term  and  obtained 
a  peremptory  writ  of  mandamus  requiring  the  municipal  civil  serv- 
ice commission  to  certify  his  name  to  the  president  of  the  borough 
for  appointment  to  this  position  and  requiring  the  president  of  the 
borough  to  appoint  him  thereto,  and,  further,  that  the  certification 
and  appointment  bo  made  as  of  the  1st  day  of  February,  1902,  and 
that  his  name  be  placed  upon  the  payroll  and  the  back  pay  certified 
accordingly.     The  president  of  the  borough  first  appointed  one 
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Taylor  temporarily  to  this  position,  but  he  subsequently  failed  to 
pass  a  civil  service  examination  which  was  held  therefor.  On  the 
15th  day  of  March,  1902,  and  subsequently  and  prior  to  the  com- 
mencement of  this  proceeding,  which  was  instituted  on  the  2d  day 
of  June,  1902,  the  relator  presented  his  claim  for  appointment  for- 
mally in  writing  to  the  municipal  civil  service  commission. 

The  appellants  contend  that  the  president  of  the  borough  cannot 
be  required  to  appoint  the  relator  because  the  position  is  already 
filled  and  the  occupant  is  not  a  party  to  this  proceeding  and  will  not 
be  bound  thereby.  The  notice  of  the  application  for  the  writ  was 
addressed  to  the  occupants  of  these  respective  positions  and  the 
papers  were  served  upon  them.  They  appeared  by  the  corporation 
counsel  in  opposition  to  the  motion.  On  the  1st  day  of  August, 
1902,  during  the  pendency  of  the  proceeding,  the  municipal  civil 
service  commission  certified  one  Washington  W.  Weeks,  a  veteran, 
for  appointment  to  the  position  which  has  now  been  awarded  the 
relator.  He  was  appointed  thereto  and  still  holds  the  position. 
Weeks  was  called  as  a  witness  upon  the  trial  of  the  issues  of  fact. 
He  received  and  accepted  service  of  notice  of  the  application  for 
the  writ  based  on  the  findings  of  the  jury,  and  appeared  generally 
by  the  corporation  counsel  without  having,  so  far  as  the  record 
shows,  made  any  special  objection  that  he  had  not  been  given  suffi- 
cient notice  to  be  bound  by  the  proceeding.  We  have  held  that 
where  the  right  to  a  position  may  be  determined  by  mandamus,  and 
it  has  been  filled  by  an  appointment  which  the  relator  claims  is  ille- 
gal, the  occupant  should  be  made  a  party  to  the  proceeding  in  order 
that  he  will  be  bound  by  the  determination,  and  that  the  taxpayers 
will  not  be  obliged  to  pay  two  salaries  or  to  further  litigate  the  right 
thereto  {Matter  of  Jones  v.  WiUoox^  80  App.  Div.  167,  169,  and 
cases  cited),  but  it  is  not  essential  that  the  occupant  should  be  named 
in  the  title  of  the  proceeding,  for  the  mandamus,  if  awarded,  would 
not  run  against  the  occupant.  It  is  sufficient  that  he  have  notice  of 
the  proceeding  and  an  opportunity  to  present  any  evidence  of  his 
right  to  hold  it  as  against  the  relator.  It  is  sufficient,  therefore,  in 
such  cases,  where  the  occupant  is  not  required  to  do  anything  in  the 
event  that  the  writ  is  awarded,  that  the  notice  of  motion  or  order 
to  show  cause  be  addressed  to  and  that  the  papers  be  served  upon 
him.     The  occupant  Weeks  having  been  appointed  pending  the  liti- 
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gation  and  having  appeared  generally  in  the  proceeding,  as  stated, 
is  bound  by  the  proceeding. 

The  important  question  presented  by  the  appeal  is  whether  the 
relator  has  a  remedy  by  mandamus.  It  is  claimed,  in  efEect,  by 
appellants  that  the  provisions  of  said  section  1543  authorize  the 
municipal  civil  service  commission  to  determine  whether  the  duties 
of  a  newly  created  position  are  the  same  or  similar  to  those  previ- 
ously performed  by  an  employee  whose  position  has  been  abolished, 
and  that  their  determination  in  this  regard  is  not  subject  to  review. 
This  brings  us  to  a  consideration  of  the  provisions  of  the  statute, 
which  are  as  follows : 

"  No  regular  clerk  or  head  of  a  bureau  or  person  holding  a  posi- 
tion in  the  classified  municipal  civil  service,  subject  to  competi- 
tive examination,  shall  be  removed  until  he  has  been  allowed  an 
opportunity  of  making  an  explanation;  and  in  every  case  of  a 
removal  the  true  grounds  thereof  shall  be  forthwith  entered  upon 
the  records  of  the  department,  or  board  or  borough  president,  and 
a  copy  filed  with  the  municipal  civil  service.*  In  case  of  removal, 
a  statement  showing  the  reason  therefor  shall  be  filed  in  the 
department.  *  *  *  Wherever  in  any  department  or  institution 
an  oflice,  position  or  employment  is  abolished,  or  made  unnecessary 
through  the  operation  of  this  act,  or  in  any  other  manner,  or  when- 
ever the  number  of  offices,  positions  or  employments  of  a  certain 
character  is  reduced,  the  person  or  persons  legally  holding  the  office 
or  filling  the  position  or  employment  thus  abolished  or  made  unneces- 
sary, shall  be  deemed  to  be  suspended  without  pay,  and  shall  be 
entitled  to  reinstatement  in  the  same  office,  position  or  employ- 
ment, or  in  any  corresponding  or  similar  office,  position  or  employ- 
ment, if  within  one  year  thereafter  there  is  need  for  his  or  their 
services.  Whenever  such  offices,  positions  or  employments  are 
abolished  or  made  unnecessary,  it  shall  be  the  duty  of  the  head  of 
the  department  or  institution  to  furnish  the  names  of  the  person  or 
persons  affected  to  the  municipal  civil  service  commission,  with  a 
statement  in  the  case  of  each  of  the  date  of  his  original  appoint- 
ment in  the  service.  It  shall  be  the  duty  of  the  municipal  civil 
service  commission  forthwith  to  place  the  names  of  said  persons 
upon  a  list  of  suspended  employes  for  the  office  or  position  or  for 
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the  class  of  work  in  which  they  have  been  employed,  or  for  any 
corresponding  or  similar  office,  position  or  class  of  work,  and  to 
certify  the  said  persons  for  reinstatement,  in  the  order  of  their 
original  appointment,  before  making  certifications  from  any  other 
list." 

The  right  to  reinstatement  to  the  same  office,  position  or  employ- 
ment, or  a  corresponding  or  similar  office,  position  or  employment, 
if  there  be  any  need  for  his  services  in  snch  capacity  within  one 
year,  is  clearly  given  to  the  suspended  employee  by  this  statnte. 
The  facts  from  which  this  statutory  right  flows  have  been  found  by 
the  jury  in  favor  of  the  relator,  and  are  amply  supported  by  the 
evidence.  We  have,  therefore,  the  case  of  a  clear  legal  right,  for 
the  enforcement  of  which  the  writ  of  mandamus  is  the  ordinary 
remedy.  It  remains  to  be  seen  whether,  on  account  of  the  other 
provisions  of  the  section,  the  courts  are  powerless  to  enforce  this 
statutory  right.  The  Legislature  undoubtedly  intended  that  the 
municipal  civil  service  commission  should  in  such  case  inquire  into 
the  facts  as  to  the  duties  of  the  old  and  new  positions  and  classify 
and  certify  the  suspended  employees  for  reappointment  according 
to  whether  the  duties  of  the  newly  created  positions,  or  of  any 
other  corresponding  office  or  position  which  he  claimed  are  the 
same  or  simUar,  and  the  orderly  execution  of  the  statute  would 
seem  to  require  this.  But  they  were  vested  with  no  discretion.  If 
the  facts  upon  which  the  right  depends  exist,  it  is  their  duty  to 
certify  his  name  for  appointment,  and  it  is  the  duty  of  the  appoint- 
ing power  to  appoint  him  whether  his  name  be  thus  certified  or  not. 
It  is  unlike  the  case  of  a  physical  or  mental  examination,  which  is 
administrative  in  its  character  and  cannot  be  fully  laid  before  the 
courts  for  review.  {People  ex  reL  Mack  v.  Burtj  65  App.  Div. 
158 ;  Matt^  of  Allaire  v.  Knox,  62  id.  29 ;  affd.,  168  N.  Y.  642 ; 
People  ex  rd.  Buckley  v.  Eooaeveltj  19  App.  Div.  431 ;  Matter  of 
Walker  v.  Maxwell,  68  id.  196 ;  Keim  v.  United  States,  177  U.  S. 
290.)  If  the  duties  were  in  fact  the  same  or  similar,  they  had  no 
alternative  but  to  certify  the  relator  as  eligible  for  appointment 
before  making  a  certification  from  any  other  eligible  list.  The  per- 
formance of  this  duty,  in  which  they  exercised  no  discretion,  is  not 
administrative  and  is  quite  unlike  the  determination  of  the  question 
as  to  whether  a  particular  position  shall  be  subject  to  competitive 
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examination  or  classified  as  exempt,  wkicli  it  lias  been  held  may  not 
be  reviewed  either  by  mandamus  or  certiorari.  {People  ex  rd.  Sims 
V.  Colliery  175  N.  Y.  196 ;  People  ex  rd.  Mack  v.  Buri^  supra.) 
Their  determination  was  expoHCy  not  based  upon  evidence,  but  upon 
information  communicated  by  the  official  vested  with  the  power  of 
appointment,  who  may  be  interested  in  being  left  at  libei'ty  to  make 
another  selection,  or  upon  information  obtained  by  inquiry.  While 
I  am  of  opinion  that  it  cannot  be  successfully  maintained  that  their 
determination  is  not  reviewable  upon  the  ground  that  it  is  adminis- 
trative or  discretionary,  yet,  on  the  other  hand,  I  believe  the  relator 
has  no  remedy  at  all  unless  he  has  a  remedy  by  mandamus.  A 
determination  without  evidence  and  without  a  hearing  is  not  such  a 
hearing  as  may  be  reviewed  and  corrected  by  certiorari.  {People  ex 
reh  Kemiedy  v.  Brady y  166  N.  Y.  44 ;  People  ex  rd.  Howe  v. 
Con/way y  59  App.  Div.  329  ;  People  ex  rel.  Greerileaf  v.  Board  of 
Healthy  83  id.  571 ;  People  ex  rd.  Ha/oeriy  v.  Barkery  1  id.  532, 
537;  aflfd.,  149  N.  Y  607.)  The  statute  makes  no  provision 
for  a  hearing  before  the  municipal  civil  service  commission  on  this 
question.  Their  determination,  therefore,  has  no  binding  force  or 
effect  upon  the  relator.  They  cannot  deprive  him  of  his  statutory 
rights  by  an  erroneous  ex  pa/rte  determination.  Where  a  deter- 
mination is  attempted  to  be  made  by  a  board  or  body  authorized 
by  statute  to  make  a  determination  but  not  authorized  by  statute  to 
give  notice  so  that  the  person  whose  personal  or  property  rights  are 
to  be  affected  will  be  bound  thereby,  such  determination  is  not  a 
bar  to  any  relief  to  which  he  may  be  entitled ;  and  he  may  defend 
against  their  action  or  proceed  in  disregard  thereof.  {People  ex 
rel,  Hoyt  v.  TrusteeSy  19  App.  Div.  567 ;  Smith  v.  Trishy  37  id.  220 ; 
People  ex  rel.  Copcutt  v.  Board  of  Healthy  140  N.  Y.  1 ;  Fire 
Depa/Hmient  of  New  York  v.  Gilmo^iry  149  id.  453 ;  Matter  of 
Smithy  146  id.  69.)  In  the  case  of  veterans,  the  Civil  Service  Law 
(Laws  of  1899,  chap.  370,  §  21,  as  amd.  by  Laws  of  1902,  chap.  270) 
expressly  confers  a  remedy  by  mandamus,  and  we  have  held  that  the 
determination  either  by  the  appointing  power  or  by  the  civil  service 
commission  that  the  duties  of  a  new  position  were  not  the  same  or 
similar  as  those  of  one  abolished  is  no  bar  to  the  remedy  by  mandamus. 
{Matter  of  Jones  v.  WiUcoXy  80  App.  Div.  167.)  Where,  however, 
a  clear  legal  right  exists  and  there  is  no  other  adequate  remedy,  it  is 
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the  duty  of  the  court  to  afford  redress  by  awarding  a  peremptory  writ 
of  mandamus.  {People  ex  rel.  Drake  v.  Sutton^  88  Hun,  173 ;  People 
ex  reH.  Gleason  v.  Scannelly  172  N.  T.  316 ;  People  ex  rel.  Boyd  v. 
HeriUy  46  App.  Div.  505  ;  People  ex  rel.  Coveney  v.  Kea/my^  44  id. 
449 ;  affd.,  161  N.  T.  648.)  The  Legislature  recognized  that  in 
abolishing  different  departments  and  in  the  administration  of  the 
various  departments,  it  would  be  necessary  from  time  to  time  to  create 
new  positions ;  but  it  foresaw  that  this  power  might  be  exercised  for 
the  purpose  of  removing  employees  where  the  appointing  power  was 
desirous  of  appointing  others  to  perform  the  same  duties.  For  the 
purpose  of  preventing  this  and  requiring  that  the  persons  whose 
positions  had  been  abolished  should  be  reappointed  to  the  newly 
created  positions  where  the  duties  were  the  same  or  similar,  the  Leg- 
islature expressly  conferred  upon  such  employees  the  right  to  be  rein- 
stated. Unless  the  courts  enforce  this  right  by  mandamus  the  legis- 
lative intent  will  be  nullified  and  the  statutory  rights  clearly  conferred 
upon  the  suspended  employees  will  be  lost  to  them.  This  law  was 
enacted  in  the  interests  of  the  public  service,  and  it  should  be  strictly 
observed  by  the  municipal  civil  service  commission  and  the  appoint- 
ing power ;  and  where  it  is  not  so  observed,  even  though  the  failure 
may  be  owing  to  a  mistake  as  to  the  facts  or  a  misapprehension  as 
to  the  law,  the  courts,  when  appealed  to,  must  afford  the  suspended 
employee  the  necessary  relief.  The  relator  moved  promptly.  He 
not  only  protested  against  the  abolishment  of  his  position  and 
demanded  reinstatement  thereto,  or,  in  the  alternative,  an  appoint- 
ment to  one  of  these  newly  created  positions,  but  he  also  protested, 
in  writing,  against  the  certification  of  the  incumbents  upon  the  pay- 
roll and  the  payment  of  the  salary  to  them.  Having  been  entitled 
to  this  position  on  the  1st  day  of  February,  1902,  and  having  been 
diligent  in  asserting  his  rights,  he  should  be  reinstated  as  of  that 
time,  and  is  entitled  to  the  salary  of  the  position  from  that  day. 

It  follows,  therefore,  that  the  order  should  be  affirmed,  with  fifty 
dollars  costs  and  disbursements. 

Patterson,  J.,  concurred  with   Mr.  Justice   Laughlin   in  the 
conclusion  reached  by  him. 

Order  reversed  and  writ  quaslied,  with  fifty  dollars  costs  and 
disbursements. 
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Geobge  a   Treadwbll,  RespondeDt,  v.  William  C.  Greene, 

Appellant. 

ComminUm  to  take  testimony — when  proposed  erosi-interrogatortes  toill  be  refected 

on  the  eettlement. 

The  court  will  ordinarily  reserve  all  the  questions  arising  upon  a  settlement  of 
interrogatories  and  cross-interrogatories  to  be  inserted  in  a  commission  to 
take  testimony  until  the  trial,  but  where  the  right  to  cross-examine  is  grossly 
abused,  the  court  will,  upon  the  settlement,  disallow  the  obnoxious  cross- 
interrogatories. 

Appeal  by  the  defendant,  William  C.  Greene,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
22d  day  of  October,  1903,  denying  the  defendant's  motion  to  disal- 
low and  reject  certain  croBs-interrogatories  proposed  by  the  plaintiff 
to  be  administered  to  a  witness  on  examination  upon  a  commission. 

M.  E.  Harbyy  for  the  appellant. 
Charles  M,  Demond,  for  the  respondent. 

Feb  Cukiam  : 

While  ordinarily  the  conrt  will  reserve  all  questions  npon  the  set- 
tlement of  interrogatories  and  cross-interrogatories  until  the  trial, 
yet  in  this  case  the  right  to  cross-examine  is  so  grossly  abused  that 
the  court  is  compelled  in  justice  to  restrict  the  examination  to  that 
which  is  properly  cross-examination ;  and  for  that  reason  the  follow- 
ing cross-interrogatories  are  disallowed. 

In  the  3d  cross-interrogatory  the  words  "  the  particulars  in  con- 
nection with  each  in  chronological  order; "  the  6th,  8th,  9th,  11th, 
12th,  14th,  15th,  19th,  23d  and  27th  cross-interrogatories ;  in  the 
37th  cross-interrogatory  the  words,  "and  in  what  manner  did 
you  use  or  distribute  such  payment  and  to  whom  did  you  pay  it  or 
any  portion  thereof."  From  the  39th  to  the  87th  cross-interrogato- 
ries, both  inclusive ;  in  the  88th  cross-interrogatory  the  words,  "  and 
confer  with  him  with  reference  to  said  settlement  and  the  ratifica- 
tion thereof;"  the  102d,  103d,  104th,  105th,  106th,  109th,  110th, 
111th  and  112th  cross-interrogatories ;  the  first  cross-interrogatory 
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numbered   114;  the   115th,  116th,  117th,  118th  and  132d  crosa- 
interrogatories. 

The  order  appealed  from  is,  therefore,  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  interrogatories  and  cross-interroga- 
tories are  settled  as  herein  indicated. 

Present  —  Yan  Brunt,  P.  J.,  Patterson,  O'Brien,  McLaughlin 
and  Lauoulin,  JJ. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
interrogatories  and  cross-interrogatories  settled  as  indicated  in 
opinion. 


Grove  D.  Curtis  and  Walter  F.   Blaisdbll,  Respondents,  v. 
Natalie  Anthracite  Coal  Company,  Appellant. 

Corporate  indebtedness — wliat  is  sufficient  to  establish  an  assumption  thereof  by  another 
corporation  —  ultra  vires — ratification  of  unauthorized  acts  of  its  president  — 
presumption  ofknoioledge  by  its  officers  of  the  terms  upon  which  business,  of  which 
it  has  ?iad  the  advantage,  icas  carried  on  —  the  absence  of  record  evidence  of  such 
assumption  is  not  conclusive. 

Grove  D.  Curtis  and  Walter  F.  Blaisdell,  who  dealt  extensively  in  the  coal  mined 
by  the  Penn  Anthracite  Coal  Company,  a  PennsylTania  corporation,  were  in 
the  habit  of  accepting  the  drafts  of  that  corporation,  and  receiving  payment 
therefor  in  shipments  of  coal.  At  a  time  when  the  Penn  Company  was 
indebted  to  Curtis  and  Blaisdell  in  a  considerable  sum,  the  Penn  Company 
transferred,  by  mesne  conveyances,  all  its  property  and  business  to  the  Natalie 
Anthracite  Coal  Company,  which  was  also  organized  under  the  laws  of 
Pennsylvania. 

Sabaequent  to  the  transfer,  the  president  of  the  Natalie  Company  informed 
Curtis  and  Blaisdell  that  if  they  would  continue  to  deal  with  the  Natalie  Com- 
pany as  they  had  with  the  Penn  Company,  the  Natalie  Company  would 
assume  and  pay  the  indebtedness  of  the  Penn  Company  to  Curtis  and  Blais- 
dell. The  proposition  was  accepted  by  Blaisdell  and  they  continued  to  handle 
the  coal  mined  by  the  Natalie  Company  and  to  accept  the  drafts  of  that 
company. 

The  minutes  of  the  directors  of  the  Natalie  Company  contained  no  mention  of  the 
arrangement  between  the  president  of  that  company  and  Curtis  and  Blaisdell 
with  respect  to  the  assumption  of  the  indebtedness  of  the  Penn  Company,  nor 
did  the  books  of  the  Natalie  Company  show  that  the  balance  due  from  the 
Penn  Company  to  Curtis  and  Blaisdell  had  been  carried  over. 
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It  appeared,  however,  that  the  Natalie  Company  made  some  shipments  of  coal  to 
Curtis  and  Blaisdell  on  account  of  the  latter's  prior  acceptances  of  the  drafts 
of  the  Penn  Company,  and  the  president  of  the  Natalie  Company  testified  that 
all  the  officers  of  the  Natalie  Company  knew  of  this  action  on  the  part  of  the 
Natalie  Company,  and  that  the  board  of  directors  knew  of  the  proposition 
which  he  had  made  to  Curtis  and  Blaisdell. 

The  Constitution  of  the  State  of  Pennsylvania  provides  that  '*the  stock  and 
indebtedness  of  corporations  shall  not  be  increased  except  in  pursuance  of 
general  law,  nor  without  the  consent  of  the  persons  holding  the  larger  amount 
in  value  of  the  stock,  first  obtained,  at  a  meeting  to  be  held,  after  sixty  days' 
notice,  given  in  pursuance  of  law." 

The  statutes  of  the  State  of  Pennsylvania  provide  that  a  corporation  shall  not 
appropriate  its  funds  for  any  other  purpose  than  that  stated  in  the  articles  of 
association. 

The  by-laws  of  the  Natalie  Company  provided  that  "  no  debt  or  liability  beyond 
that  incurred  in  the  ordinary  business  transactions  of  the  company  shall  be 
contracted  by  any  officer  of  the  company  without  the  consent  of  a  majority  of 
all  the  directors." 

The  by-laws  also  provided  that  it  should  be  the  duty  of  the  president  '*to 
have  a  general  oversight  over  all  the  different  departments  of  the  company, 
and  to  be  responsible  for  their  efficient  and  economical  management. " 

Held,  that  the  contract  by  which  the  Natalie  Company  assumed  the  indebted- 
ness of  the  Penn  Company  to  Curtis  and  Blaisdell  was  not  ^Utra  vires,  as 
being  prohibited  by  the  provisions  of  the  Constitution  and  statutes  of  the 
State  of  Pennsylvania  above  referred  to; 

That  the  contract  having  been  fully  executed  by  Curtis  and  Blaisdell  and  the 
Natalie  Company  having  received  and  retained  the  benefits  thereof,  the  defense 
of  ultra  vires,  if  it  existed,  was  not  available  to  the  Natalie  Company  ; 

That  assuming  that  the  president  of  the  Natalie  Company  was  not  authorized  to 
make  the  contract  in  question,  the  evidence  established  that  his  action  in  so 
doing  had  been  ratified  by  the  corporation;  ' 

Tliat  the  officers  and  directors  o'f  the  Natalie  Company  having  accepted  and 
received  the  benefits  of  the  contract  would  be  presumed  to  know  the  terms 
and  conditions  upon  which  their  agent  negotiated  the  same; 

That  the  fact  that  there  was  nothing  in  the  records  of  the  Natalie  Company  to 
show  that  it  had  assumed  the  indebtedness  of  the  Penn  Company  was  not  suffi- 
cient to  relieve  the  Natalie  Company  from  liability  upon  its  contract. 

Van  Brunt,  P.  J.,  and  Ingraham,  J.,  dissented. 

Appeal  by  the  defendant,  tlie  Natalie  Anthracite  Coal  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
3d  day  of  February,  1903,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Trial  Term,  a  jury  having  been 
waived. 
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Arthur  J.  Baldwin^  for  the  appellant. 
George  C.  Avstinj  for  the  respondents. 

Laughlin,  J. : 

The  decision  as  made  is  based  upon  a  finding  that  the  defendant 
assamed  an  indebtedness  of  $17,853.02,  which  was  due  and  owing 
from  the  Penn  Anthracite  Coal  Company  to  the  plaintiffs  on  the 
1st  day  of  April,  1895.  The  correctness  of  the  decision  in  this 
regard  is  the  single  question  presented  on  the  appeal. 

The  Penn  Company  was  organized  on  the  4th  day  of  September, 
1889,  under  the  laws  of  Pennsylvania.  It  was  engaged  in  mining 
and  selling  coal.  Its  collieries  were  at  Natalie,  Penn.,  but  it  main- 
tained an  office  for  the  sale  of  coal  at  143  Liberty  street.  New  York 
city.  The  collieries  were  purchased  from  one  Packer  and  the  title 
taken  in  the  name  of  Nathaniel  Taylor,  the  president  of  the  com- 
pany, who,  after  giving  a  purchase-money  mortgage  back,  conveyed 
the  property  to  the  company.  The  plaintiffs  were  engaged  in  buy- 
ing and  selling  coal  in  the  New  York  and  adjacent  markets.  From 
the  commencement  of  the  year  1893  they  were  the  principal  pur- 
chasers of  coal  from  the  Penn  Company  and  had  built  up  and  estab- 
lished an  extensive  trade  in  that  coal  in  the  city  of  New  York  and 
vicinity.  They  had  purchased  and  sold  during  this  period  about 
500,000  tons  of  coal  at  a  cost  of  about  $2,000,000.  The  establish- 
ment of  a  market  for  the  coal  was  attended  with  difficulty  on 
account  of  the  fact  that  '^  at  sight "  it  would  not  sell  as  the  president 
testified.  It  had  been  their  custom  when  the  company  needed 
credit  to  accept  its  drafts  which  the  company  had  discounted,  and 
the  company  paid  these  acceptances  by  subsequent  deliveries  of  coal. 
The  balance  of  account  owing  to  the  plaintiffs  from  the  Penn  Com- 
pany on  the  Ist  day  of  April,  1895,  on  account  of  such  acceptances, 
over  and  above  the  coal  delivered,  was  the  amount  already  stated. 
It  appears  that  some  bonds  of  the  Penn  Company  which  had  not 
been  paid  for  and  which  were  presumably  secured  by  mortgage 
upon  the  property  were  held  by  Baltimore  parties  who  had  become 
involved  in  financial  difficulties.  These  bonds  were  regarded  by  the 
company  as  a  cloud  upon  the  title  to  its  property.  The  affairs  of  the 
company  were  carefully  investigated  by  the  principal  creditoi*s  and 
board  of  directors,  and,  after  such  investigation,  it  was  agreed  between 
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them  that  Taylor  shonld  confess  jadgtuent  in  an  action  for  the  fore- 
closure of  the  mortgage,  both  individnally  and  as  president  of  the 
company,  and  that  the  property  should  be  sold  and  a  new  company 
organized  to  take  title  and  continue  the  business.  Judgment  by  con- 
fession was  accordingly  entered  on  the  Slst  day  of  December,  1894. 
The  property  was  purchased  on  the  foreclosure  sale  by  one  Lazear, 
trustee  representing  four  banks  (the  principal  creditors  of  the  com- 
pany), and  one  of  the  stockholders  and  bondholders.  The  trustee 
took  title  by  two  deeds,  one  dated  either  January  7  or  February 
15,  and  the  other  dated  February  6,  1895,  respectively.  About 
this  time  proceedings  were  instituted  for  the  organization  of  a  new 
company,  which  resulted  in  the  incorporation  of  the  defendant, 
under  the  laws  of  Pennsylvania,  on  the  15th  day  of  February,  1895. 
The  original  capital  stock  of  the  company  was  fifty  shares,  sub- 
scribed for  by  five  stockholders,  each  taking  ten  shares,  and  they 
were  named  as  the  directors.  The  first  meeting  of  the  stockholders 
and  directors  was  held  on  the  4th  day  of  March,  1895.  On  the 
same  day  the  directors  and  stockholders  agreed  to  increase  the 
capital  stock  to  $2,000,000,  and  accepted  a  proposition  from  the 
trustee  to  convey  the  title  which  he  had  acquired  to  the  company  in 
consideration  of  the  issue  to  him  of  the  entire  capital  stock  and  an 
equal  amount  of  bonds.  At  the  same  time  the  directors  executed 
assignments  of  their  stock  in  blank,  and  at  the  next  meeting  on 
March  12,  1894,  the  directors  and  officers  resigned  successively 
and  new  directors  were  elected  in  their  places.  The  board  of 
directors  was  increased  to  seven.  Taylor  was  elected  a  director  and 
on  the  same  day  elected  president  of  the  defendant.  The  other 
directors,  with  one  exception,  had  been  directors  of  the  old  com- 
pany. On  the  1st  day  of  April,  1895,  the  trustee  deeded  the  lands 
to  the  new  company.  The  stock  and  bonds  of  the  new  company 
were  issued  to  Lazear.  The  facts  do  not  clearly  appear,  but  it  is  to 
be  inferred  that  he  transferred  all  the  stock  to  Taylor,  who  was  the 
principal  stockholder  of  the  old  company,  with  the  exception  of  that 
necessary  to  be  held  by  the  other  directors,  and  that  the  bonds  were 
distributed  to  the  parties  interested  in  the  mortgage  which  was  fore- 
closed, instead  of  Lazear  being  required  to  pay  his  bid  in  cash,  and 
to  other  creditors  of  the  old  company.  The  Penn  Company  owned 
about  $100,000  worth  of  personal  property  used  in  working  its 
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mines  and  placing  the  prodacts  thereof  upon  the  market.  This 
property  was  not  included  in  the  deeds,  but  it  seems  to  have  been 
assumed  that  the  defendant  was  to  become  the  owner  thereof.  The 
only  explanation  is  that  given  by  the  president,  which  is,  that  they 
were  conveying  it  to  themselves,  and  that  it  was  regarded  by  them 
as  tlie  same  company.  The  Ist  day  of  April,  1895,  was  fixed  as 
the  day  when  the  new  company  was  to  take  possession  of  the 
mines  and  other  property  and  business,  and  it  did  take  possession 
on  that  day.  On  the  twenty-sixth  day  of  June  thereafter  a  resolu- 
tion was  adopted  by  the  board  of  directors  for  the  purchase  of  the 
personal  property  from  the  trustee,  but  the  defendant  at  that 
time  was,  and  had  been  since  April  first,  in  complete  possession 
thereof,  and  it  does  not  appear  that  anything  further  was  done 
under  that  resolution.  The  old  company  continued  business  as  usual 
until  the  1st  day  of  April,  1895,  at  which  time  the  business  was 
taken  up  and  continued  by  the  new  company  without  a  break. 
Taylor,  the  president,  testified  concerning  the  transaction :  "  We 
were  conveying  it  to  ourselves ;  we  were  the  same  company  ;  there 
was  no  change  in  the  company  ; "  that  the  plaintiffs  were  the 
largest  creditors  at  the  time  of  the  transfer ;  that  it  was  fully  under- 
stood and  agreed  among  the  directors  and  bondholders  of  the  new 
company  before  he  confessed  judgment  that  the  new  company 
should  assume  and  pay  the  outstanding  obligations  of  the  old  com- 
pany, and  that  all  other  claims  against  the  old  company,  except 
claims  "  held  by  the  people  interested  in  the  company  itself,"  were 
subsequently  paid  by  the  new  company.  The  practice  of  the  old 
company  on  delivering  coal  to  the  plaintiffs  on  payment  of  their 
acceptances  was  to  forward  receipted  bills  for  the  coal  with  the  bills 
of  lading.  After  the  1st  of  April,  1895,  the  new  company  con- 
tinued to  ship  coal  to  the  plaintiffs,  accompanying  the  bills  of  lad- 
ing with  receipted  bills  as  theretofore,  except  that  they  were  made 
out  and  receipted  in  the  name  of  the  new  company.  Up  to  this 
time  there  had  been  no  communication  between  the  new  company 
and  tlie  plaintiffs  concerning  the  reorganization  or  concerning  the 
purchase  and  shipment  of  coal.  The  new  company  continued  to 
occupy  the  offices  of  the  old  and  continued  in  its  employ  the  same 
agent  and  employees  generally.  Taylor  had  had  general 
App.  Div.— Vol.  LXXXIX.        6 
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charge  and  management  of  the  business  of  the  old  company,  making  • 
his  headquarters  at  the  New  York  office,  and  lie  continued  to  exer- 
cise like  functions  with  the  new  company.  Upon  the  receipt  by 
the  plaintiflfs  of  the  first  of  these  bills  made  out  and  receipted  in 
the  name  of  the  new  company,  the  plaintiff  Blaisdell  called  upon 
Taylor  at  the  defendant's  office  in  New  York  to  ascertain  what  it 
meant.  The  testimony  of  Blaisdell  and  Taylor  is  in  substantial 
accord  as  to  what  took  place  at  that  interview  and  is  uncontradicted. 
It  is  to  the  effect  that  Blaisdell  said  to  Taylor  that  plaintiffs  had 
been  buying  coal  right  along  and  giving  their  acceptances  to  the 
Penn  Company  and  now  they  had  received  a  receipted  bill  from  the 
Natalie  Company  and  asked  whether  there  had  been  any  change  in 
the  company,  to  which  Taylor  replied  that  there  had  been  a  change, 
but,  so  far  as  the  plaintiffs  were  concerned,  it  would  not  affect  them, 
and  further  explained  by  saying,  ''  owing  to  complications  connected 
with  the  early  promotion  of  the  company  down  in  Baltimore  our 
people  after  considerable  deliberation  have  deemed  it  wise  to  fore- 
close and  organize  a  new  company.  *  *  *  Now,  Mr.  Blaisdell, 
there  will  be  no  change  in  your  method  of  doing  business  with  ns, 
we  will  have  the  same  sales  agent,  you  will  deal  with  me  just  the 
same  as  you  have  in  the  past,  you  will  get  your  coal  just  the  same  as 
you  have  in  the  past ;  *  *  *  all  your  acceptances  will  be  filled 
with  coal  just  as  though  there  had  been  no  change  whatever. 
*  *  *  Mr.  Blaisdell  you  must  know  that  you  are  just  as  important 
to  us  as  we  are  to  you,  because  you  have  boats  and  we  have  no  boats  to 
handle  the  coal  around  the  harbor.  You  have  the  trade  and  we  have 
no  trade  and  our  coal  is  a  very  difficult  coal  to  handle  in  New  York  or 
anywhere  else ;  it  has  excellent  burning  qualities,  but  at  sight  will  not 
sell,  and  you  made  a  market  for  it  and  we  want  you  to  continue  to 
handle  it  because  we  need  yeu;"  that  to  this  Blaisdell  repHed,  "If 
it  is  all  right  about  these  acceptances,  we  will  go  on  doing  business  as 
we  have  in  the  past ; "  that  Taylor  then  said,  "  You  need  not  worry 
one  moment,  you  will  deal  with  just  the  same  people  as  you  dealt 
with  before,  and  the  business  will  be  conducted  just  the  same  as  it 
was  before;"  and  upon  Blaisdell  expressing  satisfaction  with  this, 
Taylor  further  stated  that  plaintiffs  were  an  exception  to  all  the 
other  people  to  whom  the  company  had  sold  coal,  in  that  they  had 
never  made  a  claim  for  short  weight  or  asked  a  reduction  on  the 
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bills.  Blaisdell  further  testified,  and  this  is  not  controverted,  that 
he  asked  Taylor  if  it  would  be  necessary  for  plaintiflfs  to  consult  a 
lawyer  for  their  protection,  to  which  the  latter  replied,  *'  Not  at  all, 
*  *  *  you  are  dealing  with  the  same  people ;  the  coal  will  be 
delivered  just  the  same  as  it  has  been  before,  providing  that  you 
assist  us  in  the  future,  and  we  will  wipe  out  this  whole  debt  in  a 
short  time." 

The  next  acceptance  was  given  by  the  plaintiffs  to  the  defendant 
on  the  19th  day  of  June,  1895,  for  $5,000,  which  the  defendants 
discounted  and  used  the  proceeds  in  their  business.  In  the  mean- 
time the  defendant  had  continued  to  ship  coal  to  the  plaintiffs, 
accompanying  the  bills  of  lading  with  receipted  bills  as  theretofore, 
thereby  reducing  the  indebtedness  of  the  old  company  to  the  plain- 
tiffs to  the  sum  of  $2,514.64,  and  neither  presenting  any  bill  show- 
ing an  indebtedness  on  the  part  of  the  plaintiffs  to  it  or  demanding 
payment  for  the  coal.  The  business  thereafter  was  continued  in 
the  same  manner,  the  plaintiffs  from  time  to  time  giving  the  defend- 
ant their  acceptances  and  the  defendant  forwarding  receipted  bills 
for  coal.  It  was  stipulated  that  there  was  nothing  in  the  books  of 
the  new  company  to  show  that  the  balance  owing  to  the  plaintiffs 
by  the  old  company  in  April,  1895,  was  carried  over.  The  minutes 
of  the  secretary  contained  no  action  of  the  directors  respecting  it 
and  no  mention  of  the  arrangement  for  its  payment  made  with  the 
plaintiffs  by  the  president.  It  appears,  however,  as  a  credit  of  a 
balance  due  to  the  plaintiffs  on  the  81st  day  of  March,  1895,  on  a 
statement  of  account  rendered  to  them  by  the  defendant  about  the 
14th  day  of  May,  1896.  Regular  monthly  meetings  of  the  board 
of  directors  were  held,  at  which  the  treasurer's  report  for  the  pre- 
ceding month  was  read,  approved  and  ordered  filed.  Most  of  these 
meetings  were  held  in  Pittsburgh,  which  the  charter  of  the  com- 
pany fixed  as  its  place  of  business.  One  meeting  of  the  directors 
was  held  in  the  New  York  oflBce  on  the  25th  day  of  September, 
1895.  None  of  the  treasurer's  reports  were  produced  and  nothing 
appears  as  to  their  contents.  In  March,  1897,  a  conversation  took 
place  at  the  New  York  office  between  the  plaintiff  Blaisdell,  the 
president  of  the  company  and  Mr.  Wardrop,  who  was  the^  vice- 
president  and  a  director  of  the  defendant  and  chairman  of  the 
executive  committee,  consisting  of  five  members.    According  to  the 
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testimony  of  Blaisdell  and  Taylor,  the  account  between  the  plaintiffs 
and  defendant  was  examined  and  it  was  found  that  the  amount  due 
the  plaintiffs  at  that  time  was  $4,000,  and  in  arriving  at  this  balance 
the  plaintiffs  were  credited  with  the  indebtedness  of  the  old  company. 
Taylor  stated  that  the  company  was  in  pressing  need  of  money  to  pay 
its  operatives  and  he  desired  the  plaintiffs  to  give  further  advances. 
Mr.  Blaisdell  agreed  that  the  plaintiffs  then  would  give  their  accept- 
ance for  $3,000  and  a  short  time  thereafter  for  $2,500.  This  con- 
versation is  undisputed.  In  the  fall  of  1897  the  defendant  went 
into  the  hands  of  a  receiver.  During  the  continuance  of  these  busi- 
ness transactions  between  the  plaintiffs  and  the  defendant,  it  does 
not  appear  that  the  defendant  in  any  manner  repudiated  the  agree- 
ment by  which  the  plaintiffs  were  induced  to  refrain  from  taking 
steps  to  collect  the  balance  owing  by  the  old  company  and  to  continue 
to  handle  the  defendant's  coal  upon  the  understanding  that  the  defend- 
ant was  to  pay  the  balance  owing  by  the  old  company  or  that  the 
defendant  in  any  manner  repudiated  the  receipts  accompanying  the 
delivery  of  coal,  or  questioned  the  accounts  that  had  been  rendered 
by  it  to  the  plaintiffs.  Between  the  1st  of  April  and  the  6th  of 
May,  1895,  it  appears  that  there  were  eight  deliveries  of  coal  made 
to  the  plaintiffs  in  the  name  of  the  old  company  of  the  value  of 
$3,197.94.  This  coal  was  mined  prior  to  the  first  day  of  April.  The 
evidence  is  rather  indefinite  as  to  how  it  came  to  be  shipped  in  the 
name  of  the  old  company ;  but  the  fair  inference  is  that  it  was  not 
only  mined  but  shipped  from  the  mine  or  arrangements  made  for 
shipping  it  prior  to  the  first  day  of  April.  The  sale  of  this  coal 
does  not  appear  to  have  been  entered  on  the  books  of  the  new  com- 
pany but  it  is  charged  to  the  plaintiffs  on  the  account  rendered 
by  defendant  May  14,  1896.  On  the  30th  day  of  April,  1895,  a 
time  draft  drawn  on  the  plaintiffs  in  favor  of  tlio  old  company 
for  $4,100  was  accepted  by  them  and  subsequently  paid.  In 
said  account  of  May  14,  1896,  the  plaintiffs  are  credited  with  the 
payment  of  this  acceptance  as  a  payment  to  the  defendants.  All 
of  the  first  directors  and  those  who  constituted  a  majority  of  the 
board  thereafter  testified  that  there  was  no  agreement  by  the  board 
of  directors,  for  themselves  or  for  the  defendant,  to  assume  this 
indebtedness  and  that  they  did  not  authorize  any  one  to  assume  or 
agree  to  pay  the  same ;  but  they  did  not  deny  knowledge  of  the 
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facts  already  stated  nor  did  they  expressly  deny  that  there  was  an 
understanding  prior  to  the  confession  of  judgment  against  the  old 
company  that  these  and  other  obligations  were  to  be  assumed 
and  paid  by  the  new  company  or  that  pursuant  to  such  understand- 
ing all  of  such  other  obligations  have  been  paid  by  the  defendant 
The  Constitution  of  Pennsylvania  (Art.  16,  §  7)  provides,  among 
other  things,  that  ^'the  stock  and  indebtedness  of  corporations 
shall  not  be  increased  except  in  pursuance  of  general  law,  nor 
withoat  the  consent  of  the  persons  holding  the  larger  amount  in 
value  of  the  stock,  first  obtained,  at  a  meeting  to  be  held,  after 
sixty  days'  notice,  given  in  pursuance  of  law."  The  statute  of 
Pennsylvania  nnder  which  the  defendant  was  incorporated  (see  Laws 
of  Penn.  of  1874,  chap.  32,  §§  3, 43,  as  amd.)  expressly  requires  that 
the  purpose  for  and  the  place  within  which  said  corporation  is  estab- 
lished shall  be  distinctly  and  definitely  specified  in  the  articles  of 
association,  and  such  corporation  shall  not  direct  its  operations  or 
appropriate  its  funds  for  any  other  purpose.  The  certificate  of  incor- 
poration of  the  defendant  shows  that  it  was  organized  for  the  "  pur- 
pose of  raining  and  selling  coal  and  transporting  the  same  to  market." 
Its  by-laws  provided,  among  other  things,  that  "  no  debt  or  liability 
beyond  that  incurred  in  the  ordinary  business  transactions  of  the 
company  shall  be  contracted  by  any  ofiicer  of  the  company  without 
the  consent  of  a  majority  of  all  the  directors."  Concerning  the 
powers  and  duties  of  the  president,  the  by-laws  provide  that  it  shall 
be  his  duty  "to  have  a  general  oversight  over  all  the  different 
departments  of  the  company,  and  to  be  responsible  for  their  efficient 
aud  economical  management ; "  that  he  should  countersign  all  checks 
and  obligations  issued  by  the  treasurer  if  he  found  them  correct  and 
proper,  and  should  preside  at  the  meetings  of  the  board  of  directors, 
and  should  at  each  of  such  meetings  present  a  condensed  statement 
in  writing  of  the  operations  and  affairs  of  the  company,  and  make 
such  recommendations  as  he  deems  for  the  best  interests  of  the  com- 
pany. The  president  of  the  defendant,  in  answer  to  a  question  as 
to  what  were  his  general  duties  as  president  and  what  general  duties 
he  performed,  testified  that  the  corporation  was  not  run  by  an 
executive  board  nor  by  committee,  but  by  the  officers ;  that  he  was 
experienced,  while  the  others  were  amateurs,  in  the  mining  business, 
and  that  whenever  there  was  anything  to  determine  it  was  deter- 
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mined  by  him.  He  further  testified  that  the  vice-president  and  sec- 
retary and  treasurer  and  all  the  officers  of  the  defendant  knew  that 
the  defendant  was  delivering  coal  to  the  plaintiffs  on  account  of 
their  prior  acceptances  for  the  old  company,  and  that  tlie  board  of 
directors  knew  that  he  had  made  the  proposition  to  the  plaintiffs 
that  if  they  would  continue  business  relations  with  the  new  com- 
pany as  with  the  old,  the  old  indebtedness  would  be  paid  by  the 
defendant. 

There  is  no  force  in  the  contention  that  the  contract  by  which 
this  indebtedness  was  assumed  was  ultra  vk^ea^  as  prohibited  by  the 
Constitution  or  statutory  law  of  Pennsylvania,  already  quoted.  The 
contract  was  made  concerning  the  very  business  for  which  the  defend- 
ant was  incorporated,  and  with  a  view  to  furthering  its  interests. 
It  was,  therefore,  a  contract  made  within  the  scope  of  the  business 
of  the  defendant,  as  stated  in  the  articles  of  incorporation.  The 
constitutional  provision  prohibiting  the  increase  of  indebtedness  of 
a  corporation  without  the  consent  of  the  holders  of  a  majority  of 
the  stock  given  pursuant  to  general  laws  to  be  enacted  by  the  Legis- 
lature regulating  the  same,  surely  can  have  no  application  to  an 
indebtedness  incurred  in  the  line  of  business  for  which  the  corpora- 
tion has  come  into  existence.  {^Manhattan  Hardware  Co.  v.  Phalen^ 
128  Penn.  St.  110.)  Moreover,  even  if  this  contract  were  ultra  vireSj 
the  defendant,  after  having  made  and  received  and  retained  the 
benefits  of  it,  cannot  be  heard  to  interpose  that  as  a  defense. 
( Whitney  Anna  Co.  v.  Barlow,  63  N.  Y.  70 ;  Woodruff  v.  Erie  R. 
Co.,  93  id.  609 ;  Jlolm  v.  Claus  Lipsius  Brewing  Co.,  21  App. 
Div.  204;  Eider  Life  Baft  Co.  v.  Boach,  97  N.  Y.  381 ;  Munson. 
v.  Magee,  161  id.  182.  See,  also,  Ellsworth  v.  St.  Z.,  A.  <&  T. 
H.  B.  B.  Co.,  98  id.  553.)  It  is  a  fully  executed  contract  on  the 
part  of  the  plaintiffs,  and  it  can  be  enforced  against  the  defendant, 
even  though  there  was  no  authority  to  make  it 

The  board  of  directors  left  the  making  of  contracts  to  the  presi- 
dent. There  can  be  no  question  but  that  as  the  managing  agent  of 
the  company  he  had  authority  to  make  contracts  for  the  sale  of  the 
defendant's  coal.  lie  acted  within  this  authority.  Neither  his 
good  faith  nor  that  of  the  plaintiffs  is  or  can  be  questioned  on  the 
evidence  before  us.  He  deemed  it  of  great  importance  to  the 
defendant  that  the  relations  existing  between  the  old  company  and 
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the  plaiutiflEs  should  be  continued  bj  the  new  company,  and  the 
soundness  of  his  judgment  in  that  regard  is  beyond  question.  As 
an  inducement  for  the  plaintiffs  to  continue  to  purchase  and  find  a 
market  for  the  defendant's  coal  and  to  insure  the  continuance  of 
the  customers  who  were  already  familiar  with  the  character  of  this 
kind  or  coal,  he,  after  assuring  plaintiffs  that  the  parties  in  interest 
were  the  same  and  that  they  might  rely  upon  the  agreement  with- 
out consulting  counsel,  offered  to  pay  the  indebtedness  of  the  old 
company  to  the  plaintiffs.  This  was  not  an  attempt  to  bind  the 
new  company  without  consideration  to  pay  an  indebtedness  of  the 
old,  but  it  was  a  contract  for  the  benefit  of  the  new  company  no 
different  than  if  the  plaintiffs  had  exacted  as  a  condition  of  handling 
the  defendant's  coal  that  the  defendant  should  pay  them  a  certain 
sum  of  money.  The  advisability  of  making  such  payment  would  be 
a  matter  of  sound  business  judgment.  The  importance  to  the  com- 
pany of  having  the  plaintiffs  handle  its  coal  might  warrant  tlie  pay- 
ment of  even  a  much  larger  sum.  Hence  the  contract  may  be  one 
whicli  the  president  of  the  company,  in  the  circumstances,  was 
authorized  to  make  in  the  first  instance,  but  it  is  not  necessary  to 
decide  that  question.  Assuming  that  he  was  not  authorized  to 
make  the  contract,  I  think  the  evidence  is  overwhelming  that  his 
action  in  so  doing  has  been  ratified  and  that  the  company  is  liable 
thereon.  The  company  has  not  only  received  the  benefit  of  having 
the  plaintiffs  continue  to  handle  its  coal  upon  the  strength  of  this 
agreement  but  it  lias  received  advances  of  money  made  by  the 
plaintiffs  in  reliance  thereon.  The  express  testimony  is  that  all  of 
the  officers  and  the  board  of  directors  had  knowledge  of  the  con- 
tract of  assumption.  Furthermore,  they  are  chargeable  with  such 
knowledge  based  upon  the  course  of  business  between  the  parties. 
When  they  accepted  and  received  the  benefits  of  a  contract  procured 
by  their  agent  they  are  presumed  to  know  the  terms  and  conditions 
upon  which  he  negotiated  the  same.  The  facts  tliat  there  has  been 
no  formal  action  by  the  board  of  directors,  that  the  indebtedness  has 
not  been  carried  forward  onto  the  books  of  the  new  company  and 
that  there  is  nothing  in  the  records  of  the  new  company  to  show 
the  assumption,  are  not  sufficient  to  relieve  the  defendant,  a  business 
corporation,  from  liability,  when  its  officers  and  board  of  directors 
had  knowledge  of  the  facts  or  are  chargeable  with  knowledge 
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thereof,  and  with  such  knowledge  retained  the  benefits  of  the  con- 
tract and  continued  their  business  relations  with  the  plaintiffs  with- 
out repudiating  the  alleged  unauthorized  contract.  {HaU  v.  Ilerter 
Bros.,  90  Hun,  280 ;  Alexander  v.  Brovyti^  9  id.  641 ;  Davies  v. 
Harvey  Steel  Co.j  6  App.  Div.  166 ;  Cone  v.  Empire  Plaid  MUlSy 
12  id.  314;  Quee  Drug  Co.  v.  PloAit^  55  id.  87;  MathewB  v. 
Hardt^  79  id.  570;  Muneon  v.  Magee^  swpra;  Cunningham  v.  M, 
S,  dk  K  a  R.  R.  Co.,  63  Hun,  439.) 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

Patteeson  and  Hatch,  J  J.,  concurred ;  Van  Brunt,  P.  J.,  and 
Ingraham,  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

I  do  not  agree  to  the  affirmance  of  this  judgment.  The  action 
was  tried  before  the  court  without  a  jury,  and  the  court  found  that 
prior  to  the  1st  of  April,  1895,  the  Penn  Anthracite  Coal  Company 
was  operating  certain  mines  in  the  State  of  Pennsylvania,  and  to 
this  corporation  the  plaintiffs  had  made  advances  to  be  repaid  by 
coal  to  be  subsequently  shipped,  of  which  there  was  due  on  the  1st 
of  April,  1895,  the  sum  of  $17,853.02;  that  prior  to  that  date  the 
property  of  the  company  had  been  sold  under  the  foreclosure  of  a 
mortgage  and  acquired  by  the  defendant ;  the  officers  of  the  new 
company  were  the  same  persons  who  had  been  officers  of  the  old 
company,  and  they  continued  to  operate  the  mines  after  they  were 
acquired  by  the  new  company;  that  about  the  6th  of  April,  1895, 
one  of  the  plaintiffs  had  a  conversation  with  Nathaniel  Taylor,  presi- 
dent of  the  defendant  company,  "  wherein  the  said  Taylor,  on  behalf 
of  the  defendant  company,  promised  tlie  said  Blaisdell  that  if  plaintiffs 
would  continue  to  handle  their  coal  in  the  New  York  market,  and  to 
give  the  defendant  company  the  same  financial  accommodations  and 
other  aid  that  they  had  given  to  the  old  company,  the  defendant  com- 
pany would  deliver  to  plaintiffs  sufficient  coal  to  wipe  out  the  old  debt 
by  deliveries  of  coal  or  otherwise.  And  said  Blaisdell,  on  behalf  of 
plaintiffs,  promised  that  if  the  future  deliveries  of  coal  were  satis- 
factory, plaintiffs  would  continue  to  handle  the  coal  for  the  defendant 
company  in  the  New  York  market,  and  would  extend  to  the  defend- 
ant  company  the  same  accommodations,  financial  and  otherwise,  that 
they  had  extended  to  the  old  company ; "  the  defendant  company^ 
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before  making  any  new  requests  to  tlie  plaintiffs  for  financial  accom- 
modations, delivered  coal  to  plaintiffs  on  account  of  the  old  debt  to 
the  amount  of  $15,338.38 ;  that,  after  this  coal  was  delivered,  "  in 
farther  pnrsuance  of  said  agreement,  plaintiffs  gave  to  the  defendant 
company,  on  Jnne  19th,  1895,  their  acceptance  of  a  draft  for  Five 
thousand  ($5,000)  dollars,  the  proceeds  of  which  defendant  used  in 
its  business,  and  from  thereafter  and  until  the  latter  part  of  April, 
1807,  the  parties  continued  their  business  dealings,  the  plaintiffs 
advancing  cash  and  accepting  defendant's  drafts,  as  against  which 
the  defendant  company  made  deliveries  of  coal  to  plaintiffs  from 
time  to  time;"  that  "at  the  termination  of  the  business  dealings 
between  the  parties  in  the  latter  part  of  April,  1897,  the  amount  of 
cash  advanced  by  the  plaintiffs  to  defendant,  and  the  amount  of  said 
acceptances  given  as  aforesaid,  together  with  sundry  items  of  the 
account  in  favor  of  plaintiffs,  exceeded  the  amount  of  deliveries  of 
coal  by  the  sum  of  Seven  thousand  six  hundred  sixteen  and  53/100 
($7,616.53)  dollare;"  that  upon  the  trial  the  parties  stipulated  that 
"  if  the  court  should  hold  that  there  was  a  lawful  assumption  of*  the 
defendant  company  of  the  old  company's  indebtedness  to  plaintiffs, 
then  plaintiffs  should  have  judgment  for  Five  thousand  four  hun- 
dred seventy-two  and  88/100  ($5,472.88)  dollars,  and  that  if  such 
question  were  determined  in  favor  of  defendant  company  then  that 
it  should  have  judgment  for  Fifteen  thousand  three  hundred  and 
twenty-one  ($15,321.00)  dollars."  As  a  conclusion  of  law  the  court 
held  that  the  agreement  "  made  by  said  Nathaniel  Taylor  and  the 
said  Blaisdell  was  a  valid  and  lawful  agreement,  and  was  binding 
upon  the  defendant  company." 

It  thus  appears  that  the  plaintiffs  made  no  advances  to  the  new 
company ;  their  payment  to  the  new  company  never  equaled  tlie 
amount  of  coal  that  it  had  actually  delivered  to  the  plaintiffs  prior 
to  any  advances  that  they  made,  and  the  defendant's  liability 
depends  entirely  upon  the  validity  of  this  agreement,  made  by  the 
president  of  the  defendant  corporation  without  authority  from  its 
directors  or  stockholders  to  assume  an  indebtedness  to  the  old  com- 
pany for  which  the  defendant  was  not  liable.  I  do  not  think  that 
tho  president  of  the  defendant  had  any  authority  to  make  a  con- 
tract bj  which  the  defendant  assumed  an  indebtedness  of  the  old 

*8ie. 
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company.  It  is  undoubtedly  true  that  executive  ofBcers  of  trading 
corporations  have  imphed  authority  to  make  contracts  in  relation  to 
the  business  that  the  corporation  is  carrying  on  ;  and  if  the  contract 
sued  on  liad  been  one  merely  to  obtain  advances  of  money  or  credit 
to  be  used  in  the  ordinary  business  transactions  of  the  defendant,  it 
may  be  that  the  president  would  have  had  authority  under  the 
general  power  vested  in  the  executive  ofBcers  of  such  corporation 
to  make  such  a  contract ;  bnt  this  defendant  was  in  no  sense 
responsible  for  the  debts  of  the  Penn  Anthracite  Company.  Its 
assumption  of  the  debts  of  that  corporation  could  only  be  justified 
by  a  consideration  moving  to  the  new  company.  It  was  not  a  con- 
tract made  in  the  ordinary  business  of  the  corporation  which  con- 
sisted of  handling  and  selling  coal.  It  asked  and  obtained  from  the 
plaintiffs  no  advances  to  enable  it  to  transact  its  business,  and  the 
result  of  the  plaintiffs'  transactions  with  the  defendant  was  the 
receipt  by  them  of  over  $15,000  more  than  they  paid  to  the  defend- 
ant. The  making  of  this  contract  was  not  communicated  to  the 
directors  and  it  was  not  authorized  or  ratified  by  them.  The  by-laws 
of  the  corporation  provide:  "No  debt  or  liability  beyond  that 
incurred  in  the  ordinary  business  transactions  of  the  company  shall 
be  contracted  by  any  officer  of  the  company  without  the  consent  of 
a  majority  of  all  the  directors  ;  "  such  a  consent  was  never  obtained. 
Nor  do  the  by-laws  give  to  the  president  power  to  make  such  a  con- 
tract as  that  sought  to  be  enforced  in  this  action.  The  minute 
book  of  the  corporation  was  put  in  evidence,  and  there  is  no  state- 
ment of  any  communication  of  this  agreement  by  the  president  to 
the  directors,  or  ratification  by  the  directors  of  his  act  in  making  such 
an  agreement.  The  directors  testified  that  they  never  consented  to 
the  assumption  by  defendant  of  any  indebtedness,  lien  or  obligation 
of  the  Penn  Coal  Company ;  nor  did  the  corporation  afterwards  with 
their  knowledge  assume  any  debt  or  obligation  of  the  Penn  Coal  Com- 
pany. This  item  of  indebtedness  never  appeared  upon  the  books  of 
the  defendant,  and  there  was  no  competent  evidence  to  show  that  any 
director  had  knowledge  that  the  president  of  the  defendant  had 
assumed  to  make  such  an  agreement  on  its  behalf,  or  that  the  coal 
consigned  to  the  plaintiffs  was  consigned  by  virtue  of  such  an  agree- 
ment. I  do  not  think  that  the  defendant's  president  had  any  author- 
ity to  impose  upon  the  defendant  a  liability  for  the  debts  of  the  Penn 
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Company,  nor  do  I  think  that  there  was  a  sufficient  consideration  to 
sustain  this  contract  if  the  president  had  power  to  make  it.  The  con- 
tract as  found  by  the  court  was  that  Taylor,  on  behalf  of  the  defendant 
company,  promised  Blaisdell  that  if  tlie  plaintiffs  would  continue  to 
handle  their  coal  in  the  New  York  market  and  to  give  the  defendant 
company  the  same  financial  accommodations  and  other  aid  that  they 
had  given  to  the  old  company  the  defendant  company  would  deliver 
to  the  plaintiffs  sufficient  coal  to  wipe  out  the  old  debt  by  deliveries 
of  coal  or  otherwise ;  the  consideration  for  this  obligation  on  behalf 
of  the  defendant  was  that  the  plaintiff  promised  that  if  future  deliv- 
eries of  coal  were  satisfactory  the  plaintiffs  would  continue  to  handle 
the  coal  for  the  defendant  company  and  would  extend  to  it  the  same 
accommodations  that  they  had  extended  to  the  old  company.  There 
was  no  absolute  engagement  on  behalf  of  the  plaintiffs  to  do  any- 
thing. It  was  all  conditioned  upon  future  deliveries  of  the  coal 
being  satisfactory  to  the  plaintiffs ;  and  the  subsequent  delivery  of 
<;oal  to  tlie  plaintiffs  was  not  a  performance  of  any  obligation 
assumed  by  them  to  sustain  such  a  contract  as  that  sought  to  be 
enforced.  If  the  plaintiffs  had  refused  to  act  for  the  defendants 
and  receive  their  coal  there  would  be  no  cause  of  action  against  the 
plaintiffs  for  such  a  refusal  based  upon  such  a  promise. 

I  think,  therefore,  that  the  president  of  the  defendant  had  no 
authority  to  make  such  a  contract  as  is  here  sought  to  be  enforced  ; 
that  the  contract  was  not  ratified  by  the  board  of  directors  of  the 
corporation ;  and  that  there  was  no  sufficient  consideration  to  support 
the  contract. 

I  think  the  judgment  appealed  from  should  be  reversed. 

Van  Beunt,  P.  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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A.  <fe  S.  Henry  &  Company,  Limited,  Appellant,  v.  Jambs  Talcjott^ 
Respondent,  Appellant. 

James  Talcott,  Appellant,  Respondent,  v.  A.  <fe  S.  Hbney  &  Com- 
pany, Limited,  Appellant. 

Motion  for  leave  to  amend  a  complaint  and  eet  up  a  counterclaim —  when  it  hoe 
been  once  denied  for  laches  and  it  introduces  new  iesues  it  will  be  rtfueed  —  mofoiny 
affidavit  made  by  the  attorney  instead  of  the  party. 

The  defendant  in  an  action  hegun  in  1898,  made  a  motion  in  April,  1901,  shortly 
before  the  trial  thereof,  for  leave  to  amend  his  answer  by  setting  up  a  counter- 
claim. The  motion  having  been  denied  on  the  ground  of  laches,  the  defendant 
commenced  an  independent  action  on  the  counterclaim.  The  trial  of  the  origi- 
nal action  resulted  in  a  verdict  for  the  plaintiff  which  was  ultimately  reversed 
by  the  Court  of  Appeals.  Two  months  after  the  decision  of  the  Court  of 
Appeals,  the  defendant  in  the  original  action  made  a  motion  to  amend  the 
answer  interposed  in  that  action  by  setting  up  the  counterclaim  in  question 
and  for  leave  to  discontinue  the  independent  action  brought  by  him  upon 
such  counterclaim  which  was  at  issue,  but  had  not  been  tried. 

The  proposed  answer  also  renewed  two  defenses  which  the  defendant  had  waived 
upon  the  former  trial.    The  Special  Term  granted  the  motion  upon  terms. 

Eeld,  that  the  motion  should  have  been  denied,  especially  as  the  previous  appli- 
cation had  been  denied  because  of  the  defendant's  ladies,  and  as  he  sought  to 
introduce  new  issues  into  the  action; 

That  the  moving  affidavit  was  defective  in  that  it  was  made  by  the  defendant's 
attorney  instead  of  by  the  defendant  himself,  and  contained  averments  of 
material  matters  of  which  the  attorney  could  not  have  had  personal  knowledge. 

Appeal  by  the  above-named  A.  &  S.  Henry  &  Company,  Limited, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  17th  day  of  October,  1903,  granting,  upon  conditions^ 
a  motion  made  by  James  Talcott  for  leave  to  serve  an  amended 
answer  in  the  first  above-entitled  action,  in  which  he  is  the  defend- 
ant, and  to  discontinue  the  second  above-entitled  action,  in  which  he 
is  the  plaintiff. 

Also  an  appeal  by  the  said  James  Talcott  from  so  much  of  such 
order  as  imposes  the  conditions  above  referred  to. 

Harold  Naiham,^  for  A.  &  S.  Henry  &  Company,  Limited. 

Frederic  R.  Kellogg^  for  James  Talcott. 
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Hatch,  J. : 

The  case  of  A.  &  S.  Henry  &  Company,  Limited,  against  Talcott 
was  commenced  in  January,  1898.  The  plaintiflF  therein  is  an  Eng- 
lish corporation,  and  the  action  is  brought  to  recover  for  goods  sold 
and  delivered.  There  does  not  seem  to  be  any  controversy  over  the 
fact  of  the  delivery  of  the  goods,  the  defense  being  rested  mainly 
upon  counterclaims  alleging  a  breach  of  warranty  in  the  sale  of  the 
goods  causing  damage  to  the  defendant,  and  also  that  the  goods 
were  delivered  after  the  time  provided  for  in  the  contract  and  that 
serious  damage  arose  therefrom.  With  respect  to  the  defenses  and 
the  counterclaims  a  bill  of  particulars  was  served,  from  which  it 
appears  that  the  matters  forming  a  basis  therefor  contain  about  600 
different  items.  After  service  of  this  bill  of  particulars  testimony  of 
thirteen  witnesses  was  taken  in  England  relating  to  the  matters  in 
issue  under  a  commission  issued  for  that  purpose.  In  April,  1901, 
shortly  before  the  cause  was  reached  for  trial,  defendant  claimed  to 
have  discovered  a  counterclaim  based  upon  an  entire  failure  to 
deliver  at  any  time  a  large  quantity  of  goods  which  had  been 
ordered  by  the  defendant  and  the  order  accepted  by  the  plaintiff. 
Thereupon  the  defendant  moved  for  leave  to  amend  his  answer  by 
setting  up  suc(  counterclaim.  The  motion  was  denied  by  the  court 
at  Special  Term  upon  the  ground  of  laches.  Thereafter  the  case  was 
tried  and  resulted  in  a  verdict  directed  by  the  court  for  the  full 
amount  of  the  plaintiff's  claim.  Judgment  was  entered  thereon, 
from  which  an  appeal  was  taken  to  the  Appellate  Division,  where 
the  same  was  affirmed  without  opinion  (71  App.  Div.  616).  The 
defendant  thereupon  appealed  to  the  Court  of  Appeals,  wl\^re  the 
judgment  was  reversed  and  a  new  trial  granted,  based  upon  the 
ground  that  the  case  presented  a  question  for  the  jury  (175  N.  Y. 
385).  Shortly  after  defendant's  motion  to  amend  his  answer  had 
been  denied  he  commenced  an  action  against  the  plaintiff  upon  his 
alleged  counterclaims,  including  the  counterclaim  that  he  had  omitted 
to  set  up  in  his  answer  in  the  first  action.  Issue  was  joined  therein 
by  the  service  of.  an  answer,  and  the  case  has  been  pending  since 
January,  1902,  but  has  never  been  tried.  About  two  months  after  the 
entry  of  the  judgment  of  reversal  by  the  Court  of  Appeals  in  the 
first  action,  the  defendant  again  moved  for  leave  to  amend  his 
answer  therein  by  setting  up  the  omitted  counterclaim,  and  also  for 
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leave  to  discontinue  the  suit  brought  bj  him  against  the  plaintiff 
herein.  The  court  below  granted  the  motion  upon  terms.  From 
so  much  of  the  order  as  allows  the  amendment  of  the  answer  and 
the  discontinuance  of  the  second  action  the  plaintiff  herein  appeals, 
and  from  so  much  of  the  order  as  imposes  terms  defendant  Talcott 
appeals. 

We  are  of  opinion  that  the  motion  should  not  have  been  granted. 
It  seeks  indirectly  to  do  what  has  once  been  denied,  viz.,  to  amend 
the  answer  in  the  first  action.  This  was  denied  upon  the  ground 
that  the  defendant  had  been  guilty  of  such  laches  as  ought  to  defeat 
it.  If  the  present  order  be  permitted  to  stand,  the  defendant  will 
succeed  in  doing  indirectly  what  the  court  refused  to  permit  him  to 
do  in  the  first  instance.  In  making  the  motion  which  resulted  in 
this  order,  the  defendant  waited  for  practically  two  months  after 
the  decision  by  the  Court  of  Appeals  and  until  the  time  for  trial 
was  again  approaching.  The  proposed  answer  renews  two  defenses 
which  upon  the  former  trial  were  waived  by  the  defendant,  one, 
that  the  plaintiff,  by  reason  of  being  a  foreign  corporation,  has  no 
standing  to  sue  in  the  courts  of  this  State  owing  to  its  failure  to 
comply  with  the  laws  of  this  State,  and  the  other,  a  claim  for  exces- 
sive duties  paid  by  the  defendant ;  and  the  answer  seeks  to  vary 
the  terms  of  the  contract  in  respect  to  the  price  at  which  specific 
goods  were  to  be  sold.  Certainly  the  defendant  ought  not  at  this 
time  to  be  permitted  to  vary  the  terms  of  his  contract,  or  inject 
into  the  case  any  new  issues  which  will  require  tlie  plaintiff  to  make 
additional  preparation  for  its  defense.  The  plaintiff  is  now  prepared 
for  trial  upon  the  issues  as  they  stood  before  the  motion  was  granted. 
If  the  new  issues  are  now  permitted  to  be  brought  in,  it  may  very 
well  be  that  additional  testimony  in  England  will  be  required  to  be 
taken,  and  the  plaintiff  may  be  delayed  in  bringing  its  action  to 
trial,  which,  after  this  long  delay,  it  is  entitled  to  have  promptly 
disposed  of.  The  defendant  Talcott  is  not  shorn  of  any  rights,  of 
which  he  is  possessed,  to  make  available  his  rights  under  the  coun- 
terclaims. All  of  his  interests  thereunder  are  protected  in  the  action 
which  he  has  brought;  and  while  oftentimes  a  consolidation  of 
actions  may  be  desirable  where  the  issues  may  all  be  disposed  of  in 
one,  yet,  under  the  circumstances  of  this  case,  where  there  has  been 
a  trial,  and  where  the  application  of  the  defendant  has  been  pre-^ 
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vionsly  denied  by  reason  of  his  neglect,  we  think  it  ought  not  to  be 
granted,  especially  where  new  defenses  are  sought  to  be  interposed. 

In  addition  to  this,  we  think  the  moving  affidavit  is  defective  in 
being  made  by  the  attorney  in  the  case,  instead  of  by  the  party. 
Certainly  the  attorney  cannot  have  personal  knowledge  of  the  book- 
keeper's error,  or  of  his  failure  to  bring  such  error  to  the  attention 
of  the  defendant.  This  omission  of  the  party  to  make  the  affidavit  is 
fatal  to  the  defendant's  motion,  if  it  contain  averments  of  a  material 
matter.  {Mutiud  Locm  Asan,  v.  Lesser^  No,  i,  81  App.  Div.  138.) 
The  mere  pendency  of  an  action  involving  this  counterclaim  is  not 
sufficients^  «^  to  authorize  the  consolidation,  but  it  must  be  made 
to  appear  that  the  counterclaim  as  a  defense  was  availed  of  by  the 
defendant  at  the  first  opportunity,  and  of  this  fact  there  is  no  proof. 
From  all  that  does  appear  it  may  well  be  that  the  existence  of  the 
counterclaim  was  within  the  knowledge  of  the  defendant  at  the 
time  when  he  served  his  original  answer.  The  attorney  shows  no 
facts  and  circumstances  from  which  it  may  be  inferred  that  he  had 
knowledge  of  the  time  when  the  discovery  of  the  error  of  the  book- 
keeper occurred,  or  when  it  was  called  to  the  attention  of  the  defend- 
ant The  mere  commencement  of  the  action  upon  the  counterclaim 
does  not  furnish  the  right  at  a  subsequent  time  to  interpose  it  as  a 
defense.  Proof  of  the  essential  facts  upon  which  to  base  the  dis- 
cretionary power  of  the  court  must  be  made  under  such  circum- 
stances, as  well  as  though  no  action  were  pending  and  the  appli- 
cation were  an  original  one.  We  are  of  opinion  that  the  issues 
involved  in  the  controversy  between  the  parties  are  not  furthered  in 
their  settlement  by  this  amendment,  or  by  consolidating  the  actions, 
and  that  the  plaintiff  should  be  left  at  liberty  to  bring  its  present 
action  to  a  speedy  trial,  unimpaired  by  changing  the  conditions  and 
issues  which  this  amendment  will  produce. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements  to  plaintiff,  and  the  motion  denied, 
with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  Patterson,  Inoraham  and  Laughlin,  JJ.» 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursen^ents  to  plain* 
tiff,  and  motion  denied,  with  ten  dollars  costs. 
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Louise  Diebold,  Respondent,  v,  Anna  AY  alter  and  Emilib  Laxpe, 

Appellants. 

Calendar — rtxtoration  of  a  ease  to  tlie  calendar  after  amendment  of  the  eomplaint  — 
meaning  of  the  worde  **  the  case  upon  service  of  tlie  ansmer  to  take  its  Tegular  place 
on  the  calendar." 

Where  an  order  of  the  Appellate  Division,  allowing  the  service  of  an  amended 
complaint,  provides  that  the  defendant  shall  be  allowed  twenty  days  in  which 
to  answer  such  amended  complaint,  "  the  case  upon  service  of  the  answer  to 
take  its  regular  place  on  the  calendar  and  not  to  be  restored  to  the  day  cal- 
endar," an  order  made  by  the  Special  Term  directing  that  the  case  be  placed 
upon  the  call  calendar  preparatory  to  being  placed  on  the  day  calendar  is 
improper. 

Appeal  by  the  defendants,  Anna  Walter  and  another,  from  an 
order  of  the  Supreme  Court,  made  and  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  New  York  on  the  6th  day  of  November,  1903, 
granting  the  plaintiff's  motion  to  place  the  case  on  the  call  calendar. 

On  the  trial  of  this  action  a  juror  was  withdrawn  in  order  to 
enable  the  plaintiff  to  apply  at  Special  Term  for  an  amendment  of 
the  complaint.  On  such  application  at  Special  Term  an  order  was 
made  allowing  the  plaintiff  to  serve  an  amended  complaint  and 
providing  "  that  said  defendants  may  answer  the  same  within  five 
days  from  the  service  of  a  copy  of  said  order,  and  that  this  action 
be  and  the  same  is  restored  to  the  day  calendar  of  this  Court  in 
Trial  Term  thereof,  for  the  first  Monday  of  April,  1903,  for  trial." 

On  an  appeal  from  this  order  the  Appellate  Division,  by  an 
order  entered  in  June,  1903,  affirmed  the  order  allowing  the  plain- 
tiff to  serve  an  amended  complaint  as  modified  "  so  as  to  allow  the 
defendants  twenty  days  in  which  to  answer  the  amended  complaint, 
the  case,  upon  service  of  the  answer,  to  take  its  regular  place  on  the 
calendar  and  not  to  be  restored  to  the  day  calendar." 

The  amended  complaint  was  served  and  issue  was  joined  by  the 
service  of  an  answer.  Thereafter  a  motion  was  made  that  the 
*'  cause  be  set  down  for  trial  on  the  call  calendar  of  this  Court  for 
Friday  the  13th  day  of  November,  1903."  The  defendants  opposed 
this  motion  upon  the  ground  that  this  case,  in  which  a  substantially 
new  cause  of  action  has  been  set  forth  in  an  amended  complaint. 
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which,  under  order  of  the  court,  was  served  upon  the  defendants, 
and  the  defendants  given  the  statutory  time  to  answer,  cannot  take 
its  place  on  the  regular  calendar  of  the  court,  except  by  the  service 
of  the  statutory  notice  of  trial  and  the  filing  of  a  note  of  issue ;  that 
the  phrase  in  the  opinion  of  the  Appellate  Division,  ^^  not  to  be 
restored  to  the  day  calendar,"  refers  to  a  provision  in  the  order 
appealed  from,  which  restored  the  case  to  the  day  calendar.  The 
motion  was  granted. 

The  present  appeal  is  from  the  order  granting  it 

AVoin  C,  CasSy  for  the  appellants. 

George  F.  Langhein,  for  the  respondent. 

Per  Cusiah  : 

The  question  presented  involved  a  construction  of  the  order  of 
this  court  made  upon  a  former  appeal  {Diebold  v.  Walter^  83  App. 
Div.  264)  wherein  the  terms  upon  which  the  plaintiff  should  be 
allowed  to  serve  an  amended  complaint  were  fixed.  We  think  that 
the  learned  judge  at  Special  Term  did  not  correctly  construe  our 
order.  Thereby  it  was,  in  addition  to  other  terms,  provided  that 
the  defendant  should  be  allowed  twenty  days  in  which  to  answer 
the  amended  complaint,  ^^  the  case  upon  service  of  the  answer  to 
take  its  regular  place  on  the  calendar  and  not  to  be  restored  to  the 
day  calendar."  We  think  that  the  order  appealed  from  which 
directed  that  it  should  be  placed  upon  the  call  calendar  preparatory 
to  its  being  set  down  on  the  day  calendar,  was  in  violation  of  the 
terms  of  our  order,  and,  for  that  reason,  should  not  have  been  made. 

The  order  accordingly  should  be  reversed,  with  ten  dollars  costs 
and  disbursements. 

Present  —  Van  Brunt,  P.  J.,  Patterson,  O'Brien,  McLaughlin 
and  Lauohlin,  JJ. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 

App.  Div.— Vol.  LXXXIX.        6 


Digitized  by  VjOOQ IC 


82  BLACKBURN  v.  AMERICAN  NEWS  CO. 

FntST  Dbpartmbnt,  Dbcbicbbb,  1908.  [Vol.  89. 

Wilding  Blackbubk,  Appellant,  v.  The  Amebioan  News  Com- 
pany, Respondent. 

Laches  in  moving  to  amend  a  complaint — under  toJiat  eireumetanees  excused. 

What  facts,  proved  on  a  motion  for  leave  to  amend  a  compbdnt  by  alleging  that 
the  defendant  was  a  joint  stock  company  instead  of  a  corporation  as  was 
alleged  in  the  original  complaint,  are  sufficient  to  excuse  the  failure  to  make 
the  motion  until  over  two  years  after  the  plaintiff's  attorney  learned  that  the 
defendant  was  a  joint  stock  company,  considered. 

Van  Bbunt,  P.  J.,  and  McLaughlin,  J.,  dissented. 

Appeal  by  the  plaintiff.  Wilding  Blackburn,  from  an  order  of  the 
Snpreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  oflBce  of  the  clerk  of  the  county  of  New  York  on  the  16th 
day  of  October,  1903,  denying  the  plaintiff's  motion  to  amend  the 
summons  and  com])laint  and  the  other  papers  in  the  action  by 
changing  the  description  of  the  defendant. 

Eugene  D.  Hawkins^  for  the  appellant. 

Franda  B.  Sanford^  for  the  respondent. 

Patterson,  J. : 

This  is  an  appeal  from  an  order  denying  a  motion  of  the  plaintiff 
to  amend  his  complaint.  The  action  was  to  recover  damages  for  per- 
sonal injuries  and  was  brought  in  February,  1900.  In  March  of  that 
year  the  defendant  gave  a  general  notice  of  appearance  and  demanded 
service  of  the  complaint  which  was  made  sometime  after  November 
15, 1900.  The  defendant  interposed  a  verified  answer  in  February, 
1901,  and  in  that  answer  pleaded  to  the  merits  and  set  up  affirma- 
tive defenses. 

The  action  was  brought  against  a  corporation,  the  allegation  of 
the  complaint  in  that  behalf  being,  "  that  the  defendant  is  a  cor- 
poration, duly  created  and  organized  under  the  laws  of  the  State  of 
New  York  and  has  its  principal  place  of  business  in  the  city  of 
New  York."  The  first  sentence  of  the  answer  is  as  follows :  "  The 
defendant  denies  all  and  each  and  every  allegation  and  statement  in 
said  complaint  contained,  except  that  defendant  admits  that  The 
American  News  Company "  transacted  and  carried  on  business  al 
the  place  stated  in  the  complaint. 
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Under  the  form  of  denial  in  the  answer  it  wonld  not  be  necessary 
for  the  plaintiff  to  prove  at  the  trial  the  corporate  character  of  the 
defendant,  there  being  no  affirmative  allegation  in  the  answer  that 
the  defendant  is  not  a  corporation.  (Code  Civ.  Proc.  §  1776.)  In 
October,  1903,  the  plaintiff  moved  to  amend  the  complaint,  alleg- 
ing that  it  had  been  discovered  that  the  defendant  was  not  a  cor- 
poration, bnt  a  joint  stock  company,  and  he  sought  to  have  the  alle- 
gation of  the  complaint  changed,  evidently  to  meet  the  suggestion 
that  section  1776  relates  only  to  the  burden  of  proof.  An  excuse 
for  the  delay  in  moving  is  shown  by  affidavit,  but  it  was  deemed 
insufficient  by  the  court  at  Special  Term,  and  the  motion  was  denied 
on  the  ground  of  laches. 

The  delay  in  moving  seems  to  have  been  great,  when  dates  alone 
are  regarded,  but  in  view  of  all  the  circumstances  of  the  case  we 
think  a  sufficient  excuse  was  given.  The  snmmons  was  served  on  the 
24th  of  February,  1900,  and  the  process  server  was  directed  to  make 
service  on  Solomon  W.  Johnson,  the  president  of  the  defendant. 
The  attorney  for  the  plaintiff  accompanied  the  process  server  and 
swears  that  he  understood  the  person  upon  whom  the  service  was 
made  to  say  that  he  was  Mr.  Johnson.  That  service  if  actually 
made  on  the  president  of  the  defendant  would  be  sufficient,  whether 
the  defendant  was  a  corporation  or  a  joint  stock  company.  It  was 
not  until  February  27, 1901,  that  the  plaintiff's  attorney  learned  that 
the  defendant  was  a  joint  stock  company,  and  no  motion  to  amend 
the  summons  and  complaint  was  made  then  for  the  reason  that  the 
attorney  still  believed  that  the  service  had  been  made  upon  the  presi- 
dent and  that,  therefore,  the  plaintiff  would  not  be  prejudiced  by 
the  simple  misdescription  of  the  defendant  as  a  corporation.  It  was 
only  in  May,  1903,  when  examining  the  answer  to  prepare  the  case 
for  trial,  that  the  attorney  for  the  plaintiff  discovered  that  the  veri- 
fication was  made  by  the  secretary,  who  swore  that  he  was  the  per- 
son on  whom  the  summons  had  been  served.  Thereupon  the  plain- 
tiff's attorney  communicated  with  Mr.  Carley,  the  attorney  who 
appeared  for  the  defendant,  and  requested  that  an  amendment  be 
allowed,  which  was  declined  on  the  ground  that  that  gentleman  had 
ceased  to  be  the  attorney,  and  that  a  new  attorney,  Mr.  Sanford, 
had  been  substituted,  but  no  order  of  substitution  had  been  served. 
Mr.  Carley  having  thus  stated  that  he  had  ceased  to  be  the  attorney 
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for  the  company,  the  plaintiflPs  attorney  evidently  waited  nntil  a 
notice  of  Bubstitutioii  should  be  served  upon  him,  but  just  before 
this  motion  was  made  he  was  informed  by  Mr.  Sanford,  the  substi- 
tuted attorney,  that  the  latter  would  not  apply  to  the  court  for  an 
order  of  substitution. 

Under  such  circumstances  we  think  the  delay  in  moving  is  reason- 
ably excused,  and  that  the  order  appealed  from  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  that  the  motion  to 
amend  the  summons  and  amended  complaint  should  be  granted  upon 
the  payment  of  ten  dollars  costs  of  the  motion. 

O'Brien  and  Lauohlin,  JJ.,  concurred ;  Van  Brunt,  P.  J.,  and 
McLauohlin,  J.,  dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  to  amend  summons  and  complaint  granted  upon  payment  of 
ten  dollars  costs  of  motion. 


Albert  Simar,  Kespondent,  v.  John  L.  Shea,  Appellant,  Impleaded 
with  Ernest  P.  Paris. 

Purchaser  ctctirig  in  reliance  upon  representations  as  to  the  ownership  rf  goods,  tohen 
protected  —  under  a  denial  of  conversion,  title  in  a  third  party  may  be  shown. 

A  person  who  purchases  goods  from  the  consignee  thereof,  in  reliance  upon  repre- 
sentations made  by  the  consignor  in  consular  declarations  as  to  the  shipment 
thereof,  accompanying  an  invoice  thereof,  to  the  effect  that  the  consignor  had 
sold  such  goods  to  the  consignee,  in  whose  name  the  same  were  entered  in  the 
custom  house,  obtains  a  good  title  to  the  goods  as  against  the  consignor,  even 
though  the  consignee  was  not  the  actual  owner  of  the  goods,  but  was  simply 
an  agent  of  the  consignor,  authorized  to  sell  the  goods  on  commission. 

When  the  defendant  in  an  action  for  the  conversion  of  personal  property  may, 
under  an  answer  consisting  of  a  general  denial,  prove  title  in  a  third  person, 
considered. 

Appeal  by  the  defendant,  John  L.  Shea,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  New  York  on  the  3d  day  of  February,  1902, 
upon  the  verdict  of  a  jury  rendered  after  a  trial  at  the  New  York 
Trial  Term. 
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WiUiobm  H.  Blyrm/ery  for  the  appellant. 
William  L.  MatJioty  for  the  respondent 

Pattebson,  J. : 

This  is  an  action  for  the  conversion  of  personal  property,  con- 
sisting of  wines  and  brandies,  of  which  the  plaintiff  claimed  that  he 
was  the  owner.  The  complaint  contains  the  allegations  appropriate 
snch  an  action,  and  the  answer  of  the  defendant  Shea,  who  alone 
defended,  is  a  general  denial.  At  the  trial,  under  that  general 
denial,  the  defendant  sought  to  prove  title  in  a  third  person,  which 
he  might  properly  do.  {Hurst  v.  Cook^  19  Wend.  463  ;  Robinson 
V.  Frost,  14  Barb.  536 ;  Griffin  v.  Long  Island  R,  R.  Co.,  101  N. 
Y.  348.)  The  material  facts  are  the  following :  Chaigneau  &  Co., 
of  France,  made  consignments  of  wines  and  brandies  to  Ernest  P. 
Paris,  who  was  a  wine  importer  in  the  city  of  New  York.  The 
defendant  Shea  was  a  member  of  the  firm  of  E.  L.  Garvin  <fe  Co., 
custom  house  brokers,  and  held  a  power  of  attorney  from  Paris  to 
do  business  for  him  at  the  custom  house.  Shipments  of  goods  were 
made  from  time  to  time  by  Chaigneau  &  Co.  to  Paris,  and  entries 
in  the  custom  house  were  made  by  Shea  for  Paris ;  the  goods  were 
entered  in  bond,  and  the  custom  house  bonds  were  executed  by  one 
of  Shea's  partners.  On  the  goods  being  shipped  to  this  country, 
Chaigneau  iS:  Co.  made  in  France  certain  consular  declarations  as  to 
each  shipment,  in  which  that  firm  asserted  that  it  was  the  seller  and 
forwarder  of  the  goods  mentioned  and  described  in  the  biU  thereto 
annexed,  "  which  were  purchased  from  me  by  Mr.  Ernest  P.  Paris, 
of  New  York ;  that  said  bill  was  made  in  Bordeaux,  in  the  Con- 
sular District  of  Bordeaux,  from  which  place  the  said  goods  are  to 
be  forwarded  to  the  United  States,  and  that  it  is  true  in  all  respects ; 
that  it  contains  a  full  and  correct  statement  of  the  time  when,  the 
place  where,  and  the  name  of  the  person  from  whom  the  goods 
mentioned  were  bought,  the  price  actually  paid,  or  to  be  paid,  by 
the  purchaser  to  whom  I  have  sold  them  in  the  ordinary  course  of 
business,  and  for  whom  I  am  actually  acting  in  producing  this  bill," 
etc.  Accompanying  each  declaration  was  an  invoice,  reading  as 
foUows:  "Mr.  E.  P.  Paris,  2  South  Fifth  Avenue,  New  York, 
bought  of  J.  Chaigneau  &  Cie,  wine  and  spirit  merchants,  as  per 
order  given  to  "  —  the  blanks  as  to  dates  and  prices  and  specifica- 
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tion  of  goods  being  filled  in.  On  the  arrival  of  the  goods  they 
were  entered  at  the  custom  house,  Paris  making  the  oath  of  entrj 
solemnly  declaring  that  he  was  the  owner  of  the  merchandise 
described  therein  and  in  the  invoice,  and  that  the  entry  delivered  to 
him  by  the  collector  of  customs  contained  a  just  and  true  account 
of  all  goods,  wares  and  merchandise  imported  by  or  consigned  to 
him,  and  that  the  invoice  and  entry  contained  a  just  and  faithful 
account  of  the  cost  of  the  goods,  wares  and  merchandise.  The 
goods  were  thus  shipped  to  Paris  as  the  purchaser  thereof,  entered 
by  him  as  such  at  the  custom  house,  through  Shea,  his  agent  and 
broker,  and  the  title  stood  in  his  name.  While  the  goods  were  thus 
situated,  Simar,  the  plaintiff,  bought  the  merchandise  mentioned  in 
the  complaint  from  Paris,  and,  before  doing  so,  saw  a  consular 
invoice  (when  Paris  firat  received  goods),  and  Paris  also  exhibited 
to  Simar  correspondence  with  Chaigneau  &  Co.,  consisting  of  a 
letter  with  the  invoice.  Simar  paid  for  the  goods  a  certain  amount 
in  cash,  or  by  check,  and  surrendered  to  Paris  due  bills,  evidences 
of  indebtedness  of  Paris  to  him.  He  received  from  Paris  delivery 
orders  which  were  addressed  and  sent  to  the  firm  of  which  the 
defendant  Shea  was  a  member.  Included  in  the  property  mentioned 
in  the  complaint  is  a  cask  of  brandy  bought  by  the  plaintiff  from  a 
third  party,  who  bought  it  from  Paris.  It  is  not  necessary  specially 
to  refer  to  the  facts  connected  with  that  cask  of  brandy,  as  the 
general  rule  applicable  here  covers  all  the  property  the  subject  of 
the  action.  After  the  purchase  by  the  plaintiff  of  the  merchandise 
the  defendant  Shea  was  notified  of  the  change  of  ownership,  and 
the  plaintiff,  desiring  to  withdraw  the  goods,  applied  to  Shea  to 
have  the  withdrawals  effected,  but  Shea  having  received  informa- 
tion from  Chaigneau  &  Co.  that  Paris  was  not  the  owner  of  the 
goods,  but  was  only  the  agent  of  that  firm  to  sell  them  on  com- 
mission and  guaranty,  was  requested  by  Chaigneau  &  Co.  to  return 
such  of  them  as  were  then  in  bond  to  France.  Shea  was  furnished 
with  a  bond  of  indemnity  by  Chaigneau  &  Co.  He  reshipped  the 
goods  to  France,  whereupon  this  action  was  brought. 

The  case  has  been  tried  twice.  On  the  first  trial  a  verdict  was 
directed  for  the  plaintiff.  On  appeal  to  this  court,  we  considered 
the  subject  of  the  relations  of  Simar  and  Paris  respecting  the 
goods,  and  it  was  held  that  in  re-exporting  them,  as  attorney  for 
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Paris,  after  notice  of  the  plaintiffs  title,  Shea  converted  the  goods 
and  was  Kable,  if  the  plaintiff  in  good  faith  had  purchased  them 
from  Paris.  It  is  said  in  the  opinion  that  ^^  The  •  goods  had  been 
entered  in  the  custom  house  in  New  York  by  Paris  as  the  owner, 
upon  a  declaration  of  the  shipper  of  the  goods  formally  executed, 
which  recited  that  the  goods  had  been  purchased  by  Paris,  and 
which  was  evidence  of  Paris'  title.  Being  such  owner,  he  had  the 
right  to  sell  the  goods  to  the  plaintiff,  and  it  cannot  be  doubted  but 
that  his  transfer  of  these  goods  to  the  plaintiff  would  vest  the  title 
in  the  plaintiff.  After  notice  of  a  sale  by  Paris,  any  interference 
with  the  goods  by  Shea,  without  the  consent  of  the  vendee,  and 
acting  as  attorney  for  Paris,  by  which  the  possession  or  right  of  pos- 
session of  the  vendee  was  lost,  would  be  a  conversion."  {Sirruir  v. 
J^aris,  52  App.  Div.  439.)  But  we  held  that  the  court  should  not 
have  directed  a  verdict,  inasmuch  as  the  proof  of  the  plaintiff  being 
a  bona  fide  purchaser  of  the  goods  from  Paris  was  made  only  by 
himself,  and  that  his  credibility  was  for  the  jury,  and  a  new  trial 
was  ordered.  After  the  decision  of  this  court  was  made,  a  commis- 
sion was  issued  to  France  to  take  the  testimony  of  members  of  the 
firm  of  Chaigneau  &  Co.,  and  on  a  second  trial  the  deposition  of 
Mr.  Charles  Chaigneau  was  read  in  which  it  was  sought  to  explain 
the  circumstances  under  which  the  consular  declaration  and  the 
invoices  were  made,  and  testimony  was  given  tending  to  show  that 
Paris  was  only  an  agent  for  the  sale  of  the  consigned  goods  on  com- 
mission and  guaranty.  That  deposition  was  admitted  in  evidence 
on  condition  that  Simar  should  be  connected  in  some  way  with  it 
which  was  not  done  however. 

It  having  been  found  by  the  jury  on  this  trial  that  the  plaintiff 
was  a  honafide  purchaser  from  Paris,  we  think  he  was  entitled  to  a 
verdict  on  the  whole  case,  he  having  purchased  from  a  person,  the 
ostensible  owner  of  the  merchandise,  fully  accredited  as  such,  by 
Chaigneau  <fe  Co.  That  the  plaintiff  relied  upon  the  custom  house 
title  and  upon  the  solemn  declarations  of  Chaigneau  &  Co.  that  Paris 
purchased  the  goods  from  them  we  think  is  clear.  Simar  was  jus- 
tified in  believing  from  the  acts  and  representations  of  Chaigneau  & 
Co.  that  they  had  sold  the  goods  to  Paris,  and  that  Paris  was  the 
real  owner ;  and  the  plaintiff  cannot  be  bound  by  secret  relations 
existing  between  Chaigneau  &  Co.  and  Paris,  of  which  he  had  no 
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knowledge  or  information,  and  in  respect  to  which  there  ia  nothing 
shown  that  would  give  him  notice  or  put  him  upon  inquiry.  The 
case  is  not  that  of  an  agent  exceeding  his  authority.  It  is  the  simple 
one  of  a  purchaser  relying  upon  a  plain  and  clear  title  of  his  seller  to 
the  property  purchased  —  a  title  made  by  a  person  claiming  to  be  the 
real  owner  and  made  in  such  form  and  under  such  circumstances 
that  the  purchaser  was  entitled  to  rely  upon  it.  We  think  that 
Chaigneau  &  Co.  could  not  be  heard  to  contest  the  plaintiff's  right 
if  he  acted  in  good  faith  (but  would  be  estopped  from  questioning 
it),  and  if  that  firm  could  not,  the  defendant  Shea  cannot. 
The  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Bkien,  McLaughlin  and  Laughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Joseph  S.  Woodhouse,  Appellant,  v.  Mart  D.  Woodhouse, 

Respondent. 

Decree  of  divorce  giving  the  custody  of  the  children  to  the  htisband  —  not  modified, 
while  the  wife  is  living  with  Tier  paramour,  so  as  to  aUow  her  to  see  them. 

Where  a  decree  of  absolute  divorce,  obtained  by  a  husband  from  his  wife  on  the 
ground  of  the  wife's  infidelity,  awards  to  the  husband  the  custody  of  the  infant 
children  of  the  marriage,  an  application  made  by  the  wife,  while  she  continues 
to  live  with  her  paramour,  for  a  modification  of  the  decree  in  order  that  she 
may  be  permitted  to  see  the  children  of  the  marriage  at  stated  times,  should 
not  be  granted. 

Appeal  by  the  plaintiff,  Joseph  S.  Woodhouse,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  2d  day  of  July,  1903,  amending  a  decree  of  divorce  theretofore 
entered  in  favor  of  the  plaintiff. 

A.  H,  Hummel^  for  the  appellant. 

n.  D.  Luce,  for  the  respondent. 

Patterson,  J. : 

By  a  decree  duly  entered  in  this  action  the  plaintiff  obtained  a 
divorce  from  his  wife  and  he  was  awarded  the  custody  of  three 
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infant  children  of  the  marriage.  The  decree  was  entered  in  Octo- 
ber, 1901.  The  divorce  was  granted  on  the  ground  of  the  wife's 
adultery  with  one  Davis,  with  whom  she  is  now  living,  thus  con- 
tinuing the  illicit  relations  which  were  made  the  foundation  of  the 
judgment  against  her.  In  May,  1903,  she  made  an  application  to 
the  Supreme  Coart  at  Special  Term  to  modify  the  decree  so  that 
she  might  be  permitted  to  see  the  children  at  stated  times,  and  her 
application  was  granted.  From  the  order  entered  thereupon  this 
appeal  is  taken. 

We  think  tlie  order  should  be  reversed.  Where  the  guilty  wife 
continues  her  illicit  relations  with  her  paramour  and  leads  an 
immoral  and  degrading  life,  there  is  no  propriety  in  interfering  with 
the  judgment  which  has  separated  her  from  her  children,  nor  should 
they  be  again  brought  under  her  influence  in  any  way  until  she  has 
given  evidence  of  contrition  and  reformation.  Were  the  defend- 
ant's life  now  blameless  a  different  view  would  be  taken,  but  as  it  is 
we  cannot  allow  such  a  precedent  to  stand  as  would  be  made  by  an 
aflSrmance  of  this  order. 

The  order  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  to  amend  the  decree  denied,  with  ten  dollars 
costs. 

O'Brien,  McLaughlin  and  Laughlin,  JJ.,  concurred;  Van 
Brunt,  P.  J.,  concurred  in  result. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  to  amend  decree  denied,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Eugene  J. 
McEnroe,  Appellant,  v.  James  L.  Wells,  as  President  of  the 
Board,  and  Others,  Commissioners  of  Taxes  and  Assessments  of 
the  City  of  New  York,  Kespondents. 

Betum  to  an  alternative  writ  ofmandamue  to  compel  tlie  reiator^s  restitution  to  office 
— it  must  in  eaeh  defense  deny  his  unlawful  remowUfrom  office. 

Where  the  return  filed  by  the  commissioners  of  taxes  and  assessments  of  the 
city  of  New  York  to  an  alternative  writ  of  mandamus,  requiring  them  to  show 
cause  why  they  should  not  reinstate  the  relator  in  the  position  of  deputy  tax 
oommissioner,  from  which  he  claims  that  he  has  been  unlawfully  removed, 


Digitized  by  VjOOQ IC 


90        PEOPLE  Bx  REL.  McEnroe  v.  wells. 


First  Depabtment,  December,  1908.  [Vol.  89. 

sets  forth  several  affirmative  defenses,  but  fails  to  incorporate  in  each  of  such 
defenses  a  denial  of  an  allegation  contained  in  the  writ,  "That  the  relator 
was  removed  without  being  allowed  the  opportunity  of  making  an  explana- 
tion and  without  a  written  statement  showing  the  true  reason  for  his  said 
alleged  removal  being  filed  in  the  said  department  other  than  as  above  sped* 
fied,"  each  of  such  defenses  is  demurrable. 

Appbal  by  the  relator,  Eugene  J.  McEnroe,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  4:th  day 
of  November,  1903,  upon  the  decision  of  the  court,  rendered  after 
a  trial  at  the  New  York  Special  Term,  overruling  the  relator's 
demurrer  to  each  defense  in  the  amended  return. 

This  was  a  proceeding  by  mandamus  to  compel  the  employment 
of  the  relator  by  the  respondents. 

The  alternative  writ,  among  other  things,  recited,  "That  the 
relator  was  removed  without  being  allowed  the  opportunity  of 
making  an  explanation  and  without  a  written  statement  showing 
the  true  reason  for  his  said  alleged  removal  being  filed  in  the  said 
department  other  than  as  above  specified." 

Edward  A,  AlexamdeVy  for  the  appellant. 

Theodore  Connoly^  for  the  respondents. 

Pattrbson,  J. : 

This  is  an  appeal  from  an  interlocutory  judgment  overruling  the 
relator's  demurrer  to  separate  and  distinct  defenses  contained  in  an 
amended  return  to  an  alternative  writ  of  mandamus,  and  a  technical 
question  of  pleading  is  alone  brought  up. 

The  amended  return  is  insufficient  as  a  pleading  under  the  require- 
ments of  the  Code  of  Civil  Pi-ocedure.  It  is  alleged  in  the  alterna- 
tive writ  that  the  relator  was  a  deputy  tax  commissioner,  holding  a 
competitive  place  in  the  civil  service  of  the  city  of  New  York ;  that, 
pursuant  to  a  notice  received  by  him  from  the  commissioners,  he 
was  removed  from  his  office  as  deputy  tax  commissioner,  and  the 
writ  also  contains  allegations  tending  to  show  that  such  removal  was 
unauthorized  and  illegal.  In  the  amended  return  there  is  no  denial 
that  the  relator  was  removed  from  liis  office.  That  return  contains, 
first,  a  denial  of  an  allegation  of  the  alternative  writ  that  no  state- 
ment showing  the  reason  for  the  relator's  removal  was  filed  with 
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the  commissioners  or  board  of  taxes  and  assessments,  and  also  a 
denial  of  allegations  of  the  writ  that  the  reason  given  by  the  com- 
missioners for  the  removal  of  the  relator  was  a  subterfuge  to  find 
some  pretext  for  such  removal,  and  that  they  endiavored  to  remove 
him  because  he  was  of  a  different  political  faith  from  them,  and 
because  he  was  and  is  a  member  of  a  political  organization  known  in 
the  city  of  New  York  and  throughout  the  country  as  Tammany 
Hall,  and  because  the  relator  was  connected  and  affiliated  with  a 
nmnber  of  the  persons  of  greatest  influence  in  that  organization. 
The  return  also  contains  a  denial  of  an  allegation  of  the  writ  that 
tlie  removal  of  the  relator  was  irregular  and  without  authority  of 
law,  and  also  a  denial  that  the  relator  was  entitled  to  salary,  and  that 
by  the  action  of  the  commissioners  he  had  been  deprived  of  his 
salary  and  unable  to  collect  the  same,  unless  the  action  of  the  com- 
missioners is  set  aside.  After  those  denials,  the  respondents  set  up 
certain  matter  pleaded  as  separate  defenses.  In  the  first  it  is  alleged 
that,  prior  to  a  date  named,  the  board  of  taxes  and  assessments  had 
determined  that  the  work  of  the  department  could  be  performed 
efficiently  with  fewer  deputy  tax  commissioners,  and  that  a  reduction 
could  be  made  in  the  expenses  of  the  department  without  impairing 
the  efficiency  of  the  service ;  that  pursuant  to  such  determination, 
on  the  date  named,  the  relator's  services,  with  others,  were  discon- 
tinued, for  the  reason  that  no  necessity  existed  for  the  retention  of 
hiB  services,  said  suspension  to  take  effect  May  1,  1902.  Then 
again,  for  a  second  separate  defense,  it  is  set  up  in  the  return  that  on 
the  2d  of  May,  1902,  a  communication  was  sent  by  direction  of  the 
commissioners  of  taxes  and  assessments  to  the  secretary  of  the  munic- 
ipal civil  service  commission,  informing  said  commission  that  the 
relator  was  discharged  from  the  office  or  position  of  deputy  tax  com- 
missioner, for  the  reason  that  his  services  were  unnecessary.  For 
a  third  and  separate  defense  it  is  alleged  that  on  or  about  the  2d 
of  May,  1902,  the  relator's  name  was  placed  by  the  municipal  civil 
service  commission  upon  the  preferred  list  of  suspended  employees, 
pursaant  to  the  provisions  of  section  1543  of  the  Greater  New  York 
charter. 

While  wliat  was  decided  in  People  ex  reL  Levenson  v.  Wells  (78 
App.  Div.  373)  may  be  regarded  as  settling  the  rule  of  law  sought 
to  be  applied  by  the  respondents  to  the  present  case,  yet  that  rule 
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cannot  be  so  applied,  becauBe  of  the  condition  of  the  pleadings. 
Section  2077  of  the  Code  of  Civil  Procedure,  relating  to  the  writ  of 
mandamus,  enacts  that  the  provisions  of  chapter  6  of  that  code, 
relating  to  the  form  and  contents  of  an  answer  containing  denials 
and  allegations  of  new  matter,  except  those  provisions  which  relate 
to  the  verification  of  an  answer  and  to  a  counterclaim  therein, 
apply  to  a  return  to  an  alternative  writ  of  mandamus  showing  cause 
against  obeying  the  command  of  the  writ.  For  the  purpose  of  the 
application,  each  complete  statement  of  facts  assigning  a  cause  why 
the  command  of  the  writ  ought  not  to  be  obeyed  is  regarded  as  a 
separate  defense  and  must  be  separately  stated  and  numbered ;  and 
section  2078  of  the  Code  provides  that  a  person  who  has  made  a  return 
to  an  alternative  writ  of  mandamus  cannot  be  compelled  to  make  a 
further  return ;  but  the  relator  may  demur  to  the  return,  or  to  any 
complete  statement  of  facts  therein  separately  assigned  as  a  cause 
for  disobeying  the  command  of  the  writ,  on  the  ground  that  the 
same  is  insufficient  in  law  upon  the  face  thereof.  The  allegation 
of  the  writ  that  the  relator  was  removed  from  his  office  or  position 
being  nowhere  denied,  it  stands  admitted.  What  is  stated  in  each 
separate  defense,  as  it  is  set  up,  is  insufficient  as  a  defense  without  a 
denial  of  removal.  {Ivy  Courts  Jiealty  Co,  v.  Morton^  73  App. 
Div.  335.)  Section  522  of  the  Code  provides  that  each  material 
allegation  of  the  complaint  not  controverted  by  the  answer  and  each 
material  allegation  of  new  matter  in  the  answer  must,  for  the  pur- 
poses of  the  action,  be  taken  as  true  ;  and  each  separate  defense  is 
incomplete  and  unavailable  unless  the  defendant  incorporates  and 
makes  part  of  his  affirmative  defense  a  denial  of  that  which  is  the 
most  material  fact  set  forth  in  the  writ.  {Douglass  v.  Phenix  Ins. 
Co.,  138  N.  Y.  216.) 

The  demurrer  to  the  amended  return  was  well  taken  and  the 
interlocutory  judgment  should  be  reversed,  with  costs,  and  the 
demurrer  sustained,  with  costs,  with  liberty  to  the  respondent  to 
make  another  amended  return  within  twenty  days  after  the  service 
of  the  order  to  be  entered  on  the  decision  of  this  appeal  and  on  pay- 
ment of  costs  in  this  court  and  in  the  court  below. 

Van  Brunt,  P.  J.  O'Beien,  McLaughlin  and  Laughlin,  J  J., 
concurred. 
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Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sus- 
tained, with  costs,  with  leave  to  respondent  to  make  another  amended 
return  within  twenty  days  after  service  of  the  order  to  be  entered 
on  the  decision  of  this  appeal  and  on  payment  of  costs  in  this  court 
and  in  the  court  below. 


Mary  J.  Murphy,  as  Administratrix,  etc.,  of  Cornklifs  J.  Murphy, 
Deceased,  Appellant,  v.  The  CriY  of  New  York,  Respondent, 
Impleaded  with  Others. 

Proximate  cause  —  death  reeuliingfrom  entering  a  manhole  to  assiet  a  permm  over- 
eome  by  gas  from  a  break  in  a  main  caused  by  defendant*  e  negligence. 

In  an  action  brought  against  the  city  of  New  York  to  recover  damages  resulting 
from  the  death  of  the  plaintiff's  intestate,  there  was  evidence  tending  to  show 
that  the  department  of  water  supply,  in  repairing  a  water  main,  made  an  exca- 
vation in  a  public  street  at  a  point  where  a  gas  main  entered  a  manhole  owned 
and  controlled  by  a  subway  company;  that  owing  to  the  negligence  of  the 
water  department  in  failing  to  support  the  gas  main  by  wooden  wedges  upon 
fining  in  the  trench,  in  order  to  guard  against  the  settling  of  the  earth,  the  gas 
main  broke  in  the  wall  of  the  manhole;  that  the  escaping  gas  followed  for  sev- 
eral blocks  an  electric  light  conduit  over  which  the  city  had  no  control;  that 
about  ten  weeks  after  the  trench  had  been  refilled  the  intestate,  who  was  in 
the  employ  of  the  subway  company,  and  an  inspector  in  the  employ  of  the  gas 
company,  attempted  to  find  the  leak;  that  for  this  purpose  the  inspector 
employed  by  the  gas  company  entered  a  manhole  two  blocks  away  from  the 
point  where  the  gas  main  was  subsequently  found  to  be  broken;  that  he  was 
suddenly  overcome  by  the  gas  and  called  for  help;  that  the  intestate  attempted 
to  rescue  him  and  was,  in  turn,  overcome  by  the  gas,  and  died  on  the  same 
day. 

£&2cf,  that,  even  assuming  that  the  breaking  of  the  gas  main  was  caused  by  the 
negligence  of  the  city,  no  recovery  could  be  had  against  the  city  as  its  negli- 
gence was  not  the  proximate  cause  of  the  death  of  the  intestate  and  as  the 
happening  of  the  accident  could  not  have  been  foreseen  in  the  exercise  of 
reasonable  care. 

Appeal  by  the  plaintiff,  Mary  J.  Mnrphy,  as  administratrix,  etc., 
of  Oomelins  J.  Mnrphy,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant.  The  City  of  New  York,  entered  in 
the  office  of  th6  clerk  of  the  county  of  New  York  on  the  13th  day 
of  January,  1903,  upon  the  dismissal  of  the  complaint  by  direction 
of  the  court  after  a  trial  at  the  New  York  Trial  Term. 
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Herbert  G.  Smythy  for  the  appellant 

Theodore  Connoly^  for  the  respondent 

Lauoulin,  J. : 

This  is  a  statutory  action  to  recover  for  the  death  of  Cornelius  J. 
Murphy.  On  the  27th  day  of  August,  1901,  the  decedent,  who  was 
in  the  employ  of  the  Empire  City  Subway  Company,  with  one  John 
Smith,  who  was  an  inspector  for  the  Consolidated  Gas  Company, 
were  looking  for  a  gas  leak.  They  removed  the  cover  of  a  manhole 
at  the  corner  of  Thirteenth  street  and  Fourth  avenue  and  Smith 
descended  a  ladder  for  the  purpose  of  discovering  from  which  direc- 
tion the  gas  was  coming.  The  evidence  tends  to  show  that  he  was 
suddenly  overcome  by  the  gas  and  that  the  decedent,  after  motion- 
ing and  shouting  for  help,  descended  the  ladder  in  an  attempt  to 
rescue  his  companion  and  he  in  turn  was  overcome  by  the  gas  and 
died  shortly  thereafter  on  the  same  day.  The  plaintiflPs  theory  of 
the  case  is  that  this  escape  of  the  gas  was  due  to  a  break  in  the  main 
at  the  comer  of  Fourteenth  street  and  Third  avenue  and  that  the 
break  in  the  gas  main  was  caused  by  the  negligence  of  the  defend- 
ant. It  was  shown  that  on  the  fifth  day  of  June  preceding  the  acci- 
dent the  department  of  water  supply  was  repairing  a  twelve-inch 
water  main  in  Third  avenue  at  the  intersection  of  Fourteenth  street 
and  made  an  excavation  in  the  street  at  that  point  for  that  purpose. 
There  was  a  manhole  constructed  of  brick  at  the  southwest  corner 
of  Fourteenth  street  and  Third  avenue  and  the  inference  is,  although 
the  fact  does  not  directly  appear,  that  this  was  owned  and  controlled 
by  the  subway  company.  A  six-inch  cast  iron  gas  main  passed 
through  the  wall  of  this  manhole  between  twenty-four  and  thirty 
inches  below  the  surface  of  the  street  and  was  cemented  to  and  held 
firmly  by  the  wall  and  extended  south  therefrom.  This  gas  pipe 
pitched  somewhat  toward  the  north.  The  excavation  was  fourteen 
or  fifteen  feet  long  and  five  feet  deep,  extending  south  from  the 
manhole,  and  it  uncovered  the  gas  pipe.  The  trench  was  refilled 
under  the  direction  of  the  foreman  of  water  supply  on  the  15th  day 
of  June,  1901,  and  the  paving  stones  were  relaid.  The  plaintiff  gave 
evidence  tending  to  show  that  on  account  of  this  gas  pipe  being  held 
firmly  in  the  wall  of  the  manhole,  in  refilling  the  trench  it  was  not  suf- 
ficient to  tamp  the  earth  under  it,  but  the  pipe  should  have  been  sup- 
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ported  by  wooden  blocks  or  wedges  at  about  eighteen  inches  or  two 
feet  from  the  manhole  and  again  at  a  distance  of  about  five  feet  from 
the  manhole  in  order  to  guard  against  the  settling  of  the  earth,  and 
that  this  was  not  done.     After  the  accident  it  was  discovered  that 
this  gas  main  had  broken  o&  in  the  wall  of  the  manhole  about  two 
inches  inside  the  outer  surface  and  that  the  greatest  opening  was 
at  the  top.    There  was  also  evidence  that  the  surface  of  the  street 
had  settled  somewhat  over  the  excavation.     Upon  this  evidence  the 
plaintiff  contends  that  the  breaking  of  the  pipe  was  owing  to  the 
negligent  manner  in  which  the  excavation  was  refilled  and  that  it 
resulted  either  from  the  jarring  of  traflSc  or  the  settling  of  the  earth. 
When  the  break  in  the  pipe  was  discovered  the  gas  was  escaping 
along  the  line  of  the  pipe  through  the  outer  wall.     It  does  not 
appear  by  express  evidence  that  the  gas  was  escaping  into  the  man- 
hole through  the  inner  wall.     There  is  evidence  to  the  effect  that 
the  gas  main  passed  through  the  center  of  the  manhole.    An  elec- 
tric light  conduit  three  inches  in  diameter  in  which  was  contained 
cables  carrying  electric  light  wires  extended  from  this  manhole 
along  Fourteenth  street  to  a  manhole  opposite  Irving  place  and  from 
that  manhole  to  a  manhole  at  the  junction  of  Fourth  avenue  and 
Fourteenth  street  and  from  there  down  Fourth  avenue  to  the  man- 
hole at  the  junction  of  Fourth  avenue  and  Thirteenth  street  where 
the  accident  occurred.     Neither  the  break  in  this  pipe  nor  any  leak 
of  gas  was  discovered  until  the  day  of  the  accident.     On  the  morn- 
ing of  that  day  Smith's  assistant  foreman  in  riding  downtown  on  a 
Fourth  avenue  car  smelled  gas  as  the  car  was  passing  over  Four- 
teenth street     On  arriving  at  his  place  of  business  the  subway  com- 
pany was  communicated  with  and  Smith  was  sent  to  meet  a  subway 
repair  wagon  with  a  view  to  discovering  the  leak.     He  met  the 
decedent  at  Fourteenth  street  and  Fourth  avenue.     It  appears  that 
the  covers  to  the  manholes  were  locked  and  the  decedent  had  the 
key.     He  unlocked  the  cover  to  the  manhole  at  the  intersection  of 
Fourth  avenue  and  Fourteenth  street  and  they  inserted  a  ladder  upon 
which  Smith  descended.     He  discovered  an  odor  of  gas  and  found 
that   there  was  considerable  "water  and  stuff"  in  the  manhole. 
Smith  then  requested  the  decedent  to  have  the  other  employees  of 
the  subway  company  who  were  on  the  wagon,  clean  out  the  manhole. 
The  decedent  and  Smith  then  went  to  the  manhole  at  Thirteenth  street 
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and  Fourth  avenue.  They  unlocked  and  removed  the  cover  of  this 
manhole.  Thej  dificovered  the  smell  of  gas  and  inserted  a  ladder 
and  Smith  descended  for  the  purpose  of  ascertaining  which  way  it 
was  flowing.  As  he  descended  the  ladder  he  was  at  once  overcome, 
and  although  he  recovered  he  was  unable  to  recollect  how  f&r  he 
descended  before  losing  consciousness.  After  the  accident  the 
assistant  foreman  of  the  gas  company  made  a  further  investigation 
to  ascertain  the  source  of  the  leak.  He  discovered  a  strong  odor 
of  gas  at  the  point  of  the  accident  and  had  an  excavation  made  but 
found  no  leak  in  the  pipe.  He  discovered  a  stronger  odor  of  gas  at 
Fourteenth  street  and  Fourth  avenue  and  caused  an  excavation  to  be 
made  there  but  found  no  leak.  He  then  discovered  a  stronger  odor 
of  gas  at  the  manhole  at  the  southwesterly  corner  of  Third  avenue 
and  Fourteenth  street  and  caused  an  excavation  to  be  made  there 
with  the  result  that  the  break  in  the  pipe  was  discovered.  It  appears 
that  there  is  another  manhole  in  Fourteenth  street,  toward  the 
southeasterly  side  of  Third  avenue.  The  plaintiff  gave  evidence 
tending  to  show  that  the  cover  of  this  manhole  was  removed  and  no 
odor  of  gas  was  discovered.  There  was  no  express  evidence  to  show 
that  the  two  manholes  at  the  intersection  of  Third  avenue  and 
Fourteenth  street  were  connected  by  electric  light  conduits,  but, 
if  they  were  not,  it  is  difficult  to  see  the  materiality  of  this 
evidence. 

We  deem  it  unnecessary  to  consider  the  sufficiency  of  the  evidence 
to  justify  the  inference  that  the  gas  which  asphyxiated  the  decedent 
came  from  the  break  in  the  pipe  two  blocks  distant,  or  to  decide 
whether  the  city  would  be  liable  for  the  negligence  of  the  depart- 
ment of  water  supply  in  failing  to  properly  support  the  gas  main,  or 
whether  there  was  contributory  negligence  on  the  part  of  Smith 
which  constituted  an  intervening  cause  of  the  decedent's  death  not- 
withstanding the  fact  that  he  himself  could  not  be  chargeable  with 
contributory  negligence  as  matter  of  law  in  attempting  to  rescue  a 
fellow-being  in  imminent  peril,  or  whether  such  intervening  cause 
would  absolve  the  defendant  from  liability.  Assuming,  without 
deciding,  that  the  city  is  chargeable  with  negligence  on  account  of 
the  manner  in  which  the  trench  was  refilled,  and  that  such  negli- 
gence resulted  in  the  breaking  of  the  gas  main,  and  that  the  gas 
which  caused  the  death  of  the  decedent  came  from  such  break,  yet 
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we  are  of  opinion  that  the  accident  was  one  which,  in  the  exercise 
of  reasonable  care,  could  not  have  been  foreseen,  and  that  the  negli-- 
gence  on  the  part  of  the  city,  if  any,  was  not  the  proximate  cause 
thereof.  If  the  city  be  responsible  for  the  failure  of  the  water 
department  to  properly  support  the  gas  main,  it  may  be  that  it 
should  have  foreseen  that  the  gas  pipe  might  break  and  thus  cause  a 
leak  of  gas.  If  the  gas  pipe  were  to  break  from  such  cause  it  would 
ordinarily  break  at  the  outer  wall  of  the  manhole,  or  outside'  that 
point.  In  order  to  charge  the  city  with  responsibility  it  must  be 
held  that  it  should  have  foreseen  not  only  that  the  break  wonid 
occur,  but  that  it  would  occur  at  such  a  point  that  the  gas  would 
escape  into  the  manhole.  Not  only  this,  but  that  the  gas  would  then 
follow  this  small  electric  light  conduit  from  manhole  to  manhole  for 
blocks,  filling  the  respective  manholes  and  passing  on,  and  then, 
that  some  day,  months  in  the  future,  someone  with  knowledge  of 
the  existence  of  the  gas  there  would  descend  into  the  manhole  and 
become  suffocated  by  the  gas,  so  that  a  companion,  moved  by  the 
instincts  of  humanity,  would  rush  to  his  rescue  and  lose  his  life. 
This  would  be  charging  the  city  with  greater  foresight  than  any 
adjudicated  case  which  has  been  cited,  or  which  we  have  found  has 
imposed  in  holding  a  defendant  liable  for  negligence. 

It  is  well  settled  that  a  person  cannot  be  held  liable  for  negligence 
in  failing  to  guard  against  an  accident  that  could  not  in  the  exercise 
of  ordinary  care  have  been  foreseen.  {D(mgan  v.  Chximplaim, 
Trar^sporiation  Co.^  66  N.  Y.  1 ;  Hvhhell  v.  City  of  Yonkers^  104 
id.  434;  Cleveland  v.  N.  J,  Steamhoat  Co.^  125  id.  299;  Ayers  v. 
Rochester  By.  Co.^  156  id.  104 ;  LaffAn  v.  Buffalo  cfe  Southwestern, 
B.  B.  Co.,  106  id.  136  ;  McOrell  v.  Buffalo  Office  Building  Co.^ 
153  id.  265 ;  Nelson  v.  Lehigh  Valley  B.  B.  Co.,  25  App.  Div. 
535.) 

It  is  equally  well  settled  that  even  though  a  person  is  guilty  of 
negligence  he  is  not  responsible  for  consequences  of  his  negligent 
act  or  omission,  which  could  not,  in  the  exercise  of  reasonable  care, 
have  been  foreseen  upon  the  theory  that  in  such  case  the  negligence 
is  not  the  proximate  cause.  In  Hoffman  v.  King  (160  N.  Y.  618, 
627)  proximate  cause  is  defined  as  follows :  ''  The  damage  must  be 
the  proximate  result  of  the  negligent  act.  It  must  be  such  as  the 
App.  Dnr.— Vol.  LXXXIX.        7 
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ordinary  mind  would  reasonably  expect  as  a  probable  result  of  the 
act,  otherwise  no  liability  exists/*  (See,  also,  ScAoepJlm  v.  Coffey^ 
162  N.  Y.  12, 18,  and  LaioUaw  v.  Sage,  158  id.  73.)  The  accident 
did  not  result  directly  from  such  failure.  There  were  intervening 
causes  and  there  was  a  long  period  of  intervening  time.  If  the  gas 
escaped  into  the  public  highway  and  by  explosion  or  otherwise 
injured  someone  there,  or  if  the  gas  escaped  directly  into  the 
adjacent  premises  and  a  person  was  injured  thereby,  perhaps  the 
failure  to  properly  support  the  pipe  might  be  said  to  be  the  proxi- 
mate cause ;  but  here,  if  the  gas  came  from  this  break,  after  escaping 
it  found  its  way  into  this  manhole  over  which  the  city  had  no  con- 
trol and  then  it  followed  these  electric  light  conduits,  over  which 
the  city  had  no  control,  from  manhole  to  manhole.  It  did  not 
injure  the  manholes  or  the  conduits  nor  did  it  explode,  but 
the  decedent  uncovered  the  manhole  one  avenue  block  and  one 
street  block  distant,  and  with  knowledge  on  his  part  and  on 
the  part  of  Smith  of  the  existence  of  gas.  Smith  descended  and 
was  overcome  and  the  decedent  lost  his  life  in  an  attempt  to  rescue 
him. 

We  are  of  opinion  that  the  decisions  in  the  cases  of  fires  negli- 
gently caused  are  applicable  here.  In  those  cases  it  is  well  settled 
that  a  person  who  negligently  starts  a  fire  on  another's  land  or  build- 
ing is  only  responsible  for  the  damages  caused  on  those  premises 
and  even  though  the  condition  of  the  wind,  weather  and  adjacent 
premises  is  such  that  the  fire  will  spread  upon  adjacent  premises,  the 
damage  caused  thereon  is  not  the  proximate  result  of  the  original 
negligent  act.  In  Hoffman  v.  King  {supra)  Judge  Haight,  writing 
for  the  court,  in  reaffirming  this  rule,  says :  "  No  man  is  able  to 
answer  for  all  the  remote  consequences  of  his  acts,  and  those  for 
whom  he  is  responsible.  Hence,  the  wisdom  of  the  rule  of  proxi- 
mate cause,  which,  as  defined  by  Webster,  is  that  which  immediately 
precedes  and  produces  the  effect.  The  fire  set  by  the  defendant  did 
not  immediately  precede  the  fire  upon  the  plaintiff's  land ;  other 
lands  intervened  covered  with  inflammable  material  over  which  the 
defendant  had  no  control,  and  without  which  the  fire  could  not 
have  extended  upon  plaintiff's  premises.  The  drought,  atmosphere 
and  wind  were  the  principal  agents  assisting  the  fire  in  its  work  of 
destruction  and  were  the  intervenmg  causes  of  the  damage.    It  is 
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unfortunate  for  the  plaintiff,  bnt  we  think  her  damage  was  the 
remote  and  not  the  proximate  result  of  the  defendant's  fire." 

It  follows,  therefore,  that  the  judgment  should  be  affirmed,  with 
costs. 

Yan  Bbitnt,  p.  J.,  Pattebson,  Ing&aham  and  Hatou,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Chasles  L.  Cahhann  and  Charles  L.  Cammakn,  Jb.,  Respond- 
ents, V.  Fbbbman  F.  Huntington,  Appellant. 

Sale  by  a  broker  qf  stock  pledged  to  secure  a  eustomefr's  account — good  faith  and  a 
competent  purchaser  must  be  shown — when  a  question  is  presented  for  a  jury. 

Id  an  action  brought  by  a  firm  of  stockbrokers  against  a  client  to  recover  a 
balance  of  account,  alleged  to  be  due  the  brokers  after  crediting  the  client  with 
the  proceeds  of  a  sale  of  his  stock,  it  is  incumbent  upon  the  brokers  to  prove 
that  the  sale  was  made  in  good  faith  and  to  a  person  authorized  to  purchase. 

What  evidence  given  in  such  an  action  is  sufficient  to  require  the  submission  to 
the  jury  of  the  question  whether  the  sale  was  made  to  a  person  acting  in  the 
interest  of  the  stockbrokers,  considered. 

Appeal  by  the  defendant,  Freeman  F.  Huntington,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  24th  day  of 
March,  1903,'  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  25th  day  of  March,  1903,  deny- 
ing the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Jolm  Ji.  Dos  PassoSy  for  the  appellant. 

JSuffene  FrayeT^  for  the  respondents. 

Laughlin,  J. : 

The  plaintiffs  are  stockbrokers  and  they  bring  this  action  to  recover 
the  balance  of  an  account  alleged  to  be  due  and  owing  from  the 
defendant  for  moneys  advanced  and  loaned  to  him.  Prior  to  the 
8th  day  of  November,  1899,  Theodore  W.  Myers  &  Sons  were  the 
defendant's  brokers.    He   owed  them  a  balance  of  account  of 
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$45,252.30,  as  security  for  which  he  had  pledged  to  them  certain 
stocks.  The  plaintiffs,  at  the  request  of  the  defendant,  paid  this 
indebtedness  and  obtained  and  held  the  redeemed  stock  as  security 
for  the  amount  thus  advanced.  The  plaintiffs  subsequently  also 
advanced  $100  to  the  defendant.  They  sold  part  of  his  stock  on  a 
"stop  order"  on  the  11th  and  12th  days  of  December,  1899,  and 
gave  him  notice  of  the  sales,  crediting  him  with  the  proceeds.  He 
denied  their  authority  to  make  the  sales  and  they  immediately 
repurchased  the  stock  for  him  and  notified  him  thereof.  They  then 
demanded  that  the  defendant  settle  his  account  and  notified  him 
that  if  he  did  not  his  stock  would  be  sold  at  public  auction  on 
December  twentieth  at  a  time  and  place  specified  in  the  notice. 
The  defendant  then  opened  negotiations  with  the  plaintiffs  on  the 
subject  of  giving  them  further  security.  At  his  request  the  sale 
was  adjourned  two  days  and  the  plaintiffs  gave  a  new  notice  in 
writing  that  if  he  did  not  settle  his  account  in  the  meantime  the 
stock  would  be  sold.  The  account  was  not  settled  and  the  stock 
was  sold  at  public  auction  at  the  time  and  place  specified  by  licensed 
auctioneers.  The  defendant  was  credited  with  the  proceeds  of  the 
sale  and  this  action  is  brought  to  recover  the  balance  of  the  account. 

The  answer  put  in  issua  many  of  the  material  allegations  of  the 
complaint  and  set  up  as  a  defense  and  counterclaim  the  wrongful 
sale  and  conversion  of  the  stock.  Upon  the  trial  the  defendant 
gave*  evidence  tending  to  show  that  when  the  notice  of  sale  was 
served  upon  him  he  was  informed  that  it  was  a  mere  matter  of 
form  and  that  he  need  pay  no  attention  to  it.  The  question  was 
controverted,  but  it  presented  an  issue  of  fact  as  to  whether  the 
sale  was  made  in  good  faith,  and  that  question  was  submitted  to  the 
jury.    It  has  been  determined  in  favor  -of  the  plaintiffs. 

The  action  is  brought  upon  the  theory  of  a  valid  sale  of  the  stock 
and,  as  has  been  seen,  to  recover  the  balance  of  the  account  after 
crediting  the  defendant  with  the  proceeds  of  the  sale.  It  was,  there- 
fore, incumbent  upon  the  plaintiffs  to  establish  not  only  that  they 
acted  in  good  faith,  as  the  jury  have  found,  but  that  an  actual  sale 
of  the  stock  to  a  person  authorized  to  purchase  was  effected.  It 
appears  that  some  of  the  stock  was  bid  off  by  one  H.  L.  Anstey,  an 
outside  broker,  who  had  desk  room  with  the  plaintiffs  in  his  own 
name ;  that  the  money  to  pay  for  the  same  was  furnished  by  the 
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plaintifib  who  gave  their  checks  to  the  order  of  the  auctioneers  for 
$2iy062.50,  and  that  the  auctioneer  in  turn  gave  them  a  check  for 
the  proceeds  of  the  sale.  The  defendant  was  represented  in  all  of 
these  transactions  bj  his  brother  Bjron,  who  it  appears  had  full 
authority  to  represent  him,  Byron  testified  that  subsequent  to  the 
sale  he  called  on  the  plaintifiEs,  by  direction  of  the  defendant,  and 
was  cordially  greeted  by  one  of  the  plaintiffs  who  said,  "  We  want 
to  fix  up  this  matter.  Oome  back  in  the  office ; "  that  they  started 
back  together  and  Cammann  said,  "  We  have  paid  lawyers  enough ; 
we  do  not  propose  to  pay  lawyers  any  more ;  this  matter  has  cost 
us  a  thousand  dollars  now  and  we  want  to  fix  it  up;''  that  the 
witness  replied,  "  What  do  you  propose  to  do,  Mr.  Cammann  ? " 
that  Cammann  replied,  "We  propose  to  put  you  back  on  the 
books  as  you  were.  *  *  *  Now,  *  *  *  Mr.  Huntington, 
I  would  like  to  have  your  brother  open  another  account;"  that 
the  witness  replied,  "  Do  you  want  more  ?  Haven't  you  got 
•enough?"  that  Cammann  replied,  "That  is  all  right;  you  under- 
stand these  things.  Open  another  account ;  the  old  account  will 
take  care  of  itself ;  and  if  you  make  anything  on  the  new  account 
you  can  apply  it  to  the  old  account  or  not  as  you  choose.  In  that 
way  you  can  make  money  and  so  can  we.  *  *  *  Make  a  deposit 
of  say  $3,000 ; "  that  the  witness  responded,  "  Mr.  Cammann,  I  could 
not  do  it ;  I  could  not  do  it  at  the  present  time ; "  that  Cammann 
said  that  the  other  stocks  were  all  right ;  that  the  witness  tried  to  get 
him  to  say  that  they  had  the  stock  but  he  said,  "  Your  stocks  are  all 
right.  I  can  tell  you,  you  are  on  the  books  now ; "  that  while  the 
witness  and  Mr.  Cammann  were  conversing  on  this  subject  Mr. 
Burr,  an  employee  of  the  plaintiffs,  came  in  and  Mr.  Cammann, 
addressing  him,  said,  "  Mr.  Burr,  what  do  you  think  of  this  proposi- 
tion !  I  have  proposed  that  we  put  Mr.  Huntington  back  on  the 
books  as  he  was ;  the  market  is  going  up.  It  is  about  the  bottom 
now.  That  account  will  take  care  of  itself.  Now  then  if  they  open 
a  new  account  and  make  a  deposit,  say  of  $3,000  —  "  that  Cammann 
said  that  in  this  way  Mr.  Huntington  could  make  money  and  so  could 
the  plaintiffs ;  that  Mr.  Burr  replied, "  I  think  that  is  a  very  fair  prop- 
osition ; "  that  the  witness  said  that  he  did  not  think  it  possible  for 
his  brother  to  furnish  that  amount  of  money,  whereupon  Cammann 
said,**  Well,    *    *    *    how  is  $1,500,"  to  which  the  witness  replied. 
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*^  I  do  not  think  he  would  be  able  to  do  it  at  the  present  time ; "  that 
Cammann  then  Baid,  "  You  know  we  can  carry  this  stock  and  make 
money.  You  know  how  things  are  in  Wall  street.  We  can  carry  that 
stock  and  make  money  but  I  want  you  in  the  office."  This  testimony 
is  controverted  by  that  of  Burr  who  was  called  as  a  witness  for  the 
plaintiffs.  It  was  not  controverted  by  Cammann,  but  it  appears  that 
he  was  in  Europe.  Burr  also  testified  that  the  wife  of  Anstey  had  an 
account  upon  the  books  of  the  plaintifib ;  that  this  money  was  advanced 
by  them  for  her  benefit,  and  that  subsequently  the  stock  was  trans- 
ferred to  her  account  on  their  books.  Neither  Anstey  nor  his  wife 
was  called  as  a  witness.  This  is  the  only  material  evidence  relating 
to  the  question  as  to  who  was  the  purchaser  of  the  stock  at  the  sale. 
The  defendant  requested  the  court  to  direct  a  verdict  in  his  favor 
upon  the  ground  that  it  appeared  that  the  stock  was  purchased  by 
the  pledgee,  and  that  the  transaction,  therefore,  did  not  constitute  a 
sale.  The  court  properly  denied  this  motion  upon  the  ground  that 
it  was  a  question  of  fact  for  the  jury  as  to  whether  the  plaintiffs' 
did  purchase  the  stock.  The  court,  in  the  main  charge,  merely  sub- 
mitted to  the  jury  the  question  of  the  bona  fides  of  the  sale,  depend- 
ing on  the  conflicting  testimony  as  to  whether  the  defendant  was 
informed  that  he  need  pay  no  attention  to  the  notice  of  sale ;  but  the 
court  did  not  submit  the  question  as  to  whether  the  plaintiffs  pur- 
chased the  stock,  or  instruct  the  jury  on  the  law  applicable  in  that 
event.  Counsel  for  the  defendant,  at  the  close  of  the  charge, 
requested  the  court  to  instruct  the  jury  that  "if  the  plaintiffs, 
through  a  third  person,  purchased  the  stock  which  was  alleged  to 
be  sold  at  public  auction  on  their  own  account,  there  was  no  sale  of 
the  same  which  would  bind  the  defendant,  unless  they  furthermore 
proved  the  defendant  knew  they  bought  in  the  stock  and  did  not, 
within  reasonable  time,  repudiate  the  sale."  This  request  was 
refused  by  the  court  upon  the  ground  that  there  was  not  sufficient 
evidence  to  warrant  its  submission  to  the  jury,  and  counsel  for  the 
defendant  duly  excepted.  We  think  this  exception  presents  rever^ 
sible  error.  It  is  significant  that  the  plaintiffs  furnished  the  money 
to  pay  for  the  stock  at  the  auction  sale,  and  that  neither  Anstey  nor 
his  wife  was  called  as  a  witness  to  show  that  she  was  the  purchaser. 
We  merely  have  the  testimony  of  an  employee  of  the  plaintiffs,  who 
states  that  Anstey  purchased  the  stock  for  his  wife,  and  that  the 
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transaction  was  entered  on  the  books  of  the  plaintiffs  as  a  sale  to 
her.  These  entries  may  be  fictitious;  and  if  the  testimony  of  the 
defendant's  brother  as  to  the  admissions  made  to  him  by  Cammann 
is  trae  it  would  appear  that  they  are  fictitious  and  that  the  plain- 
tiffs had  control  of  this  stock  such  as  they  could  not  well  have  had 
unless  they  were  the  owners.  That  question  should  have  been  sub- 
mitted to  the  jury,  with  instructions  as  requested. 

It  follows,  therefore,  that  the  judgment  and  order  must  be 
reversed  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 
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Isabella    Colkman,    Respondent,  v.   Llewellyn    T.    Botsford, 

Appellant. 

MalieUmB  prosecution — action  by  one  roho  knotoa  that  the  drfendant  hoe  a  claim 
against  him  in  exeesn  of  his  own — proof  of  malice  is  not  sufficient — probable 
cause  where  the  facU  are  undisputed — the  question  is  one  for  the  court — abuse 
of  process. 

A  person  who  institutes  an  action  in  a  Justice's  Court  upon  a  valid  claim,  against 
a  person  whom  he  knows  has  a  valid  claim  against  him  exceeding  the  amount 
of  his  claim,  does  not  thereby  render  himself  liable  to  an  action  for  malicious 
prosecution  even  though  he  was  inspired  by  a  malicious  purpose  in  bringing 
the  action. 

In  an  action  for  malicious  prosecution  both  malice  and  a  want  of  probable  cause 
must  be  shown;  if  the  facts  bearing  upon  the  question  of  probable  cause  are 
undisputed,  the  question  of  probable  cause  is  one  for  the  court  and  not  for 
the  jury. 

A  recovery  had  in  such  a  case  upon  the  theory  of  a  malicious  prosecution  cannot 
be  sustained  upon  appeal,  on  the  ground  that  the  defendant  was  guilty  of  an 
abuse  of  process,  it  having  been  shown  on  the  trial  that  he  had  brought  sev- 
eral actions  upon  his  claim,  but  had  withdrawn  them  before  trial,  where  no 
such  claim  of  abuse  of  process  was  alleged  in  the  complaint  or  was  suggested 
upon  the  trial. 

Appeal  by  the  defendant,  Llewellyn  T.  Botsford,  from  a  judg- 
ment of  tlie  Supreme  Court  in  favor  of  the  plaintiflP,  entered  in  the 
oflSce  of  the  clerk  of  the  county  of  St.  Lawrence  on  the  1st  day  of 
May,  1903,  upon  the  verdict  of  a  jury  for  $300,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  28th  day  of  May,  1903, 
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denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minates. 

This  is  an  action  to  recover  damages  for  a  malicioas  prosecution. 
The  defendant  Botsford  had  a  small  bill  against  the  plaintiff  Cole- 
man, but  he  knew  that  she  had  a  larger  bill  against  him  which  she 
could  set  off  against  it.  He  knew  that  the  balance  was  beyond  all 
doubt  in  her  favor.  Nevertheless,  he  commenced  an  action  against 
her  before  a  justice  of  the  peace  in  the  town  of  Potsdam,  where  he 
resided,  on  the  5th  day  of  March,  1902.  She  resided  in  the  adjoin- 
ing town  of  Canton,  about  nine  miles  from  the  place  where  she  was 
required  to  attend  the  trial.  The  action  was  adjourned  to  March 
twenty-first  by  consent.  Botsford,  by  attorney,  asked  for  a  further 
adjournment,  which  request  Mrs.  Coleman  denied.  He  thereupon 
discontinued  and  at  once  commenced  another  action ;  the  summons 
returnable  March  twenty-eighth.  Mrs.  Coleman  then  appeared,  Bots- 
ford did  not,  and  the  action  was  dismissed.  A  third  summons  was, 
on  the  same  day,  procured  from  the  same  justice  and  served  on  Mrs. 
Coleman.  It  was  returnable  on  Sunday  and,  therefore,  she  did  not 
attend  in  response  thereto.  Mrs.  Coleman  thereupon  sued  Botsford 
in  the  town  of  Canton,  where  she  resided,  and  the  action  was  ulti- 
mately settled  by  the  payment  to  her  by  Botsford  of  fourteen  dol- 
lars and  costs.  She  thereupon  brought  this  action  for  malicious 
prosecution,  charging  that  she  suffered  damage  not  only  to  the 
extent  of  the  expenses  incurred  in  paying  counsel  and  attending  the 
court,  but  that  she  was  also,  by  the  wrong  and  mental  distress  occa- 
sioned by  being  compelled  to  so  attend,  made  ill,  nervous  and  unable 
to  work.  It  appeared  that  she  was  upwards  of  sixty  yeai-s  old,  ner- 
vous and  somewhat  feeble,  and  was  obliged  to  work  out  as  a  domes- 
tic for  her  living.  The  action  was  tried  before  the  court  and  a  jury 
and  a  verdict  rendered  for  the  plaintiff  of  $300.  From  the  judg- 
ment entered  thereon,  and  the  order  denying  a  new  trial  on  the  min- 
utes, this  appeal  is  taken. 

C.  S.  Ferris^  for  the  appellant. 

Lavrrence  Russell^  for  the  respondent. 

Parkbb,  P.  J. : 

When  the  evidence  closed  upon  the  trial  of  this  action,  it  appeared 
that  the  defendant  Botsford,  at  the  time  he  commenced  the  action 
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in  Justice's  Court,  held  against  Mrs.  Coleman  a  valid  claim  of  some 
eleven  dollars  and  twenty-five  cents  for  medical  services  rendered 
her,  and  upon  which  he  had  an  undoubted  right  of  action.  It  also 
appeared  that  at  the  same  time  she  held  agaiijst  Botsford  a  demand 
upon  which  there  was  due  from  him  to  her  some  fourteen  dollars  in 
addition  to  his  said  claim  against  her.  And  upon  such  claim  she 
had  an  undoubted  right  of  action  against  him.  And  beyond  all 
doubt  Botsford  knew  the  precise  situation  of  these  claims.  I  assume 
that  it  so  appeared  because  it  was  practically  conceded  that  subse- 
quently when  the  parties  settled  at  Canton,  such  claim  of  eleven 
dollars  and  twenty-five  cents  was  allowed  to  Botsford,  and  the  four, 
teen  dollars  which  he  then  paid  to  her  was  the  balance  only  remain- 
ing due  on  her  note  after  deducting  the  eleven  dollars  and  twenty- 
five  cents  therefrom. 

Under  such  circumstances,  I  am  of  the  opinion  that  an  action 
brought  by  Botsford  upon  his  said  demand  cannot  be  deemed  to 
have  been  instituted  without  probable  cause,  even  though  he  was 
aware  that  if  he  sued  it  she  could  counterclaim  her  demand  and 
obtain  a  judgment  against  him  for  the  balance.  The  sole  action 
which  he  prosecuted  against  her  was  to  recover  for  that  eleven  dol- 
lars and  twenty-five  cents,  and  concededly  he  had  a  right  to  recover 
it.  There  was  no  doubt  nor  probability  as  to  his  cause  of  action. 
It  was  a  just  and  certain  one,  and  had  the  action  been  continued  to 
a  judgment  it  would  have  been  so  determined  and  awarded  to  him. 
By  prosecuting  that  action  he  makes  no  unjust  claim  against  her. 
It  is  true  that  Mrs.  Coleman  would  setup  her  claim  against  him,  and 
so  judgment  and  execution  would  go  in  her  favor  instead  of  against 
her;  but  still  he  would  by  the  very  judgment  so  rendered  have 
recovered  upon  his  claim,  and  so  the  action  which  he  commenced 
would  result  in  his  favor  to  the  full  extent  of  the  claim  for  which  it 
was  brought. 

It  may  be  that  a  party  i&  inspired  by  a  maUcious  purpose  in  bring- 
ing an  action,  yet  if  he  bring  it  to  recover  upon  a  valid  claim  it  is 
not  deemed  a  malicious  prosecution.  Both  malice  and  a  want  of 
probable  cause  must  unite  to  sustain  such  an  action.  {Besson  v. 
SoutJiardy  10  K  T.  236 ;  Anderson  v.  How,  116  id.  336,  338 ;  19 
Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  677.) 

There  may  be  valid  reasons  why  a  claim  should  be  sued  in  a 
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Justice's  Court,  even  though  one's  opponent  have  a  lawful  demand 
as  a  counterclaim  thereto.  And  a  creditor's  right  to  enforce  such  a 
demand  will  not  be  restricted,  no  matter  how  malicious  may  be  the 
spirit  that  inspires  the  action.  Thus,  in  this  case,  Botsford's  claim 
was  nearly  outlawed.  Mrs.  Coleman's  attorney  claimed  that  it  was 
entirely  so,  and  it  would  be  a  rank  injustice  to  compel  him  to  aban- 
don such  claim  or  else  be  charged  with  malicious  prosecution  for 
suing  it. 

The  facts  of  this  case  being  conceded  to  the  extent  above  stated, 
the  question  of  probable  caitse  became  one  for  the  court  rather  than 
for  the  jury  {Besson  v.  Southard^  mprd),  and  upon  the  motion 
by  the  defendant  for  a  nonsuit  on  the  ground  that  the  plaintiff  had 
"failed  to  show  want  of  probable  cause"  and  that  "the  evidence 
shows  that  this  defendant  did  have  a  good  cause  of  action  "  the  com- 
plaint should  have  been  dismissed. 

Nor  can  this  recovery  be  sustained  upon  the  ground  that  the 
defendant  has  abused  the  process  of  the  court  to  the  plaintiff's 
injury  by  suing  upon  a  valid  claim,  but  persistently  withdrawing 
the  same  before  trial.  No  such  claim  is  set  forth  in  the  complaint 
and  no  such  theory  is  suggested  to  the  jury.  The  jury  were 
instructed  that  in  order  to  render  a  verdict  for  the  plaintiff  they 
must  find  a  want  of  probable  cause  on  the  defendant's  part  to 
bring  the  action,  and  their  attention  was  called  to  the  conceded 
fact  that,  in  any  event,  a  balance  was  due  from  Botsford  to  Mrs. 
Coleman.  They  were  not  instructed  to  determine  whether  she  did 
or  did  not  owe  Botsford  his  bill  of  eleven  dollars  and  twenty-five 
cents  for  medical  services.  Throughout  the  whole  charge  it  is  assumed 
that  in  their  final  settlement  at  Canton  credit  was  given  to  Botsford 
for  such  bill  and  that  the  fourteen  dollars  then  paid  by  him  to  her 
was  in  addition  thereto.  It  is  possibly  true  that  Botsford  and  his 
attorney  did  intend  to  annoy  this  old  lady  by  constant  service  of 
summons  upon  her  until  they  could  force  her  to  settle  as  they 
wished,  and  the  discontinuance  of  the  actions  the  first  and  second 
times  may  have  been  deliberately  brought  about  for  that  purpose ; 
but,  on  the  other  hand,  it  may  have  occurred  for  the  reasons  which 
they  claimed.  It  may  have  been  unavoidable  on  their  part.  No 
such  issue  was  sent  to  the  jury  and  none  such  has  ever  been  passed 
upon  by  them.     The  recovery  has  been  had  solely  upon  the  claim 
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that,  without  reasonable  ground  to  apprehend  a  recovery,  Botsford 
prosecuted  the  action  in  Justice's  Court  against  Mrs.  Coleman  and 
that  he  so  prosecuted  it  maliciously.  On  this  ground  damages  have 
been  awarded  against  him.  But  in  my  judgment  the  evidence  did 
not  warrant  submitting  such  a  question  to  the  jury ;  clearly  it  does 
not  sustain  a  claim  that  such  were  the  facts,  and,  hence,  I  conclude 
that  the  judgment  should  be  reversed. 

This  conclusion  renders  it  unnecessary  to  discuss  the  further  very 
interesting  question  which  the  appellant's  counsel  has  presented  as 
to  whether  such  an  invasion  of  the  plaintifiPs  person  or  property 
has  been  shown  as  is  necessary  to  sustain  this  action  within  the  rule 
laid  down  in  Paul  v.  Fargo  (84  App.  Div.  9). 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


Eugene  D.  Flanigan,  as  Committee  of  the  Property  of  Michael 
A.  Skelly,  an  Incompetent  Person,  Appellant,  v.  John  Skelly 
and  Others,  Respondents,  Impleaded  with  Others. 

Bquity — actum  to  tet  <mde  a  deed  for  fraud  —  a  jury  ia  present  only  to  aid  the 
court  —  the  court  should  make  a  tcritten  decision  —  a  purchaser  from  the  fraud- 
ulent grantee  is  entitled  only  to  the  amount  paid. 

Where  an  action  brought  to  set  aside  a  deed  is  brought  on  for  trial  before  the 
court  and  a  jury,  although  no  issues  of  fact  have  been  framed  for  trial  by  a 
jury,  the  jury  must  be  deemed  to  be  in  attendance  only  for  the  purpose  of 
aiding  the  court  should  it  desire  to  submit  any  question  of  fact  to  them. 

In  such  a  case  the  court  is  not  obliged  to  submit  any  question  of  fact  to  the  jury, 
but  if  any  evidence  is  given  tending  to  establish  the  plaintiflTs  right  to  the 
relief  sought,  or  some  of  it,  the  court  should  embody  its  conclusions  in  a  written 
decision,  and  not  direct  the  clerk  to  enter  a  judgment  dismissing  the  complaint 
without  making  a  written  deciUon. 

A  person  who  on  a  mortgage  foreclosure  sale  purchases  the  mortgaged  premises 
for  an  inadequate  consideration  is  only  entitled,  when  the  conveyance  to  the 
mortgagor  is  subsequently  set  aside  for  fraud,  to  be  protected  to  the  extent  of 
the  money  which  she  paid  for  the  premises,  even  though  she  purchased  without 
knowledge  of  the  fraud. 
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Appeal  by  the  plaintiflE,  Eugene  D.  Flanigan,  as  committee  of  the 
property  of  Michael  A.  Skelly,  an  incompetent  person,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants  John 
Skelly  and  others,  entered  in  the  office  of  the  clerk  of  the  county  of 
Albany  on  the  30th  day  of  January,  1903,  upon  the  dismissal  of 
the  complaint  by  direction  of  the  court  after  a  trial  at  the  Albany 
Trial  Term. 

The  action  is  brought  to  rescind  and  set  aside  a  conveyance 
executed  by  Michael  A.  Skelly  to  his  brother  John  J.  Skelly  on 
April  15,  1893,  of  certain  premises  in  the  city  of  Albany,  and  also 
certain  subsequent  conveyances  of  such  premises  and  a  portion 
thereof,  and  of  a  certain  mortgage  for  $2,000  now  existing  thereon. 
On  July  15,  1894,  Michael  was  committed  to  an  insane  asylum  as 
hopelessly  insane,  and  has  ever  since  remained  therein. 

The  grantee,  John  J.  Skelly,  held  the  deed  without  recording  it 
until  July  25,  1899.  He  then  caused  it  to  be  put  on  record,  and  the 
conveyances  and  mortgages  thereof  were  made  subsequently  thereto. 

Prior  to  July/25,  1899,  John  J.  Skelly  seems  to  have  collected 
rents  from  the  premises  and  stated  that  he  did  so  for  his  insane 
brother,  but  about  that  date  he  put  a  mortgage  upon  them  to  one 
Dollard  to  secure  the  payment  of  $2,315,  payable  on  demand.  On 
September  2, 1899,  proceedings  to  foreclose  that  mortgage  were 
commenced,  and  on  November  24, 1899,  they  were  sold  under  judg- 
ment of  foreclosure  and  sale  to  Annie  Skelly,  the  wife  of  John  J. 
Skelly,  for  $2,375.  On  the  same  day  she  executed  a  mortgage  to 
one  Mary  Bedmond  for  $2,000  upon  the  same  premises,  which 
mortgage  is  still  outstanding.  On  December  20,  1899,  she  also 
conveyed  a  portion  of  the  premises  to  the  defendant  Mary 
Mclnemy.  The  grantee,  John  J.  Skelly,  was  made  a  party  defend- 
ant in  this  action.  He  made  default  in  pleading  and  has  since  died. 
Certain  other  of  the  defendants,  who  are  mere  tenants  of  the  prem- 
ises, have  also  made  default,  and  the  only  parties  answering  are  the 
said  Annie  Skelly,  Mary  Bedmond  and  Mary  Mclnerny.  The 
action  was  tried  at  a  Trial  Term  before  a  justice  of  this  court  and  a 
jury.  After  the  plaintiff  had  closed  his  evidence  the  court,  on 
motion  of  the  defendants,  dismissed  the  complaint  against  all  the 
defendants  with,  costs,  and  from  the  judgment  entered  thereon  this 
appeal  is  taken. 
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Eugene  D.  Flam,igom  and  Mark  Gohn^  for  the  appellant. 

Charles  Irwng  Oli/oer  and  Harold  D,  Alexander^  for  the 
respondents  Annie  Skelly  and  Mary  Mclnerny. 

WiUiam  V.  B.  Erving^  for  the  respondent  John  Coinmerford, 
as  executor  of  Mary  Redmond,  deceased. 

Pabkeb,  p.  J. : 

Two  gronnds  are  stated  in  the  complaint  as  reasons  for  rescinding 
the  conveyance  from  Michael  A.  Skelly  to  his  brother  John — one, 
that  Michael  was  insane  at  the  time ;  the  other,  that,  if  not  then 
sniiiciently  insane  to  avoid  his  act,  he  was,  owing  to  his  drunken 
and  imbecile  condition,  cheated  and  defrauded  into  executing  and 
acknowledging  a  conveyance  without  any  consideration  for  the 
property. 

It  is  to  be  noticed  that  the  action  is  one  in  equity,  and  that  no 
issues  of  fact  have  ever  been  framed  to  be  submitted  to  a  jury. 
Although  a  jury  seems  to  have  been  called  and  sworn  on  the  trial, 
nevertheless,  it  was  triable  only  before  the  court,  and  the  jury  must 
be  deemed  to  have  been  in  attendance  only  for  the  purpose  of  aid- 
ing the  court  should  it  desire  to  submit  any  question  of  fact  to 
them.  Correct  practice,  therefore,  required  that  whatever  judg- 
ment was  rendered  must  be  entered  on  the  decision  of  the  court 
and  not  on  any  verdict  of  the  jury.  The  court  has  signed  no  deci- 
sion whatever.  After  hearing  the  plaintiffs  evidence  it  directed 
that  his  complaint  be  dismissed,  and  the  clerk  thereupon  entered 
judgment  to  that  effect  against  all  the  defendants. 

It  was  no  error  for  the  court  to  refuse  to  send  any  question  to  the 
jury,  although  the  plaintiffs  counsel  urged  it  to  do  so,  but,  unless 
it  was  a  case  in  which  there  was  no  evidence  whatever  tending  to 
establish  a  right  to  the  relief,  or  to  some  part  thereof,  which  the 
plaintiff  asked  for,  the  court  should  have  passed  upon  such  ques- 
tions of  fact  and  embodied  its  conclusion  in  a  written  decision.  The 
judgment,  therefore,  is  no  more  than  one  of  nonsuit  against  all  the 
defendants,  and  the  question  is  whether  such  an  one  should  have 
been  entered. 

I  am  of  the  opinion  that  the  evidence  fails  to  establish  that  on 
April  15,  1893,  Michael  A.  Skelly  was  so  far  insane  that  his  mental 
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condition  was  sufficient  to  avoid  his  acts.  So  far  as  that  question 
alone  is  concerned  he  should  have  been  nonsuited.  But  as  to  the 
question  whether  he  was  not  defrauded  out  of  his  property  by  his 
brother  John,  I  am  of  the  opinion  that  the  evidence  presented  a 
question  of  fact  which  it  was  incumbent  for  the  court  to  pass  upon. 
There  are  many  facts  shown  indicating  that  the  conveyance  from 
Michael  to  John  was  not  an  honest  transaction  ;  notably,  the  osten- 
sible consideration  was  but  $1,500,  while  the  testimony  shows  the  prop- 
erty to  have  been  worth  upwards  of  $6,000;  moreover,  John,  until 
after  Michael  was  taken  to  the  asylum  and  the  uncle  was  dead,  did  not 
make  any  claim  to,  nor  attempt  to  use,  the  property  at  all,  and  even 
after  that  did  not  record  such  deed  until  about  six  years  after  it  was 
given,  and  as  late  as  1896  or  1897  stated  that  he  was  collecting  for 
Michael  and  that  it  was  all  his.  Also  the  very  great  doubt  under 
the  evidence  as  to  whether  John  had  any  money  whatever  with 
which  to  pay  Michael  anything  for  the  property,  and  the  concededly 
drunken  and  imbecile  condition  in  which  Michael  was  almost  con- 
stantly at  the  time  he  is  said  to  have  given  the  deed,  and  the  ease 
with  which  he  could  have  been  induced  to  subscribe  and  acknowl- 
edge the  same  under  a  false  pretense.  It  is  not  necessary  to  detail 
all  the  various  circumstances  that  suggest  a  fraudulent  procurement 
of  that  conveyance  by  John.  It  seems  to  me  that  there  was  clearly 
enough  to  require  a  trial  court  to  weigh  the  evidence  and  pass  upon 
the  merits  of  the  question  so  presented,  and  particularly  as  John 
himself,  by  not  answering,  admitted  that  as  to  himself  the  charges  so 
made  were  true. 

But  the  question  remains :  Has  reversible  error  been  committed 
by  not  so  doing? 

If  the  plaintiff  had  been  entitled  to  have  the  jury  decide  that  ques- 
tion, clearly  it  would  have  been  error  to  take  it  from  them.  But, 
as  above  shown,  the  trial  justice  was  the  one  to  determine  that  ques- 
tion, and  evidently  by  deciding  that  there  was  not  evidence  enough 
to  prevent  a  nonsuit  he  has  determined  that  there  was  not  enough 
evidence  to  sustain  a  finding  of  fraud  against  3  ohn^  provided  he  has 
taken  theU  question  at  aU  under  consideration.  But  he  may  have 
argued  that,  even  though  Michael  was  defrauded  out  of  the  land, 
yet  inasmuch  as  Annie  Skelly  was  a  bona  fide  purchaser  for  value, 
she  had  acquired  a  good  title  by  the  foreclosure  sale,  and  that  hence 
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it  was  too  late  for  Michael,  or  his  representative,  to  claim  anything 
throngh  a  rescission  of  his  contract  of  conveyance. 

I  am  of  the  opinion,  however,  that  such  reasoning  is  not  entirely 
correct.  As  the  case  stands  before  us,  we  should  assume,  I  think, 
that  the  property  is  worth  $6,300,  or  thereabouts.  John  has  never 
conveyed  the  property  to  any  one.  He  mortgaged  it  to  DoUard  for 
$2,315.  The  defendant  Annie  Skelly  acquired  Dollard's  interest 
and  also  John's  equity  of  redemption  upon  foreclosure  of  such 
mortgage,  but  paid  only  $2,375  for  both  ;  that  is,  she  paid  nothing 
for  his  equity  of  redemption.  In  order  to  pay  that  $2,375  she  bor- 
rowed on  the  Eedmond  mortgage,  which  is  still  outstanding,  $2,000. 
So  that  the  whole  interest  which  Mrs.  Redmond  and  Annie  Skelly 
have  put  into  the  property  is  but  $2,375  cash,  and  the  rest  of  Annie 
Skelly's  interest  therein  is  the  equity  of  redemption  which  she 
acquired  for  nothing.  Thus  it  appears  that  property  to  the  amount 
of  $6,300,  incumbered  by  a  mortgage  to  Mrs.  Kedmoud  for  $2,000, 
has  been  acquired  by  Annie  Skelly,  who  now  holds  the  title  to  the 
same,  for  the  sum  of  $375.  In  an  action  to  rescind  a  conveyance 
procured  by  the  fraud  of  John  Skelly  does  his  wife  Annie  thus  stand 
in  such  a  situation  that  she  has  a  superior  equity  to  the  defrauded 
grantor,  even  though  it  be  conceded  that  she  had  no  knowledge  of 
the  fraudulent  character  of  the  conveyance  to  John  ?  I  am  of  the 
opinion  that  in  such  a  case,  when  the  price  which  she  paid  is  so 
inconsiderable  compared  with  the  amount  which  she  acquired,  the 
amount  which  she  put  into  the  property  is  the  extent  of  tlie  equity 
which  should  be  protected  to  her.  Of  course,  the  lien  of  Mrs.  Red- 
mond's mortgage  is  also  a  superior  equity  which  should  be  protected. 
As  to  Mary  Mclnerny's  interest,  it  seems  that  she  acquired  it  from 
Annie  Skelly  for  one  dollar,  and,  therefore,  does  not  now  appear  to 
be  a  honafid^  holder  for  value. 

There  seems  to  be  no  reason,  therefore,  for  denying  to  this  plain* 
tiff,  as  equitable  relief,  provided  the  court  becomes  satisfied  that 
Michael  Skelly  was  defrauded  out  of  his  property,  a  rescission  of  the 
contract  and  a  reconveyance  of  the  property,  subject  to  the  lien  of 
the  Redmond  mortgage  and  to  such  pecuniary  interest  therein  as  it 
shall  appear  Annie  Skelly  has  paid  or  advanced  upon  the  same. 

In  this  view  of  the  case  it  becomes  important  to  determine 
whether  the  fraud  claimed  in  the  complaint  to  have  been  perpe- 
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trated  by  John  was  actaally  committed.  There  is  nothing  in  this 
record  by  which  we  can  determine  that  the  court  has  passed  npon 
that  question.  From  the  evidence  before  us  I  am  of  the  opinion 
that,  if  it  liad  so  found,  the  equities  of  the  parties  should  be  adjusted 
as  above  suggested,  and,  therefore,  the  judgment  herein  must  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event. 

All  concurred. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


Gborgiana  p.  De  Wandblaer,  Plaintiff,  v.  Dblmab  J.  De  Wan- 
DELAEK  and  GuDDBN  A.  Db  Wandblaer,  Respondents,  Impleaded 
with  Lewis  F.  Eoeler,  Appellant,  and  Others,  Defendants. 

Jhirehase  of  a  judgment  for  len  than  its  face  —  agreement  with  the  debtor  to  enforee 
itardy  to  the  extent  of  the  sum  paid — a  gubsequent  mortgagee  of  the  debtor  may 
enforee  aueh  agreement. 

A  person  who  purchases  judgments  for  less  than  their  face  value,  under  an  agree- 
ment with  the  judgment  debtor  that  the  latter  shall  be  required  to  pay  only  the 
purchase  price  of  such  judgments,  is  not  entitled  to  enforce  such  judgments 
for  the  face  value  thereof,  or  for  more  than  the  price  paid  therefor  by  him,  as 
against  the  holder  of  a  mortgage  given  by  such  judgment  debtor  on  real  prop- 
erty inherited  by  him  subsequent  to  the  recovery  of  such  judgments. 

Appeal  by  the  defendant,  Lewis  F.  Eckler,  from  an  order  of  the 
Supreme  Court,  made  at  Fnlton  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Montgomery  on  the  23d  day  of 
June,  1903,  directing  the  distribution  of  the  share  of  the  defendant 
Glidden  A.  De  Wandelaer  arising  from  the  sale  of  real  estate  in  a 
partition  action. 

This  action  was  brought  to  partition  the  real  estate  of  James  S. 
De  Wandelaer,  who  died  December  7,  1901.  Glidden  De  Wande- 
laer, as  one  of  his  heirs,  was  entitled  to  a  one-twelfth  interest  in  that 
real  estate,  which  is  the  sum  over  which  contest  is  here  made.  The 
contestants  are  Delmar  De  Wandelaer,  a  brother  of  Glidden 
De  Wandelaer,  who  claims  under  a  mortgage  executed  March  15, 
1902,  upon  the  undivided  interest  of  Glidden  De  Wandelaer  in  this 
App.  Dnr.— Vol.  LXXXIX.        8 
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land.  The  other  claimant  is  Lewis  F.  Eckler,  who  claims  under  two 
judgments,  which  were  recovered  in  February,  1897,  against  Glidden 
De  Wandelaer,  and  were  thereafter  purchased  by  the  said  Eckler. 
The  court  at  Special  Term  held  that  Eckler  was  entitled  to  priority  to 
the  amonnt  which  he  had  paid  for  the  said  judgments  only,  and  not 
to  the  fall  amount  of  the  judgments.  From  the  order  entered  upon 
this  determination  Eckler  has  here  appealed. 

Edward  R.  HaU,  for  the  appellant. 

Joseph  Z.  Moore^  for  the  respondents. 

Smith,  J. : 

Ordinarily  these  judgments  would  attach  as  a  prior  lien  immedi- 
ately upon  the  death  of  James  De  Wandelaer,  from  whom  Glidden 
De  Wandelaer  received  the  property  by  inheritance.  Delmar  De 
Wandelaer  took  his  mortgage  with  notice  of  the  lien  of  these  judg- 
ments as  shown  to  him  by  the  record.  The  sole  question  is  whether 
Lewis  F.  Eckler  purchased  these  judgments  under  such  circum- 
stances as  to  forfeit  his  right  to  make  claim  for  the  full  amount 
thereof. 

Upon  the  8th  day  of  January,  1897,  just  prior  to  the  recovery  of 
these  judgments,  Glidden  Do  Wandelaer  had  made  a  general  assign- 
ment for  the  benefit  of  creditors  to  Lewis  F.  Eckler,  who  was  his 
father-in-law.  By  an  arrangement  between  Eckler  and  Glidden  D© 
Wandelaer,  Eckler  was  to  purchase  these  judgments  and  hold  them 
so  that  they  would  not  be  used  to  prevent  Glidden  De  Wandelaer 
from  afterwards  engaging  in  business.  They  were  purchased  under 
the  agreement  and  understanding,  as  sworn  to  both  by  Eckler  and 
by  Glidden  De  Wandelaer,  that  the  price  paid  therefor  should  after- 
wards be  repaid  by  Glidden  De  Wandelaer  to  Eckler.  Not  only  is 
this  sworn  to  by  both  parties  to  the  transaction,  but  an  account  waa 
afterwards  rendered  by  Eckler  to  Glidden  De  Wandelaer,  in  which 
these  judgments  were  put  down  at  the  price  at  which  they  were 
purchased.  This  fact  is  only  important  as  confirmatory  of  the 
agreement  with  Glidden  De  Wandelaer  under  which  Eckler  pur- 
chased the  judgments.  The  trust  under  the  general  assignment  was 
executed  by  Eckler,  who  accounted,  and  a  decree  was  entered 
settling  the  accounts.  Under  that  decree  Eckler,  with  the  other 
creditors,  received  about  twenty  per  cent  of  their  claims.    He  had 
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paid,  however,  forty  or  fifty  per  cent  for  these  judgments.  What 
he  had  paid  therefor,  less  the  sum  which  had  been  received  from 
the  assigned  estate,  was  the  amount  for  which  Eckler  in  his  account 
with  Glidden  De  Wandelaer  had  made  claim,  and  the  amount  which 
the  court  allowed  to  him  as  upon  a  lien  prior  to  the  lien  of  the  mort- 
gage of  Deimar  De  Wandelaer.  At  the  Special  Term,  however, 
upon  the  distribution  of  this  fund,  Eckler  made  claim  to  the  full 
amount  of  the  judgments  irrespective  of  what  he  had  paid  therefor. 
The  disallowance  of  this  claim  is  the  cause  of  Eckler's  complaint 
upon  this  appeal. 

We  think  the  Special  Term  was  clearly  right  in  disallowing  the 
daim  of  Eckler  beyond  the  amount  which  he  had  paid  for  the  judg- 
ments. Eckler  was  the  father-in-law  of  Glidden  De  Wandelaer,  who 
was  living  at  the  time  with  him.  His  promise,  to  take  up  the  judg- 
ments and  allow  Glidden  De  Wandelaer  thereafter  to  pay  him  there- 
for the  amount  which  he  had  paid,  was  in  effect  a  loan  of  the  money 
to  Glidden  De  Wandelaer,  to  be  repaid  to  him  when  opportunity 
offered.  While  the  judgments  might  be  held  as  security  for  this 
loan,  after  this  purchase  they  were  security  for  no  more  than  Eckler 
had  paid  therefor.  Deimar  De  Wandelaer  can  claim  all  the  rights 
which  could  be  claimed  by  Glidden  De  Wandelaer,  and  was  entitled 
to  the  lien  of  his  mortgage  after  Eckler  had  been  fully  paid  for  the 
moneys  which  he  had  advanced  for  the  payment  of  these  liens. 
The  order  appealed  from  has  thus  provided,  and  should  be  affirmed. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Naomi  Bbioos,  Kespondent,  v.  Daniel  I.  Devoe,  as  Executor,  etc., 
of  Nancy  Smith,  Deceased,  Appellant. 

Action  by  a  married  tooman  for  servicea  rendered  to  a  boarder  —  they  belong  to  her 
htuband  —  if  the  hueband  so  agree  the  eum  thus  earned  belongs  to  the  wife. 

Where  a  husband  as  tho  head  of  the  household  takes  boarders  into  his  house  and 
his  wife  takes  charge  of  the  bouse,  and  thus  aids  the  husband  in  carrying  on 
the  business  so  maintained  in  the  house,  her  services  and  earnings  belong  to 
the  husband. 
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Where,  however,  a  wife  renders  services  and  furnishes  meals  to  a  stranger  within 
the  household  under  an  agreement  made  between  herself  and  her  husband  that, 
in  case  she  renders  such  services  and  furnishes  such  meals,  she  alone  shall 
receive  the  recompense  therefor  and  that  it  shall  become  her  separate  property, 
the  common- law  rights  of  the  husband  to  his  wife's  services  are  abrogated  and 
she  may  enforce  the  claim  in  her  own  name  and  right. 

Appeal  by  the  defendant,  Daniel  I.  Devoe,  as  executor,  etc.,  of 
Nancy  Smith,  deceased,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  olBice  of  the  clerk  of  the  county 
of  Montgomery  on  the  29th  day  of  April,  1903,  upon  the  report  of 
a  referee. 

Henry  V.  Borat  and  D,  C.  ShulU^  for  the  appellant. 

N,  J,  HerriclCy  for  the  respondent. 

Chase,  J. : 

This  action  is  brought  by  a  married  woman  for  the  rent  of  a  room 
occupied  by  the  defendant's  testatrix  in  her  lifetime,  and  for  board, 
care  and  attention  given  to  the  said  testatrix  while  she  so  occupied 
said  room.  The  principal  contention  in  this  court  is  as  to  whether 
the  alleged  cause  of  action  is  the  property  of  the  plaintiff  or  of  her 
husband.  The  plaintiff  was  married  in  1884.  The  testatrix  was  a 
maiden,  possessed  of  some  property,  and  an  aunt  of  the  plaintiff. 
The  year  following  the  plaintiff's  marriage  her  husband  obtained 
from  his  father  the  title  to  a  small  piece  of  land  near  his  father's 
home,  and  on  such  land  a  house  was  built  costing  about  $1,200. 
The  testatrix  voluntarily  paid  towards  the  cost  thereof  the  sum  of 
$1,000.  From  the  time  said  house  was  completed  the  plaintiff  lived 
with  her  hasband  therein.  He  worked  with  his  father  on  the  farm 
of  the  latter  under  an  arrangement  by  which  each  shared  in  the 
proceeds  of  the  farm.  In  1889  plaintiff's  husband  had  a  fall  and 
sustained  injuries  to  his  spine,  which  partially  incapacitated  him 
from  work.  Soon  thereafter  he  became  wholly  incapacitated  for 
work,  and  is,  and  has  for  several  years  been,  helpless.  Dnring  the 
greater  part  of  the  time  mentioned  in  the  complaint  the  proceeds  of 
his  father's  farm  were  in  part  delivered  to  him,  and  used  by  him  and 
the  plaintiff  in  maintaining  the  household.  During  all  such  times 
he  was  wholly  unable  through  any  personal  effort  to  support  his 
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family  or  aid  therein  in  any  way.  The  plaintiff  kept  boarders, 
raised  chickens  and  birds,  and  did  fancy  work,  and  the  proceeds 
thereof  were  also  used  towards  the  support  of  the  hoasehold.  The 
hoose  was  furnished  by  the  plaintiff  and  by  the  testatrix  for  the  use 
of  the  plaintiff.  The  testatrix  in  1894  desired  to  come  to  the  plain- 
tiff's house  to  live  permanently,  and  insisted  upon  the  parlor  in 
said  house  as  her  bedroom.  The  evidence  is  sufficient  to  sustain  a 
finding  that  the  testatrix  came  to  live  with  the  plaintiff  under  an 
agreement  to  pay  the  plaintiff  $200  a  year  for  the  room  occupied  by 
her,  together  with  her  board  and  the  care,  attention  and  services 
consequent  upon  the  occupancy  of  said  room,  and  that  she  agreed 
U>  pay  in  addition  thereto  for  the  clothing  of  the  plaintiff  and  her 
child  so  long  as  she  lived  with  the  plaintiff,  and  that  she  would 
furnish  a  stove  for  the  room  occupied  by  her,  and  the  coal  therefor. 
On  the  26th  day  of  July,  1895,  plaintiff's  husband  conveyed  to  her 
the  said  house  and  lot,  and  she  then  became  and  since  has  been  the 
owner  and  holder  thereof.  The  testatrix  resided  with  the  plaintiff 
from  January  17,  1894,  except  for  a  short  interval  until  her  death, 
which  occurred  on  the  16th  day  of  February,  1901.  The  testatrix 
was  an  old  lady,  and  the  care  of  and  attendance  upon  her  while  in 
said  house  devolved  wholly  upon  the  plaintiff.  On  June  24,  1900, 
the  plaintiff's  husband  was  taken  to  the  house  of  his  father  and  sub- 
stantially all  the  time  since  that  date  the  plaintiff  and  her  husband 
have  lived  separately.  After  the  death  of  the  testatrix  the  plaintiff 
and  her  husband  each  presented  a  claim  against  the  defendant  for 
the  rent  of  said  room,  board,  etc.  The  actions  brought  on  such 
claims  were  referred  to  one  referee,  who  reported  against  the  plain- 
tiff's husband  in  his  action  and  in  favor  of  the  plaintiff  in  her  action. 
Where  a  husband  as  the  head  of  the  household  takes  boarders 
into  his  house  and  his  wife  takes  charge  of  the  house,  and  thus  aids 
the  husband  in  carrying  on  the  business  so  maintained  in  the  house, 
her  services  and  earnings  belong  to  the  husband,  notwithstanding 
the  statutes  of  recent  years  in  regard  to  married  women  and  their 
separate  estates.  (S^e  Laws  of  1896,  chap.  272,  §  20  et  seq.  which 
contain  the  substance  of  said  statutes  in  revised  form.)  The 
right  of  a  married  woman  to  contract  with  her  husband  enables  her, 
however,  to  enter  into  an  agreement  with  him  by  which  she  is  to 
receive  the  compensation  for  her  personal  services  in  the  care  and 
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attention  given  to  persons  within  the  household,  and  she  may  also 
enter  into  an  agreement  with  him  by  which  she  is  to  have  the 
gross  proceeds  of  the  business  so  to  be  conducted  even  in  his 
house,  and  his  agreement  therefor  is  binding  upon  him.  It  is  said 
in  Reynolds  v.  RoUn8(m  (64  N.  Y.  589) :  "  If  the  husband  takes 
boarders  into  his  house  or  converts  his  house  into  a  hospital  for  the 
sick  and  his  wife  takes  charge  of  his  establishment  and  thus  aids 
him  in  carrying  on  his  business,  in  the  absence  of  special  proof,  all 
her  services  and  earnings  belong  to  her  husband.  Ev«n  under  such 
circumstances  the  husband  might  covenant  and  agree  that  his  wife 
should  receive  pay  for  her  services  on  her  own  account ;  but  in 
the  absence  of  some  arrangement  to  that  eflPect  the  inference  of 
law  and  fact  would  be  that  she  was  working  for  her  husband  in 
the  discharge  of  her  marital  duties." 

Where  a  wife  renders  services  and  furnishes  meals  to  a  stranger 
under  an  agreement  made  between  herself  and  her  husband  that  in 
case  she  renders  such  services  and  furnishes  such  meals  she  alone 
shall  receive  the  recompense  therefor  and  that  it  shall  become  her 
separate  property,  the  common-law  rights  of  the  husband  to  his 
wife's  services  are  abrogated  and  she  may  enforce  the  claim  in  her 
own  name  and  right.  {Lashom  v.  Croissant^  88  Hun,  206  ;  Sands 
V.  Sparling^  82  id.  401 ;  Carver  v.   Wagner^  51  App.  Div.  47.) 

The  evidence  relating  to  the  agreement  between  the  plaintiff  and 
her  husband,  together  with  the  surrounding  circumstances,  is  suffi- 
cient to  sustain  a  finding  in  the  plaintiff's  favor.  The  statements  of 
the  plaintiff's  husband  relating  to  the  agreement  were  properly 
received  in  evidence  for  the  purpose  of  establishing  the  special 
agreement  between  him  and  his  wife  necessary  to  entitle  her  to 
recover  against  the  defendant. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 
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In  the  Matter  of  the  CompIaiDt  of  John  Rabbitt  and  Others, 
Respondents,  v,  John  C.  Gaband  and  Timothy  O'Hkabn,  as 
Primary  Inspectors,  and  Others,  Appellants,  Impleaded  with 
John  Fbanby,  as  Cnstodian  of  Primary  Records  of  the  Comity  of 
Albany,  Defendant. 

Primary  election  —  a  fraudulent  itatement  of  a  eanvau  and  the  eertifleate  of  elec- 
tion may,  before  the  person  holding  nush  eertifieate  ha$  taken  poeeeuion  cf  the  office, 
be  est  atide  by  a  justice  of  the  Supreme  Court. 

Where  the  board  of  inspectors  of  a  primary  election  district,  prior  to  making  the 
canvass,  forcibly  eject  from  the  polling  place  the  watchers  appointed  by  the 
candidates  on  one  of  the  opposing  tickets  and  their  sympathizers,  and  file  a 
statement  showing  that  eighty-two  votes  were  cast,  of  which  the  rival  can- 
didates had  received  sixty -one,  when,  in  fact,  only  fifty -eight  votes  in  all  were 
actually  cast,  of  which  the  other  candidates  had  received  at  least  thirty- four,  a 
justice  of  the  Supreme  Court  may,  under  section  11  of  the  Primary  Election 
Law  (Laws  of  1899,  chap.  478),  after  the  custodian  of  primary  records  has 
issued  certificates  of  election  in  accordance  with  the  statement  of  the  result  of 
the  canvass  filed  with  him,  but  before  the  persons  holding  such  certificates  of 
election  have  entered  into  possession  of  their  respective  offices,  set  aside  the 
statement  of  canvass  made  by  the  inspectors,  adjudge  the  true  result  of  the 
primary,  direct  the  Inspectors  forthwith  to  reconvene  and  make  and  file  with 
the  custodian  of  primary  records  a  statement  showing  the  result  of  the  primary 
election  to  be  as  adjudged,  nullify  the  certificates  of  election,  and  direct  the 
issuing  of  certificates  of  election  to  the  candidates  lawfully  entitled  thereto. 

Quare,  whether  this  relief  could  be  awarded  if  the  candidates  holding  the  fraud- 
ulent certificates  of  election  had  actually  entered  into  possession  of  their 
respective  offices. 

Appsax  by  the  defendants,  John  C.  Gkrand  and  another,  as  pri- 
mary inspectors,  and  others,  from  an  order  made  by  a  justice  of  the 
Snpreme  Court,  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Albany  on  the  19th  day  of  October,  1903,  canceling  and  setting 
aside  a  certificate  and  statement  of  primary  inspectors  in  the  third 
election  district  of  the  fourth  ward  in  the  city  of  Cohoes. 

This  is  a  proceeding  commenced  under  section  11  of  the  Primary 
Election  Law,  before  a  justice  of  the  court  to  review  the  action  or 
neglect  of  the  board  of  inspectors  of  primary  elections  in  the  third 
election  district  of  the  fourth  ward  of  the  city  of  Cohoes  at  the 
Democratic  primary  election  held  on  September  16, 1903,  for  the 
election  of  three  members  of  the  Democratic  general  committee  and 
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for  the  nomination  of  ward  officers  and  certain  delegates  to  conven- 
tions. That  ward  is  composed  of  three  election  districts,  the  first 
and  second  of  which  comprise  one  primary  district  and  the  third 
another  primary  district.  At  that  primary  election  two  sets  of 
candidates  were  voted  for  upon  separate  tickets,  upon  one  of 
which  tickets,  called  in  the  record  ticket  "  A,"  the  petitioners 
John  Rabbitt,  Solomon  Dotter  and  John  Coflfey  were  named  for 
general  committemen,  and  upon  the  other  of  said  tickets,  called 
ticket  "  B,"  the  appellants  Edward  O'Hearn,  William  E.  Cain  and 
Charles  Riley  were  named  for  general  committeemen.  The  pri- 
mary in  the  district  comprising  the  first  and  second  election  dis- 
tricts of  the  ward  resulted  in  a  majority  of  eight  for  the  petitioners. 
The  appellants,  who  were  inspectors,  made  a  statement  and  return  that 
eighty-two  ballots  were  cast  at  said  primary  in  the  third  district,  of 
which  the  petitioners,  who  were  candidates  on  ticket  "A,"  received 
twenty-one,  and  the  appellants,  who  were  candidates  on  ticket  "  B," 
sixty-one.  Such  statement  and  return  was  filed  with  the  custodian 
of  primary  records  together  with  the  poll  list,  which  had  checked  as 
voting  at  such  primary  the  names  of  eighty-two  persons.  The 
petitioners  thereupon  filed  a  petition  alleging  that  only  fifty-eight 
ballots  in  all  were  cast  at  said  primary  election  in  said  third  district 
of  tlie  fourth  ward,  of  which  at  least  thirty-four  were  cast  for  them  ; 
that  the  said  statement  and  return  filed  by  said  inspectors  was  untrue 
and  fraudulent  and  made  for  the  purpose  of  defrauding  the  petition- 
ers of  their  just  rights ;  that  before  the  canvass  of  the  votes  was 
commenced  in  said  district  the  inspectors  of  election  therein  forcibly 
ejected  from  the  polling  place  all  the  watchers  designated  by  the 
candidates  on  the  ticket  upon  which  the  petitioners  were  running 
and  all  the  sympathizers  with  said  candidates,  and  that  the  doors 
of  said  polling  place  were  closed  and  fastened  and  the  public  and  all 
persons  excluded  therefrom  during  the  canvass  except  the  said 
inspectors  and  the  watchers  named  by  the  candidates  upon  the  other 
ticket,  and  they  also  allege  that  they  were  duly  elected  at  said 
primary  election  and  entitled  to  receive  from  the  custodian  of 
primary  records  a  certificate  to  that  effect.  Upon  that  peti- 
tion and  the  accompanying  affidavits  in  support  thereof  an  order 
to  show  cause,  why  an  order  should  not  be  made  directing  such 
board  of  primary  inspectors  to  reconvene  and  make,  sign  and 
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file  a  retnrn  of  the  true  vote  cast  at  such  primary  election 
and  for  other  relief,  was  made.  Upon  the  return  of  such  order  the 
appellants  appeared  by  their  attorney  and  objected  to  the  jurisdic- 
tion of  the  justice  upon  the  grounds  that  he  had  no  power  to  compel 
or  direct  said  inspectors  to  make  any  new,  other  or  different  can- 
vass of  the  votes  cast  at  the  primary  election  referred  to  in  the 
moving  papers  under  the  allegations  therein  contained ;  that  the 
justice  had  no  power  to  summarily  proceed  herein  and  make  a  new 
or  different  canvass  of  the  votes  cast  at  said  primary  under  the 
allegations  contained  in  the  moving  papers ;  and  also  that,  under 
the  allegations  contained  in  the  moving  papers,  the  justice  had  no 
power  to  grant  any  relief  herein,  or  to  make  any  order  other  than 
an  order  dismissing  the  proceedings  for  want  of  jurisdiction.  The 
justice  reserved  his  decision  on  these  objections,  and  the  defendants 
thereupon  filed  an  answer  and  an  adjournment  was  taken.  Upon 
the  adjourned  day  the  justice  overruled  the  objections  to  the  juris- 
diction, whereupon  the  defendants'  attorney  took  an  exception  and 
moved  to  dismiss  the  proceedings,  so  far  as  the  candidates  for  com- 
mitteemen were  concerned,  upon  the  ground  that  in  the  moving 
papers  it  appears  that  they  are  public  officers  and  there  is  no  juris- 
diction in  the  justice  to  try  title  to  office.  This  objection  was  also 
overruled,  and  the  defendants  excepted,  whereupon  the  justice 
proceeded  to  take  testimony  in  support  of  the  allegations  of  the 
petition.  It  was  shown  that  some  of  the  names  of  persons  checked 
on  the  poll  list  as  voting  at  such  primary  were  of  persons  who 
had  died  sometime  prior  thereto ;  that  some  were  the  names  of 
persons  who  were  enrolled  thereon  as  Republicans,  and  that  some 
were  persons  who  were  not  enrolled;  it  was  also  shown  that  a 
number  of  persons  whose  names  were  checked  thereon  as  having 
voted  had  not  in  fact  voted  at  all  at  such  primary.  A  further 
adjournment  was  taken  until  October  15,  1903.  The  following 
from  the  record  shows  the  entire  proceedings  on  that  day :  ^^  Mr. 
Delaney :  May  it  please  the  Court :  Since  the  adjournment  of  this 
matter  last  evening  we,  who  have  appeared  for  the  defendants,  the 
inspectors  of  election  and  the  committeemen,  have  examined  further 
the  question  of  the  jurisdiction  of  your  Honor  in  this  proceeding, 
especially  the  jurisdiction  of  your  Honor  as  to  the  granting  of  an 
order  affording  the  relief  or  any  part  of  the  relief  which  the  other 
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side  desireB,  and  we  are  still  more  than  ever  convinced  of  the  cor- 
rectness of  our  position.    We  had  not  expected  that  there  would  be 
any  serious  question  as  to  lack  of    jurisdiction,  and  while  your 
Honor's  ruling  has  to  some  extent  shattered  our  confidence,  never- 
theless there  is  enough  of  our  confidence  left  to  lead  us  to  believe 
that  we  would  be  able  to  demonstrate  if  we  had  sufficient  time  that 
your  Honor  was  without  jurisdiction,  but  your  Honor's  time  is  lim- 
ited and  we  are  not  able  apparently  in  the  limited  time  at  your  com- 
mand to  make  that  full  examination  and  discussion  that  I  think 
might  result  in  convincing  your  Honor  of  the  lack  of  jurisdiction. 
There  is  a  court  to  which  we  can  take  this  matter  after  your  Honor's 
decision  and  with    your  Honor's  permission  we  are  desirous  of 
having  this  question  of  jurisdiction  reviewed.     If  your  Honor  per- 
mits, we  desire  to  withdraw  our  answer  in  this  matter  and  review  the 
question  of  jurisdiction  on  a  direct  appeal  from  the  decision  of  your 
Honor  as  to  your  jurisdiction.     We  desire  to  have  the  answer  with- 
drawn, feeling  that  your  Honor  will  make  such  order  as  you  think 
you  have  the  right  to  make  in  a  proceeding  of  this  character  where- 
upon we  desire  to  review  that  matter  on  the  question  of  jurisdic- 
tion.   The  Court :  You  desire  to  stand  upon  your  preliminary  objec- 
tions before  the  Appellate  Division?    Mr.  Delaney:  Yes.    The 
Court :  Not  questioning  the  merits  ?    Mr.  Delaney  :  Not  question- 
ing the  merits.     The  Court :  The  counsel  for  the  defendants  having 
stated  their  desire  to  stand  upon  the  preliminary  objections  made  to 
the  jurisdiction  of  the  Court  and  bring  that  question  alone  before 
the  Appellate  Division  and  not  questioning  the  merits  of  the  peti- 
tioners' case  they  are  allowed  to  withdraw  their  answer.     You  may- 
raise  and  have  the  right  to  raise  all  of  the  questions  which  were  raised 
by  your  preliminary  objections.    Mr.  Cohn :  We  desire  to  go  on 
and  make  our  proof  such  as  we  think  is  obligatory.    The  Court  : 
No,  I  don't  think  it  is  obligatory  to  make  that  proof  and  I  know  of 
no  reason  why  you  cannot  take  your  order.    Mr.  Wertime :  The 
complainants  oflfer  to  prove  by  witnesses  now  in  court  that  only  58 
ballots  were  cast  at  this  primary  election,  and  also  by  thirty-four  of 
the  persons  voting  at  said  primary  that  they  voted  the  ticket  annexed 
to  the  petition  and  marked  *  A.'    We  also  oflfer  to  prove  by  wit- 
nesses in  attendance  upon  this  Court  each  and  every  allegation  set 
forth  in  the  petition.    The  Court :  All  that  appears  from  the  mov- 
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ing  papers  which  are  undisputed,  there  being  now  no  answer  in  the 
case  to  raise  any  issue,  I  hold  all  that  to  be  proven." 

The  justice  thereupon  made  an  order  setting  aside  the  certificate 
and  statement  of  the  canvass  made  by  the  inspectors,  and  adjudg- 
ing the  true  result  of  said  primary  to  be  as  claimed  by  the  petitioners, 
and  directing  such  inspectors  forthwith  to  reconvene  and  make  and 
sign  a  statement  of  the  result  of  such  primary  as  so  adjudged,  and 
forthwith  file  the  same  with  the  custodian  of  primary  records.  The 
order  further  nullified  the  certificates  of  election  issued  by  such 
custodian  to  the  appellants,  and  directed  him  to  issue  certificates 
instead  to  the  respondents.     From  such  order  this  appeal  is  taken. 

Peter  A.  Delcmej/j  for  the  appellants. 

Walter  H,  Wertime  and  Judson  S.  Lcmdon^  for  the  respondents. 

Chester,  J. : 

The  appellants  having  withdrawn  their  answer  and  having 
expressed  their  intention  not  to  question  the  merits  of  the  petitioners' 
application,  but  to  stand  upon  their  preliminary  objections  to  juris- 
diction, the  only  question  we  need  to  discuss  is  as  to  the  power  of 
the  justice  to  make  the  order  appealed  from. 

Section  11  of  the  Primary  Election  Law  (Laws  of  1899,  chap.  473), 
under  which  this  proceeding  was  commenced,  so  far  as  is  pertinent  to 
this  inquiry,  is  as  follows :  "  Any  action  or  neglect  *  *  *  of  any 
inspector  of  primary  election,  or  of  any  public  oflScer  or  board  with 
regard  to  the  right  of  any  person  to  participate  in  a  primary  election 
*  *  *  or  with  regard  to  any  right  given  to,  or  duty  prescribed 
for  any  elector  *  *  *  oflScer  or  board,  by  this  act,  shall  be  review- 
able by  the  appropriate  remedy  of  mandamus  or  certiorari,  as  the 
case  may  require.  In  addition  thereto,  the  Supreme  Court,  or  any 
justice  thereof  within  the  judicial  district,  or  any  county  judge 
within  his  county,  shall  have  summary  jurisdiction,  upon  complaint 
of  any  citizen,  to  review  such  action  or  neglect  *  *  *  and 
shall  make  such  decision  and  order  as,  under  all  the  facts  and 
circumstances  of  the  case,  justice  may  require." 

The  inspectors  of  the  Democratic  party  in  this  district  compose  a 
board  of  primary  election  inspectors  and  are  public  officers.  Each 
is  required,  before  entering  upon  his  duties,  to  make  and  subscribe 
an  oath  to  faithfully  perform  his  duties  as  such  inspector.    (Id.  §  5.) 
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The  statnte  with  reference  to  the  canvass  of  votes  provides :  "  As 
soon  as  the  polls  at  any  official  primary  election  shall  close,  the 
board  of  primary  inspectors  shall  forthwith  publicly  canvass  and 
ascertain  the  result  thereof,  and  they  shall  not  adjourn  or  postpone 
the  canvass  until  it  shall  be  fully  completed.  *  *  *  The  room 
in  which  such  canvass  is  made  shall  be  clearly  lighted,  and  such  can- 
vass shall  be  made  in  plain  view  of  the  public.  It  shall  not  be 
lawful  for  any  person  or  persons,  during  the  canvass,  to  close, 
or  cause  to  be  closed,  the  main  entrance  to  the  room  in  which 
such  canvass  is  conducted,  in  such  manner  as  to  prevent  ingress 
or  egress  thereby."  (Id.  §  8.)  Section  8  of  the  statute  also  con- 
tains specific  directions  as  to  the  manner  of  canvassing  the  votes 
and  returning  the  result  thereof.  Quotations  from  the  statute  are 
not  essential  to  show  that  it  is  the  duty  of  the  inspectors  to  publicly 
canvass  the  votes  cast  by  duly  enrolled  voters  of  the  party  holding 
the  primary  and  to  faithfully  and  honestly  count,  and  to  return  a 
statement  of  the  result  of,  such  votes,  and  not  as  this  record  plainly 
shows  to  include  in  such  count  and  return  a  large  number  of  ballots 
not  voted  at  all,  but  corruptly  "  stuffed  "  in  the  box  or  added  to  the 
returns  for  the  purpose  of  fraudulently  changing  the  result  and 
baffling  the  will  of  the  majority. 

The  purpose  of  the  inspectors  in  ejecting  the  watchers  and  all 
interested  in  the  success  of  the  opposition  ticket  from  the  polling 
place  is  apparent  and  was  a  clear  violation  of  the  law.  When  this 
was  supplemented,  not  by  a  canvass  and  return  by  the  inspectors  of 
the  votes  cast  alone,  but  of  a  large  number  of  fraudulent  votes  cor- 
ruptly added  to  change  the  result,  a  case  is  presented  where  quick 
and  summary  justice  only  is  adequate  to  provide  a  remedy. 

If  the  acts  of  these  inspectors  complained  of  and  proven  here  do 
not  present  a  case  where  an  "  action  or  neglect "  of  an  inspector  of 
primary  election  or  of  a  public  officer  or  board  with  regard  to  a 
right  given  to  any  elector  and  with  regard  to  a  duty  prescribed  for 
an  officer  or  board  by  the  law,  may  be  summarily  reviewed  by  the 
court  or  a  justice  thereof  and  be  remedied  by  such  an  order  as  justice 
requires,  it  would  be  difficult  to  conceive  an  action  or  neglect,  under 
the  law,  which  Is.  It  was  the  duty  of  the  inspectors  to  make  a  true 
and  honest  statement  of  the  votes  cast,  and  it  was  the  right  of  every 
elector  to  have  that  duty  faithfully  performed. 
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After  the  answer  of  the  appellants  was  withdrawn  and  their 
counsel  made  the  statements  to  the  justice  wliich  he  did  on  with- 
drawing it^  they  stood  before  him  in  the  position  of  practically  con- 
ceding that  all  the  allegations  of  the  petition  were  true  and  of  claim- 
ing that  notwithstanding  the  fraud  upon  the  ballot  box  there  charged 
which  concerned  every  elector  who  voted,  and  the  public  at  large  as 
well  as  the  respondents,  the  justice  was  powerless  to  act  or  to  afford 
any  relief  and  that  the  only  remedy  of  the  respondents  was  by 
applying  for  a  writ  of  quo  warranto  to  try  the  title  to  the  office. 

There  might  be  some  plausibility  in  that  position  if  the  appellants, 
who  now  hold  fraudulent  certificates  of  election  as  committeemen, 
had  in  fact  entered  into  possession  of  the  offices  for  which  they 
were  candidates,  yet  when  the  justice  under  the  summary  power 
given  him  by  the  law,' nullified  the  certificates  before  they  were 
effective  to  give  them  such  possession,  the  contention  of  the  appellants 
in  this  respect  has  nothing  in  it  to  commend  it  to  my  judgment. 

In  saying  this  I  do  not  overlook  the  general  rules  that  election 
returns  are  presumptive  evidence  of  their  contents  and  that  the 
holder  of  a  certificate  of  election  to  an  office  i&  prima  facie  entitled 
to  the  office,  yet  when  such  a  holder  comes  into  court, 'before  he  gets 
possession  of  the  office,  and  practically  admits  his  title  thereto  to  be 
fraudulent,  if  the  court  has  jurisdiction  of  the  subject-matter,  he  at 
least  cannot  complain  if  the  court  so  declares  and  directs  the  certifi- 
cate to  issue  to  the  one  lawfully  entitled  thereto. 

I  think  the  justice  before  whom  this  case  was  heard  had  jurisdic- 
tion under  the  facts  appearing  here  of  the  subject-matter,  and  by 
standing  on  their  objection  to  the  jurisdiction  of  the  justice  the 
appellants  should  not  now  be  heard  on  the  merits. 

The  Legislature  had  the  power  to  provide  a  summary  remedy  to 
review  the  action  or  neglect  of  inspectors  and  boards  under  the 
Primary  Election  Law,  and  the  facts  and  circumstances  appearing 
here  were  such  that  justice  required  the  making  of  the  order 
appealed  from. 

It  should  be  affirmed,  with  costs. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Westikghousb,  Chubch,  Kebr  &  Company,  Appellant,  v.  Reming- 
ton Salt  Company,  Respondent. 

Zeace  to  serve  an  amended  answer — only  disturbed  on  appeal  in  case  cfdear  abuse 
— d^ection  iKat  a  moving  affldanit  mas  made  by  the  attorney  —  noi  first  considered 
on  appeal — knowledge  of  the  facts  by  the  attorney. 

The  granting  of  leave  to  serve  an  amended  answer  rests  in  the  sound  discretion 
of  the  Special  Term,  and,  unless  there  is  a  clear  abuse  of  that  discretion,  the 
Appellate  Division  will  not  disturb  its  exercise. 

Semble,  that  ui)on  an  appeal  from  an  order  the  Appellate  Division  will  not  con- 
sider the  objection  that  the  moving  affidavits  were  made  by  the  attorney  for 
the  moving  party  and  not  by  the  moving  party  himself,  if  such  objection  was 
not  raised  at  the  Special  Term. 

Semble,  that  the  objection  is  unavailing  if  the  affidavit  of  the  attorney  shows 
that  he  has  personal  knowledge  of  the  facts  averred  therein. 

Appeal  by  the  plaintiff,  Westinghouse,  Church,  Kerr  &  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  Tompkins  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Tomp- 
kins on  the  21st  day  of  September,  1903,  granting  the  defendant's 
motion  to  serve  an  amended  answer  in  the  above-entitled  action. 

Edward  T.  Magoffin  and  Arthur  J.  Baldwin^  for  the  appellant. 

David  M.  Deam,^  Jared  T.  N&uymam,  and  J.  H.  Jennings^  for 
the  respondent. 

Chester,  J. : 

It  does  not  appear  that  the  sufficiency  of  tlie  moving  papers  was 
questioned  at  the  Special  Term  on  the  ground  that  the  affidavit  was 
made  by  the  attorney  and  not  by  an  officer  of  the  defendant.  If  it 
had  been  and  the  motion  had  been  denied  on  that  ground  the 
court  would  undoubtedly  have  granted  leave  to  renew  upon  proper 
papers.  More  than  this,  the  affidavit  which  the  attorney  made 
shows  that  he  had  personal  knowledge  on  the  question  of  lacAeSy 
which,  we  think,  was  excused,  and  the  proposed  amended  answer 
was  verified  by  an  officer  of  the  defendant. 
.  We  do  not  think  upon  this  appeal  we  should  consider  the  suf- 
ficiency of  the  counterclaim  contained  in  the  amended  answer,  nor 
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undertake  a  discussion  of  the  merits  of  the  controversy.  These  can 
better  be  disposed  of  on  the  trial  than  npon  the  affidavits  appearing 
in  the  record. 

The  granting  of  the  order  allowing  the  amendment  rested  in  the 
sound  discretion  of  the  court  at  Special  Term,  and  unless  there  was 
a  clear  abuse  of  that  discretion  it  should  be  affirmed.  {Sun  Print' 
ing  <6  Pvilishing  Assn.  v.  Abbey  Salt  Co.^  62  App.  Div.  54,) 
No  such  abuse  appears  here. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Th»  People  of  the  State  of  New  York  ex  rel.  The  New  York 
Central  and  IIudson  River  Railroad  Company,  Relator,  v. 
Nathan  L.  Miller,  as  Comptroller  of  the  State  of  New  York, 
Respondent. 

FraruihiM  tax — arUy  the  rolling  stock  of  a  railroad  eoDduHwiy  and  eontiwuoudy  used 
outside  the  State  €f  New  York  is  to  be  credited  to  the  company  in  making  the 
assessment. 

In  aaoctMring,  pursuant  to  section  182  of  the  Tax  Law  (Laws  of  1896»  chap.  908) 
the  franchise  tax  against  a  railroad  company,  the  latter  is  not  entitled  to  be 
credited  with  the  average  amount  of  its  rolling  stock  employed  during  the 
year  outside  the  State  of  New  York,  but  only  with  such  amount  of  its  rolling 
stock  as  was  exclusively  and  continuously  used  outside  the  State  during  that 
time. 

Cbbtiorari  issned  ont  of  the  Supreme  Court  and  attested  on  the 
13th  day  of  June,  1903,  directed  to  Nathan  L.  Miller,  as  Comp- 
troller of  the  State  of  New  York,  requiring  him  to  certify  and 
return  to  the  oflSce  of  the  clerk  of  the  county  of  Albany  all  and 
singular  his  proceedings  had  in  determining,  upon  a  remittitur  from 
the  Court  of  Appeals  to  him,  that  no  portion  of  the  relator's  rolling 
stock  is  exempt  from  the  annual  franchise  tax  imposed  for  the  year 
ending  October  31, 1900. 
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Ira  A.  Place  and  Thomas  Emery ^  for  the  relator. 

Johrk,  Cunneeii^  Attomey-Oeneral,  and  WUliam  H.  Wood^  for  the 
respondent. 

Houghton,  J. : 

The  original  determination  of  the  Comptroller  imposing  the  fran- 
chise tax,  under  section  182  of  the  Tax  Law  (Laws  of  1896, 
chap.  908),  upon  the  relator  for  the  year  ending  October  31, 1900, 
was  reviewed  by  this  court  and  a  readjustment  ordered.  {People 
exrelN,  Y.  C.  cfe  II.  R.  Ji.  R.  Co.  v.  Knight,  75  App.  Div.  169.) 
On  that  readjustment  it  was  held  that  the  relator  was  entitled  to 
be  credited  on  the  value  of  its  rolling  stock  with  the  sum  of 
$15,230,186.06,  which  was  the  proportionate  value  of  the  average 
amount  of  its  rolling  stock  employed  outside  the  State  during  the 
year. 

Upon  a  review  of  our  decision  by  the  Court  of  Appeals  that  court 
decided  that  the  relator  could  not  be  credited  with  this  average 
amount  of  its  rolling  stock  employed  outside  the  State  during  the 
year,  but  only  with  such  of  it  as  was  used  exclusively  and  continuously 
outside,  and  remitted  the  proceeding  to  the  Comptroller  for  further 
hearing  upon  that  subject.  {People  ex  rd.  If.  Y.  G.  cfe  H.  R.  R. 
R.  Co.  V.  Knight,  173  K  Y.  255.) 

That  hearing  has  been  had  and  the  Comptroller  has  found  that 
none  of  the  rolling  stock  was  used  continuously  and  exclusively 
throughout  the  year  outside  the  State  of  New  York,  and  has 
deducted  nothing  for  the  value  of  cars  and  equipment  temporarily 
or  on  an  average  employed  outside. 

The  relator  insists  that  the  Comptroller  has  misapprehended  the 
decision  of  the  Court  of  Appeals.  We  do  not  think  so.  The 
decision  is  very  plain.  There  are  two  opinions,  one  discussing  all 
the  questions  and  upholding  the  credit  directed  to  be  given  for  the 
value  of  tlie  average  amount  of  cars  employed  by  the  relator  outside 
the  State  during  the  year.  The  majority  of  the  court,  however, 
refused  to  concur  in  the  propriety  of  this  credit,  and  the  matter  was, 
therefore,  remitted  to  the  Comptroller  for  further  proof  upon  the 
subject  of  continuous  and  exclusive  employment  by  the  relator  of 
rolling  stock  outside  the  State. 

The  relator  failed  to  establish  upon  such  hearing  that  it  employed 
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zuj  of  its  rolling  stock  in  this  manner,  and  the  Comptroller  has 
properly  found  that  none  was  so  employed,  and  it  remains  only  for 
OS  to  confirm  his  determination. 

It  would  be  neither  profitable  nor  proper  for  us  to  enter  upon  a 
discussion  of  a  question  so  pointedly  decided,  or  even  to  point  out 
the  logical  effect  of  the  application  of  the  rule  to  the  imposition  of 
the  franchise  tax  upon  foreign  corporations  employing  in  a  similar 
manner  a  portion  of  their  capital  within  the  State. 

The  determination  of  the  Comptroller  must  be  confirmed,  with 
costs. 

All  concurred. 

Determination  of  the  Comptroller  affirmed,  with  fifty  dollars  costs 
and  disbursements. 

App.  Dnr.— Vol.  LXXXIX.        9 
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Fbank  Ehrenfried,  as  Administrator,  etc.,  of  Charles  A.  Ehren- 
FRIED,  Deceased,  Appellant,  v.  The  liAOKAWANNA  Iron  and 
Steel  Company,  Respondent. 

Negligence — de<Uh  caused  by  dumping  iron  on  a  charging  room  floor ^  which  faXU 
through  a  door  in  the  cupola^  on  a  workman  at  the  bottom  tJiereof —  the  moiter  i$ 
not  liable  —  the  act  is  that  of  a  coemployee  —  a  rule  warning  the  workmen  against 
such  a  thing  is  unneceessa/ry — if  necessary  the  deceased  should  make  it  — 
(uaumption  cfrisk  —  when  it  need  not  be  pleaded. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tiff's Intestate,  it  appeared  that  the  defendant  operated  a  foundry  in  which 
there  was  a  cupola  for  melting  iron.  This  cupola,  which  was  a  circular  struc- 
ture forty-eight  inches  in  diameter,  extended  from  within  a  few  feet  of  the 
foundry  floor  through  the  charging  room,  which  was  eighteen  feet  above  the 
foundry  floor,  and  thence  through  the  roof  of  the  building.  When  the  cupola 
was  ready  to  be  charged,  the  necessary  materials  were  carried  in  wheel- 
barrows to  the  charging  room,  were  dumped  on  the  floor  thereof,  and  were 
then  shoveled  or  thrown  into  the  cupola  through  a  door,  the  bottom  of  which 
was  oue  and  a  half  inches  above  the  level  of  the  floor  of  the  charging  room. 
The  process  of  charging  the  cupola  was  under  the  supervision  of  the  cupola 
tender  and  it  was  his  duty,  after  each  blast,  to  clean  out  the  cupola  and  repair 
whatever  defects  he  found  therein. 

The  plaintiff's  intestate  was  the  cupola  tender,  and  while  in  the  bottom  of  the 
cupola  cleaning  and  repairing  it,  and  while  other  employees  of  the  defendant 
were  engaged  in  wheeling  scrap  iron  and  other  materials  into  the  charging 
room  preparatory  to  another  blast,  an  iron  wheel  and  another  piece  of  iron  of 
irregular  shape,  upon  being  dumped  from  one  of  the  wheelbarrows,  rolled 
several  feet  through  the  door  of  the  cupola  striking  the  plaintiff's  intestate  and 
killing  him. 
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The  intestate  had  been  acting  in  the  capacity  of  cupola  tender  for  a  period  of  two 
months.  At  the  time  he  was  first  employed  as  cupola  tender  the  bottom  of  the 
cupola  door  was  eighteen  inches  above  the  level  of  the  floor  of  the  charging 
room,  but  two  days  after  his  employment  the  cupola  was  lowered  so  that  the 
door  was  in  the  situation  in  which  it  was  at  the  time  of  the  accident.  All  the 
work  done  each  day  in  connection  with  the  cupola  was  either  done  by  the 
intestate  personally  or  was  done  under  his  direction  and  supervision. 

Sdd,  that  the  jury  could  not  be  permitted  to  say  that  the  defendant  was  negli- 
gent because  the  bottom  of  the  cupola  door  was  not  raised  ten,  twenty  or  thirty 
inches  above  the  floor  of  the  charging  room; 

That  negligence  on  the  part  of  the  defendant  could  not  be  predicated  on  its 
failure  to  promulgate  a  rule  warning  employees  working  in  the  charging  room 
not  to  allow  pieces  of  iron  to  drop  into  the  cupola  when  they  knew  or  had 
reason  to  believe  that  another  employee  was  working  at  the  bottom  of  the 
cupola,  as  an  employer  is  not  bound  to  promulgate  such  a  rule  directing  his 
employees  not  to  do  an  act  which  would  necessarily  result  in  injury  to  another 
employee; 

That  if  such  a  warning  was  necessary  for  the  guidance  of  the  employees  work- 
«  ing  in  the  charging  room,  it  was  the  duty  of  the  intestate  to  give  it; 

That  the  employee,  from  whose  wheelbarrow  the  piece  of  iron  in  question  fell 
was  a  coemployee  of  the  intestate,  and  that  the  defendant  was  not  liable  for 
his  negligence; 

That  the  intestate  had  assumed  the  risk  of  the  accident  which  befell  him; 

That  all  the  evidence  establishing  the  assumption  of  risk  having  been  introduced 
by  the  plaintiff,  such  defense  was  available  to  the  defendant,  even  though  it 
had  not  been  pleaded  in  the  answer. 

Spring  and  Hisgock,  JJ.,  dissented. 

Appeal  by  the  plaintiflf,  Frank  Ehrenfried,  as  administrator,  etc., 
of  Charles  A.  Ehrenfried,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  in  the  oflSce  of  the  clerk 
of  the  county  of  Erie  on  the  16th  day  of  February,  1903,  upon  the 
dismissal  of  the  complaint  by  direction  of  the  court  after  a  trial 
at  the  Erie  Trial  Term,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  16th  day  of  February,  1903,  denying  the  plain- 
tifPfl  motion  for  a  new  trial  made  upon  the  minutes. 

The  action  was  commenced  on  the  20th  day  of  May,  1902,  to 
recover  damages  sustained  because  of  the  death  of  plaintiff's  intes- 
tate, alleged  to  have  been  caused  solely  through  the  negligence  of 
the  defendant. 

Thomas  A.  SuUivcm,  for  the  appellant 
Xouis  L.  BahcocJc^  for  the  respondent 
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McLennan,  P.  J. : 

The  facts  are  hardly  in  dispnte,  but  in  so  far  as  they  are  a  non- 
suit having  been  granted,  the  plaintiff  is  entitled  to  the  inferences 
most  favorable  to  her  which  may  be  legitimately  drawn  therefrom. 
(  Veazey  v.  AUen,  173  N.  Y.  359,  367.) 

The  defendant,  in  connection  with  its  business  of  manufacturing 
steel,  was  engaged  in  operating  a  foundry  in  which  was  constructed 
a  cupola  or  furnace  for  the  purpose  of  melting  iron.  The  cupola 
was  a  circular  structure,  lined  with  fire  brick,  forty-eight  inches  in 
diameter,  and  extended  from  within  a  few  feet  of  the  foundry  floor 
up  through  a  charging  room  or  scaffold,  so  called,  and  through  the 
roof  of  the  building.  About  eighteen  feet  from  the  bottom  of  the 
cupola  there  was  an  opening  twenty-seven  inches  wide  and  thirty- 
three  and  one-half  inches  high,  called  a  charging  door,  which  opened 
into  the  charging  room,  the  bottom  of  which  opening  was  one  and 
one-half  finches  above  the  level  of  the  floor  of  the  room,  which  was 
made  of*  iron.  The  iron  to  be  melted  and  other  material  used'in 
connection  therewith,  coal,  coke  and  limestone,  were  conveyed  in 
wheelbarrows  into  the  charging  room  and  deposited  on  the  floor 
near  the  cupola  door  in  separate  piles.  When  the  cupola  was  ready 
to  be  charged  a  fire  was  started  in  the  bottom,  and  such  materials, 
in  proper  proportions,  were  shoveled  or  thrown  into  it  through  the 
door,  all  as  directed  by  and  under  the  supervision  of  a  cupola  tender. 
After  each  blast,  and  before  again  charging  the  cupola,  it  was  neces- 
sary to  clean  it  out  and  repair  the  lining,  by  plastering  portions 
of  it  with  cement  and  putting  new  fire  brick  in  the  place  of  those 
found  to  be  defective.  This  work  was  done  by  the  cupola  tender 
personally. 

On  the  morning  of  the  5th  day  of  May,  1902,  plaintiff's  intestate, 
who  at  the  time  was  in  defendant's  employ  as  cupola  tender,  was 
twenty-nine  years  of  age,  and,  so  far  as  appears,  was  in  every  way 
qualified  to  discharge  the  duties  of  such  position,  was  in  the  bottom 
of  the  cupola,  cleaning  and  repairing  it.  Other  employees  of  the 
defendant  were  engaged  in  wheeling  scrap  iron  and  other  materials 
to  be  used  in  the  blast  into  the  charging  room  and  dumping  them 
on  the  floor.  A  circular  piece  or  wheel  of  such  iron,  and  another 
of  irregular  shape,  when  dumped  from  one  of  the  wheelbarrows, 
rolled  several  feet  through  the  door  of  the  cupola,  one  or  both  of 
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them  striking  plaintiff's  intestate  and  injuring  him  in  such  manner 
that  he  died  soon  after.  To  recover  the  damages  sustained  bj  his 
death  this  action  is  brought. 

The  deceased  entered  the  service  of  the  defendant  in  January, 
1902,  as  a  common  laborer  in  the  foundry.  A  month  after  he  was 
put  to  work  wheeling  iron,  coke  and  limestone  to  be  used  in  the 
cupola  into  the  charging  room.  He  continued  at  that  work  until 
March  21,  1902,  when  he  was  made  cupola  tender  and  was  put  in 
charge  of  the  cupola.  He  worked  in  such  capacity  from  that  day 
until  his  death,  nearly  two  months,  personally  cleaning  out  and 
repairing  the  cupola  each  morning,  while  the  iron  and  other  mate- 
rials were  being  taken  into  the  charging  room  under  his  direction  ; 
and  after  he  had  put  the  cupola  in  proper  condition  and  started  a 
fire  in  the  bottom,  either  putting  the  iron  and  other  materials 
through  tlie  door  into  the  cupola  himself,  or  causing  it  to  be  so  pnt 
in  by  others  under  his  supervision  and  exactly  as  directed  by  him. 

On  the  23d  day  of  March,  1902,  after  plaintiff's  intestate  became 
cupola  tender,  the  cupola  was  lowered.  Prior  to  that  time  the  bot- 
tom of  the  cupola  door  was  eighteen  inches  above  the  level  of  the 
floor  of  the  charging  room.  Plaintiff's  intestate  assisted  in  making 
the  change ;  knew  exactly  what  the  conditions  were  after  such  change 
was  made ;  every  feature  of  the  situation  was  open,  notorious  and 
visible,  and  for  nearly  two  months  after  the  change  was  made  the 
cupola  was  used  and  operated  under  the  direction  and  supervision 
of  the  deceased.  During  all  that  time  he  knew  how  the  iron  and 
other  materials  were  conveyed  into  the  charging  room ;  where  such 
materials  were  damped  upon  the  floor;  knew  that  his  duties 
required  him  to  be  in  the  bottom  of  the  cupola  every  morning. 
The  evidence  establishes  that  all  the  work  done  each  day  in  connec- 
tion with  the  cupola  was  either  done  by  the  deceased  personally,  or 
under  his  immediate  direction  and  supervision. 

It  is  suggested  in  appellant's  brief  that  the  deceased  was  not 
present  when  the  cupola  was  lowered,  and  did  not  assist  in  making 
such  change.  We  think  that  is  not  the  fair  import  of  the  evidence, 
but  we  do  not  consider  it  of  importance,  because  concededly  the 
deceased  knew  the  change  had  been  made,  and  had  operated  the 
cupola  as  foreman  or  tender  for  a  period  of  nearly  two  months 
after  it  had  been  lowered. 
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The  evidence  wholly  fails  to  establish  that  the  defendant  was 
guilty  of  negligence  which  caused  the  injury  complained  of,  and  is 
not  suflScient  to  raise  a  question  of  fact  for  the  jury  in  that  regard. 
In  what  respect  did  the  defendant  neglect  to  perform  any  legal  duty 
imposed  upon  it  ?  It  must  be  conceded  that  it  had  the  right  to 
operate  a  cupola  with  a  door  through  which  the  necessary  materials 
might  be  put  into  it,  the  bottom  of  which  was  only  one  and  one- 
half  inches  above  the  level  of  the  floor  upon  which  such  materials 
were  deposited.  The  jury  cannot  be  permitted  to  say  that  the 
defendant  was  negligent  because  the  bottom  of  such  door  was  not 
raised  ten,  twenty  or  thirty  inches  above  the  level  of  the  floor. 

It  is  said  that  with  a  construction  such  as  existed  here,  the  defend- 
ant was  guilty  of  negligence  because  it  did  not  make  and  promulgate 
proper  rules  governing  the  conduct  of  its  employees,  and  such  'as 
would  have  protected  an  employee  working  in  the  bottom  of  the 
cupola  against  the  danger  of  being  struck  by  pieces  of  iron  rolling 
from  the  floor  into  the  cupola  through  the  door.  Such  rule,  if 
promulgated,  would  have  been  nothing  more  or  less  than  a  warning 
to  the  employees  working  in  the  charging  room  to  be  careful  not  to 
Allow  pieces  of  iron  to  drop  into  the  cupola  when  they  knew  or  had 
reason  to  believe  another  employee  was  working  at  the  bottom.  It 
would  state,  in  effect,  that  no  employee  must  do  an  act  which  neces- 
sarily and  obviously  will  result  in  injury  to  another  employee.  We 
think  there  is  no  rule  of  law  which  requires  a  master  to  make  and 
promulgate  a  rule  of  that  character ;  but  if  such  warning,  or  any 
other,  was  necessary  for  the  guidance  of  the  employees  working  in 
the  charging  room,  it  was  the  duty  of  the  deceased  to  have  given  it. 
Such  employees  were  working  under  his  direction ;  he  was  their 
boss  and  controlled  their  actions,  and  he  fully  understood  all  the 
dangers  to  be  apprehended.  If  a  foreman  of  a  gang  of  men  engaged 
in  digging  a  trench  assumes  to  go  into  it,  and  is  struck  by  a  falling 
stone  permitted  or  caused  to  fall  by  one  of  the  men  working  above, 
the  master  is  not  liable  because  he  failed  to  make  rules  warning  the 
employees  of  the  danger  of  permitting  a  stone  to  fall  under  such 
circumstances,  or  because  he  failed  to  make  a  rule  prohibiting  any 
employee  from  permitting  such  occurrence. 

In  the  case  at  bar  the  accident  resulted  because  of  the  negligence 
of  a  coemployee,  viz.,  the  man  from  whose  wheelbarrow  the  piece  of 
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iron  in  question  fell.  He  knew  the  deceased  was  in  the  cupola,  and 
he  carelessly  dumped  his  load  of  iron  too  near  the  cupola  door,  in  view 
of  the  fact  that  in  the  load  there  was  an  iron  wheel  which  might  roll 
almost  any  distance.  We  think  that  for  tlie  negligence  of  such 
coemployee  the  defendant  was  not  liable. 

The  case,  however,  was  disposed  of  by  the  learned  trial  court  on 
the  broad  ground  that  the  deceased  assumed  the  risk  of  the  accident 
which  befell  him,  and,  therefore,  that  the  plaintiff  was  not  entitled 
to  recover.  As  already  pointed  out,  plaintiff's  intestate  knew  for  at 
least  three  months  previous  to  the  accident  the  exact  condition  of 
the  cupola ;  precisely  how  it  was  operated ;  the  manner  of  doing  the 
work  by  the  other  employees ;  in  fact,  as  is  shown,  for  more  than  a 
month  previous  to  the  accident  it  was  all  done  either  by  him  per- 
sonally or  under  his  direction  and  supervision.  Under  those  circum- 
stances we  think  it  clear  that  he  assumed  the  risk,  as  was  held  by 
the  learned  trial  court. 

The  only  suggestion  made  in  answer  to  this  proposition  by  the 
learned  counsel  for  the  respondent  is  that  such  defense  was  not 
pleaded,  and  that,  therefore,  under  the  decision  in  Dowd  v.  iV^.  y., 
O.  <&  W.  My.  Co.  (170  N.  T.  468)  was  not  available  to  the  defend- 
ant. All  the  facts  tending  to  establish  the  defense  of  assumption 
of  risk  were  proven  by  the  plaintiff  without  objection.  At  the  close 
of  the  plaintiff's  case  a  motion  for  a  nonsuit  was  made  upon  the 
ground,  among  others,  that  all  the  "  conditions  there  were  perfectly 
plain  (and)  obvious  to  the  deceased  in  doing  the  work  that  he  did." 

The  motion  was  resisted  upon  the  ground  that  the  defense  of 
assumption  of  risk  was  not  pleaded  in  the  answer. 

After  a  full  statement  of  the  evidence  bearing  upon  that  ques- 
tion, and  of  the  law  applicable  thereto,  the  learned  trial  court 
granted  the  nonsuit,  stating  at  the  close  that  ^'he  (the  plaintiff's 
intestate)  knew  all  the  conditions  which  surrounded  him,  he  con- 
tinued in  the  employ,  he  worked  there  days  and  weeks,  and  finally 
received  the  injury  which  resulted  in  his  death.  My  notion  is  that 
the  risk  was  assumed  by  this  man,  and  there  can  be  no  recovery  in 
this  case." 

We  think  the  Dowd  Case  {mprd)  is  not  authority  for  the  propo- 
sition that  where  all  the  evidence  which  establishes  the  assumption 
of  risk  is  introduced  by  the  plaintiff,  such  defense  is  not  available 
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to  the  defendant,  even  thongh  not  pleaded.  The  failure  of  the 
trial  court  to  direct  that  the  pleadings  be  amended  to  conform  to 
the  evidence  introduced  without  objection,  even  if  that  should  have 
been  done,  in  no  manner  injured  the  plaintiflf. 

It  follows  that  the  judgment  and  order  appealed  from  should  b& 
affirmed,  with  costs. 

Concurring  mem.  by  Williams,  J.,  in  which  Stovbb,  J.,  concurred^ 

Spbino  and  Hiscock,  JJ.,  dissented  upon  the  ground  that  the 
reasoning  in  J)owd  v.  iT.  F.,  O.  (&  W.  By,  Co.  (170  N.  T. 
468)  leads  to  the  rule  that  the  assumption  of  risk  is  an  affirmative 
defense  which  must  be  pleaded,  and  that  if  this  is  the  correct  rule, 
compliance  therewith  is  not  obviated  because  the  plaintiff  in  sus- 
taining other  issues  has  presented  evidence  which  defendant  might 
utilize  to  sustain  said  defense,  the  objection  being  made  in  due  time 
and  form  that  the  same  had  not  been  pleaded. 

Williams,  J.  (concurring) : 

I  concur  in  the  opinion  of  McLennan,  P.  J.,  for  affirmance,  but 
desire  to  saj  in  addition : 

It  is  not  necessary  to  plead  "  assumed  risks." 

During  all  the  years  that  negligence  actions  have  been  brought 
by  employees  and  litigated  it  has  never  been  held  to  be  essential, 
and  such  a  rule  should  not  now  be  imported  into  the  law  relating  to 
those  cases.  The  only  excuse  for  doing  so  is  the  claim  that  tha 
Court  of  Appeals  so  held  in  Dowd  v.  iT.  JT.,  O.  cfe  W.  By,  Co. 
(170  N.  T.  459).  The  question  was  not  raised  in  that  case,  was 
not  discussed  nor  was  this  rule  there  held.  The  only  intimation 
in  the  case  looking  in  that  direction  was  in  a  question  asked  by 
the  judge  who  wrote  the  opinion.  He  did  not  answer  the  ques- 
tion in  the  affirmative  and  the  editorial  head  note  does  not  ref^ 
to  it.  The  question  there  being  considered  was  merely  where 
the  burden  of  proof  upon  the  question  of  assumed  risk  rested, 
and  the  court  held  that  it  was  upon  the  defendant.  Of  that  there 
could  be  no  doubt.  That,  however,  is  far  short  of  a  holding  that 
it  must  be  affirmatively  pleaded  in  the  answer.  The  allegation  in 
the  complaint  in  an  employee's  action  is  that  the  defendant  was 
negligent  in   failing   to   periorm  a  duty  owing  to  the  employee 
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to  furnish  (for  instance)  a  reasonably  safe  place  to  work.  In  efifect, 
the  allegations  are  that  the  doty  was  owing  to  the  plaintifiE  and  that 
it  was  not  performed.  A  general  denial,  in  effect,  denies  that  the 
doty  to  the  plaintiff  existed.  Prima  fade  the  duty  was  imposed 
upon  the  defendant^  but  under  the  general  denial  the  defendant 
may  prove  that  the  duty  in  the  particular  case  did  not  exist  because 
the  plaintifE  assumed  the  risk  of  working  in  the  place  as  it  was^ 
although  it  may  have  been  unsafe.  The  general  denial  should  be 
held  sufficient  to  enable  the  defendant  to  prove  such  assumption  of 
the  risk. 

But  even  if  technically  or  theoretically  the  court  can  reason  out 
the  necessity  of  an  affirmative  allegation,  still  such  a  rule  has  never 
before  been  held,  although  actions  for  negligence  have  been  brought 
and  maintained  by  employees  since  a  time  when  the  memory  of 
man  runneth  not  to  the  contrary,  and  I  think,  therefore,  there  was 
no  design  in  the  Dowd  case  to  establish  this  new  rule  of  pleading, 
and  that  the  Court  of  Appeals  will  not  so  hold  when  its  attention  is 
brought  to  the  direct  consideration  of  it.  It  was  not  so  held  in  the 
Dowd  case  and  I  cannot  believe  it  will  be  held  in  any  other  case. 

Stovbk,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Yebgil  K.  Kellogo,  Bespondent,  v,  Geobos  A.  Stoooabd  and 
Rea  Stoddabd,  as  Executors,  etc.,  of  Addison  Stoddard, 
Deceased,  Appellants. 

Stuband  and  w^e — a  counsel  fee  aUavoed  pending  an  action  for  a  eeparcUion  cannot 
be  eoUeetedftvm  the  ktubancPs  exeeutore  after  hie  death  — 17^  attorney  cannot  sue 
f(yr  it. 

Where  a  man,  whose  wife  has  brought  an  action  against  him  to  obtain  a  sepanu 
tion,  dies  during  the  pendency  of  the  action  and  before  complying  with  an 
order  requiring  him  to  pay  a  counsel  fee  of  $250  to  his  wife's  attorney,  the 
wife's  attorney  is  not  entitled  to  collect  such  sum  of  $250  from  the  husband's 
executors,  both  because  the  order  for  the  payment  of  the  counsel  fee  became 
inoperative  on  the  husband's  death,  and  for  the  additional  reason  that  the 
counsel  fee  was  allowed  to  the  wife  and  not  to  her  attorney. 

McLennan,  J.,  dissented. 
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Appeal  by  the  defendants,  George  A.  Stoddard  and  another,  as 
execators,  etc.,  of  Addison  Stoddard,  deceased,  from  a  final  jadg" 
ment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  ofiice  of  the  clerk  of  the  county  of  Jefferson  on  the  14th  day 
of  April,  1903,  upon  an  order  made  at  the  Jefferson  Special  Term 
and  entered  in  said  clerk's  oflBce  on  the  4th  day  of  March,  1903, 
overruling  the  defendants'  demurrer  to  the  complaint,  and  also  from 
such  intermediate  order  upon  which  the  final  judgment  was  entered. 

Harriet  Stoddard  commenced  an  action  in  the  Supreme  Court  for 
a  judgment  of  separation  against  her  husband  in  January,  1901, 
the  law  firm  of  which  the  plaintiff  is  a  member  appearing  in  her 
behalf.  Upon  her  motion  an  order  was  granted  at  Special  Term 
^^  to  pay  to  the  plaintiff's  attorneys  in  said  action  the  sum  of  $250 
as  and  for  their  counsel  fee  therein."  The  order  was  entered  April 
9,  1901,  and  a  certified  copy  served  on  the  defendant  May  tenth 
thereafter.  No  part  of  the  sum  awarded  was  ever  paid  and  Mr. 
Stoddard  died  May  25, 1901.  The  plaintiff,  who  claims  that  he  alone 
of  his  firm  represented  the  plaintiff  in  the  separation  action,  presented 
a  claim  to  the  executors  of  Stoddard,  deceased,  for  said  sum  of  $250. 
The  claim  was  rejected  by  the  executors,  who  refused  to  refer  the 
same,  and  this  action  followed  to  enforce  the  collection  of  the  sum 
allowed  by  said  order. 

The  demurrer,  interposed  on  the  ground  that  the  complaint  did 
not  state  a  cause  of  action,  was  overruled  with  leave  to  answer  in 
twenty  days,  and  upon  failure  so  to  do  the  interlocutory  judgment 
or  order  provided  for  judgment  absolute  in  favor  of  the  plaintiff, 
and  such  final  judgment  was  thereafter  entered  as  no  answer  was 
served. 

Wilbur  A.  Porter^  for  the  appellants. 

Virgil  K.  Kellogg^  respondent,  in  person. 

Spring,  J.; 

The  only  authority  for  granting  an  order  like  the  one  which  is  the 
basis  for  the  plaintiff's  claim  is  section  1769  of  the  Code  of  Civil 
Procedure.  {PoiUon  v.  PoiUan,  75  App.  Div.  536.)  That  section 
permits,  among  other  things,  the  court  in  its  discretion  during  the 
pendency  of  the  action  to  make  an  order  ^^  requiring  the  husband 
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to  pay  any  snm  or  sums  of  money  necessary  to  enable  the  wife  to 
carry  on  or  defend  the  action." 

This,  is  therefore,  a  provisional  remedy  dependent  upon  the 
pendency  of  the  action,  and  as  the  action  abates  with  the  death  of 
the  husband  its  termination  necessarily  takes  the  order  down  with 
it.  {Johns  V.  JbhnSy  44  App.  Div.  533 ;  affd.  on  opinion  below,  166 
N.  Y.  613 ;  Matter  of  Thrall,  12  App.  Div.  235 ;  affd.  on  opinion 
below,  153  N.  Y.  644 ;  Fi^ld  v.  Field,  15  Abb.  N.  C.  435 ;  MUlady 
V.  Stem,  19  Misc.  Eep.  652.) 

In  the  Johns  case  the  plaintiff  in  1882  obtained  a  judgment  of 
divorce  dissolving  the  marriage  relation  and  requiring  the  defendant 
to  pay  to  her  $2,400  a  year  in  monthly  installments  during  her  life. 
The  husband  complied  with  the  decree  until  his  death  in  February, 
1898.  The  plaintiff  commenced  an  action  to  make  the  judgment  a 
charge  upon  his  estate  continuing  during  her  lifetime.  The  trial 
court  dismissed  the  complaint  upon  the  ground  that  the  judgment 
spent  its  force  upon  the  decease  of  the  husband,  and  the  judgment 
of  dismissal  was  affirmed  on  appeal. 

In  Matter  of  Thrall  {supra)  the  action  had  been  discontinued 
after  the  order  was  granted  allowing  alimony  pendente  lite,  and 
the  wife  endeavored  to  enforce  the  same  against  the  assignee  for 
the  benefit  of  the  creditors  of  the  husband  to  the  date  of  the  discon- 
tinuance of  the  action.  The  court  denied  her  application  and  the 
order  was  affirmed,  the  court  saying,  at  page  237 :  "  All  intermediate, 
preliminary  and  provisional  orders  necessarily  fell  when  the  action 
ceased  to  exist.  It  would  have  been  the  same  had  the  complaint 
been  dismissed  as  to  the  defendant,  in  which  case  it  certainly  could 
not  be  claimed  that  provisional  remedies  survive,  although  judg- 
ment had  been  rendered  in  favor  of  the  defendant." 

The  disposition  of  the  cases  cited  rests  upon  the  proposition  that 
the  application  is  a  statutory  one,  and  the  peculiar  relief  granted 
pending  the  application  growing  out  of  the  cause  of  action  is  merely 
incidental  to  the  cause  of  action  itself.  When  the  action  is  ended 
the  provisional  remedies  arising  out  of  it  terminate  also.  They  are 
continued  along  in  a  pending  suit  as  features  of  it  and  not  as  inde- 
pendent proceedings.  The  Code  provisions  (§§  1772, 1773)  for  the 
enforcement  of  an  order  of  this  kind,  as  by  sequestration  of  the 
property  or  by  contempt  proceedings,  are  all  in  the  action  and  exist 
by  virtue  of  its  pendency. 
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The  payment  of  the  money  to  the  wife,  pursuant  to  section  1769 
of  the  Code,  is  "  to  enable  the  wife  to  carry  on  or  defend  the  action." 
It  is  an  allowance  for  the  purpose  of  enabling  her  to  subpoena  her 
witnesses,  prepare  for  and  meet  the  expenses  of  the  trial,  including 
payment  of  counsel.  The  money  is  expected  to  be  used,  chiefly,  at 
least,  to  pay  necessary  expenses  accruing  after  the  granting  of  the 
order.  {Beadleston  v.  BeadlestoUj  103  N.  T.  402 ;  McCarthy  v. 
McCarthy,  137  id.  500.) 

Issue  was  joined  in  this  action  February  13,  1901,  and  the  order 
directing  the  husband  to  pay  the  $250  was  made  April  six  following, 
BO  that  the  ordinary  expenses  incident  to  the  prosecution  of  the 
action  had  not  then  been  incurred  to  any  large  extent 

The  learned  court  below  sustained  the  order  also  upon  the  ground 
that  the  services  rendered  to  the  wife  were  necessary,  to  pay  for 
which  she  could  pledge  her  husband's  credit,  relying  upon  Naumer 
V.  Oray  (28  App.  Div.  529),  and  the  same  case  (41  id.  361).  It  may 
be,  after  the  discontinuance  of  the  action  of  separation  so  that  the  wife 
is  received  back  by  her  husband  and  is  thereafter  supported  and 
maintained  by  him,  thus  in  effect  ending  the  same  successfully  in 
her  favor,  that  an  action  may  lie  by  her  attorney  to  recover  the 
value  of  his  services.  This  case,  however,  does  not  come  within 
that  principle.  It  is  not  an  action  for  the  value  of  the  services 
rendered,  but  to  enforce  an  order  whose  scope  embraces  services  and 
expenditures  necessary  to  the  future  prosecution  of  the  action.  The 
value  of  the  work  done  by  the  plaintiff  is  not  up  for  determination 
nor  can  we  say  its  value  is  fixed  by  the  order  for  it  relates  to  serv- 
ices never  performed.  The  cause  of  action  set  forth  in  thie  plain- 
tiff's complaint  depends  wholly  upon  the  order  for  its  vitality.  If 
an  order  for  alimony  ends  with  the  action  so  also  must  the  kindred 
order  for  the  payment  of  money  to  carry  it  on  lose  its  force  when 
life  departs  from  the  action. 

Another  objection  to  the  maintenance  of  this  action  is  that  the 
award,  pursuant  to  section  1769  of  the  Code  referred  to,  is  to  the 
wife  and  upon  the  assumption  that  she  lacks  the  means  to  prepare 
for  the  trial.  It  is  not  an  allowance  to  her  attorneys  and  for  that 
reason  this  action  ought  not  to  be  sustained. 

The  final  judgment  should  be  reversed,  the  interlocutory  judg- 
ment or  order  set  aside,  with  costs  of  this  appeal,  and  the  demurrer 


Digitized  by  VjOOQ IC 


PEOPLE  V.  CAMERON.  141 

^.pp.  Div.]  Fourth  Department,  December,  1903. 

sustained,  with  costs,  with  leave  to  the  plaintiff  to  plead  over  upon 
payment  of  said  costs  with  the  disbursements  of  appeal. 

All  concurred,  except  McLennan,  P.  J.,  dissenting. 

Final  judgment  and  interlocutory  judgment  and  order  reversed, 
with  costs,  and  the  demurrer  sustained,  with  costs,  with  leave  to  the 
plaintiff  to  plead  over  upon  payment  of  the  costs  of  the  demurrer 
and  of  this  appeal. 


The  People  of  the  State  of  New  Yo»k,  Bespondent,  v,  Robert 
Camebon,  Appellant. 

New  trial  in  a  criminal  ease — when  properly  denied  —  alibi. 

When  an  order  denying  a  motion,  made  by  a  person  who  had  been  convicted  of 
the  crime  of  highway  robbery  in  the  first  degree,  nine  months  after  his  convic- 
tion and  after  the  complainant,  who  was  the  principal  witness,  had  left  the 
jurisdiction  of  the  court,  for  a  new  trial  upon  the  ground  of  newly-discovered 
evidence,  based  upon  affidavits  tending  to  establish  an  alibi  for  the  defend- 
ant and  that  the  complainant,  who,  upon  the  trial,  positively  identified  the 
defendant  as  the  person  who  had  committed  the  crime,  was  mistaken  in  such 
identification,  should  be  affirmed,  considered. 

Spring  and  Hiscock,  JJ.,  dissented. 

Appeal  by  the  defendant,  Robert  Cameron,  from  a  judgment  of 
the  County  Court  of  Erie  county  in  favor  of  the  plaintiff,  entered  on 
the  10th  day  of  July,  1902,  convicting  the  defendant  of  highway  rob- 
bery in  the  first  degree,  and  also  from  an  order  bearing  date  the 
22d  day  of  May,  1903,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  ground  of  newly-discovered  evidence. 

Hamilton  Ward^  Jr,^  for  the  appellant. 

Edward E.  CoaUworth  ^vA  Frank  A.  Abbott^  ior  the  respondent. 

Williams,  J. :    , 

The  judgment  and  order  should  be  affirmed. 

While  in  form  the  appeal  is  from  both  the  judgment  and  order, 
the  argument  of  counsel  is  for  a  reversal  of  the  order  merely.  No 
argument  could  well  be  made  upon  the  record  for  a  reversal  of  the 
judgment.  The  evidence  given  upon  the  trial  was  clearly  sufficient 
to  support  the  verdict. 

The  indictment  charged  the  appellant  and  two  other  young  men 
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with  the  crime  of  robbery  in  the  first  degree,  committed  June  15, 
1902,  at  the  city  of  Buffalo,  upon  one  Campbell  in  the  night  time, 
by  forcibly  and  violently  taking  from  his  person  twelve  dollars  in 
money  and  carrying  it  away.  The  indictment  was  filed  June  30, 
1902,  a  plea  of  not  guilty  was  entered  by  appellant,  and  John  J. 
Sullivan,  a  lawyer  of  Buffalo,  was  assigned  to  defend  him.  His 
trial  took  place  July  10,  1902,  before  the  county  judge  and  a  jury. 
A  verdict  of  guilty  was  rendered,  and  July  14,  1902,  the  appellant 
was  sentenced  to  Auburn  State  Prison  for  nineteen  years.  On  the 
trial  it  appeared  that  the  complainant  was  a  man  working  about  a 
lithographing  shop  where  he  had  been  employed  for  three  years. 
He  and  his  brother  and  one  Beims  lived  in  a  house  boat  at  the  foot 
of  Genesee  street.  He  owned  the  boat  and  had  lived  in  it  since  the 
month  of  September  before.  On  the  night  in  question  he  went  to 
see  a  girl  at  the  corner  of  Broadway  and  Spruce  streets ;  he  left 
there  about  eleven-fifteen  o'clock,  went  over  to  a  saloon  on  Lloyd 
street  and  had  a  drink  of  beer.  He  then  went  to  a  saloon  on  Kiver 
street,  met  a  friend  and  had  a  second  drink  of  beer.  They  left 
there  and  went  together  to  the  Frog  House,  a  saloon  at  the  comer 
of  Genesee  street  and  the  Erie  canal,  and  he  had  a  third  drink  of 
beer.  They  left  this  saloon  together  and  his  friend  went  up 
Genesee  street  and  he  went  down  the  street  towards  his  boat.  He 
was  entirely  sober,  had  had  only  three  beers,  and  it  was  just  twelve 
o'clock.  He  had  to  cross  a  bridge  to  go  to  his  house  boat,  and  while 
crossing  that  bridge  he  looked  around  and  saw  two  fellows  coming 
behind  him.  He  went  a  little  further,  crossed  the  Grand  Trunk 
railroad  tracks,  and  just  after  he  was  beyond  the  flag  shanty  he  was 
set  upon  by  two  fellows,  while  a  third  stood  on  the  sidewalk  keeping 
a  lookout.  One  of  them  struck  him  two  blows,  knocked  him  down, 
got  upon  him  and  held  one  hand  over  his  mouth  and  the  other  upon 
his  throat,  and  the  second  one  went  through  his  pockets  and  took  the 
twelve  dollars  and  they  carried  it  away.  The  fellow  who  was  upon 
him  had  his  face  close  to  complainant's  and  he  got  a  fair  look  at  him, 
and  it  was  the  appellant ;  he  could  not  forget  the  face  because  his  face 
was  so  close,  and  he  said,  "  If  you  holler,  you  son  of  a  bitch,  I  will 
murder  you."  He  had  on  a  light  check  cap  like  the  appellant's, 
produced  at  the  trial,  and  which  he  wore  that  night.  It  was  not 
very  light  there ;  there  was  a  lamp  right  by  the  bridge,  one-half  way 
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between  the  bridge  and  the  track,  and  one  right  at  the  dock ;  the 
electric  light  was  out.  After  the  fellows  got  through  with  him 
they  went  towards  the  bridge  and  stood  on  the  bridge  a  while.  He 
lay  still  and  watched  them.  They  started  away  from  the  bridge 
and  he  got  up  and  saw  the  three  go  into  the  Frog  House.  He  reported 
the  matter  at  once  to  the  police,  and  they  went  to  the  Frog  House 
and  arrested  the  appellant  and  Murray  and  Doyle.  Appellant  had 
the  check  cap  on  that  was  produced  at  the  trial.  It  was  one-twenty- 
seven  o'clock  when  they  got  to  the  station  house.  The  men  were 
sitting  in  the  back  room  of  the  saloon ;  the  front  was  locked  up. 
Complainant  was  brought  to  the  station  house  and  identified  appel- 
lant. On  the  trial  complainant  said  he  was  positive  appellant  was 
the  man  who  knocked  him  down  and  held  his  mouth  and  throat. 
There  was  no  evidence  given  on  the  part  of  the  defense.  The 
counsel  summed  up  the  case  and  the  court  charged  the  jury. 

Upon  being  examined  before  sentence,  appellant  said  he  was 
twenty  years  old,  was  committed  to  the  State  Industrial  School  in 
1896,  and  again  in  1899  for  larceny  in  the  second  degree ;  was  sent 
to  the  Elmira  Keformatory  in  July,  1900,  and  paroled  May  16, 1902, 
and  had  been  sent  to  the  Erie  County  Pentitentiary  for  petit  larceny 
on  two  different  occasions. 

Upon  being  sentenced  the  appellant  was  taken  to  prison  July  15, 
1902.  Nothing  further  was  heard  about  the  matter  until  about  the 
Ist  of  April,  1903,  nine  months  after  the  conviction,  when  counsel 
was  employed  and  set  about  to  get  the  conviction  set  aside  and  the 
appellant  set  at  large  again.  The  other  two  men,  Murray  and 
Doyle,  who  were  arrested  with  appellant  and  indicted  for  this  oflFense, 
were  not  convicted  of  the  offense,  but  were  convicted  about  the 
same  time  of  other  highway  robberies,  and  were  in  State's  prison  at 
Auburn  serving  their  sentences.  Counsel  talked  with  these  three 
convicts  and  took  their  affidavits  in  prison.  The  counsel  made  his 
own  affidavit  as  to  his  conversation  with  these  men  and  with  Sulli- 
van, appellant's  counsel  on  the  trial,  and  as  to  what  persons  employed 
by  him  said  they  learned  by  talking  with  other  persons,  whose  names 
were  not  stated,  and  added  to  all  this  the  statement  of  his  own  belief 
in  the  premises.  This  affidavit  of  counsel  is  entitled  to  no  consid- 
eration. The  affidavits  of  the  three  convicts  themselves  were  enti- 
tled to  little,  if  any,  credence.    They  were  sworn  to,  but  statements 


Digitized  by  VjOOQ IC 


144  PEOPLE  V.  CAMERON. 

Fourth  Departmekt,  December,  1903.  [Vol.  B9. 


to  counsel  when  not  under  oath  and  sworn  to  by  him  should  not  be 
considered  at  all.  The  statement  as  to  what  the  lawyer  Sullivan 
said  as  to  the  trial,  his  talk  with  his  client  and  what  investigations 
he  made,  not  under  oath  and  only  sworn  to  by  the  present  counsel, 
were  not  competent  or  proper.  Sullivan's  own  affidavit  should  have 
been  presented.  Of  course,  the  affidavit  of  the  present  counsel  as 
to  his  own  belief  in  the  premises  was  of  no  importance.  It  was 
to  be  expected  that  the  appellant  and  his  two  convict  associates  would 
swear  to  whatever  seemed  to  be  necessary  to  aid  the  appellant.  They 
concede  they  were  all  there  at  the  Frog  House  on  the  night  in  ques- 
tion, and  say  that  they  went  there  together  about  ten  o'clock  to 
spend  the  evening ;  that  they  met  there  the  two  Preusser  girls,  whose 
mother  and  stepfather  kept  the  saloon,  and  Foley,  a  man  who  spent 
more  or  less  of  his  time  about  the  place ;  that  these  persons 
passed  the  time  there  that  night  playing  cards,  drinking  beer,  sing- 
ing and  visiting  in  a  back  room,  all  excepting  Doyle  remaining  there 
continuously  until  the  three  men  were  arrested  shortly  after  one 
o'clock,  and  of  course  did  not  leave  there,  follow  Campbell  or  com- 
mit the  robbery  upon  him.  Some  statements  were  made  in  the 
affidavits  of  Doyle  and  Murray  tending  to  create  an  impression 
that  other  persons  committed  the  crime.  The  Preusser  girls  and 
Foley  also  made  affidavits  corroborating  the  three  convicts,  and 
among  other  things  testified  that  appellant  and  Murray  did  not  leave 
the  room  where  they  were  until  arrested.  It  was  stated  by  Doyle 
that  he  was  in  and  out  of  this  room,  that  he  saw  the  complainant 
and  his  friend  come  into  the  saloon,  drink,  and  go  out,  and  com- 
plainant staggered  as  if  drunk ;  and  that  he,  Doyle,  followed  them 
out,  but  he  went  back  in  the  room  where  appellant  and  the  others 
were  and  they  did  not  commit  the  robbery.  The  character  of  the 
appellant  and  his  two  associates,  Doyle  and  Murray,  is  not  contro- 
verted. They  were  quite  young  men,  appellant  nineteen,  Doyle 
eighteen,  and  Murray  twenty-three  years  of  age,  all  three  were  in 
State's  prison  for  highway  robbery ;  Doyle  on  his  plea  of  guilty  and 
the  others  upon  convictions  for  the  same  grade  of  offense.  Appel- 
lant's record  was  bad  and  had  been  for  years.  All  these  men  were 
received  as  proper  persons  to  visit  and  associate  with  the  Preusser 
girls,  and  Foley  was  also  associating  with  them,  not  only  during  the 
proper  hours  of  the  night  and  until  the  saloon  was  closed  at  twelve 
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o'clock,  but  up  to  one  o'clock  and  after.  How  long  they  would 
have  remained  together  if  the  police  had  not  broken  up  the  party 
cannot  be  conjectured.  Under  these  circumstances  we  cannot 
assume  or  infer  that  these  two  girls  and  Foley  were  very  credible 
witnesses,  or  that  their  affidavits  were  entitled  to  very  much  con- 
sideration, especially  when  they  were  not  produced  as  witnesses  on 
the  trial'where  they  could  be  subjected  to  cross-examination,  and  the 
weight  of  their  evidence  and  perhaps  their  real  characters  ascertained. 
The  three  men  were  arrested  for  this  crime  within  an  hour  after  it  was 
committed.  If  they  were  in  this  saloon  in  this  room  with  these  two 
girls  and  Foley  at  the  time  so  that  they  could  not  have  committed 
the  crime,  they  all  knew  it.  It  was  fresh  in  their  minds  and  they 
could  have  been  called  as  witnesses  and  testified  to  it  on  the  trial, 
and  the  appellant  could  himself  have  testified  to  it  also.  If,  then, 
the  story  had  been  true,  and  the  witnesses  had  appeared  credible, 
and  the  jury  had  believed  them,  a  perfect  alibi  would  have  been 
established  and  the  appellant  would  have  been  acquitted.  No  one 
of  these  witnesses  was  called  and  the  appellant  was  not  himself 
sworn.  No  proof  was  given  on  the  trial  that  these  three  men  were 
in  the  saloon  when  the  complainant  went  in  with  his  friend  before 
the  robbery  and  drank  there.  No  proof  that  either  of  these  men 
saw  the  complainant  in  the  saloon  and  saw  them  go  out  and  what  way 
the  complainant  went.  These  affidavits  supplied  these  facts.  It 
was  agreed  by  all  these  witnesses  that  the  three  men  were  there 
from  a  little  after  ten  o'clock,  and  Doyle  swore  that  he  saw  the  two 
men  coming  in  to  drink  and  complainant  appeared  to  be  intoxicated, 
and  he  followed  them  out  and  saw  them  go  away,  and  that  he  then 
soon  after  returned  to  the  presence  of  the  others  in  the  back  room 
of  the  saloon.  These  men  were  bad  enough  to  commit  the  crime  in 
question.  Doyle  and  Murray  did  commit  crimes  of  the  same  nature 
about  that  time.  There  is  every  probability  these  three  men  did 
leave  the  room  for  a  sufficient  length  of  time  to  commit  this  crime, 
and  did  commit  it.  The  place  was  in  the  immediate  vicinity,  but  a 
few  rods  away,  only  a  few  minutes  were  necessary  to  accomplish  it, 
and  we  cannot,  under  the  circumstances,  credit  even  the  affidavits  of 
the  girls  and  Foley,  so  far  as  to  establish  the  alibi  now  alleged, 
but  not  suggested  or  attempted  to  be  proved  on  the  trial.  This 
18  not  newly-discovered  evidence.  It  was  well  known  and  under- 
App.  Div.— Vol.  LXXXIX.        10 
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stood,  if  true,  at  the  time  of  the  trial,  which  took  place  only 
thirty  days  after  the  commission  of  the  offense.  This  kind  of 
practice  should  not  be  tolerated  in  criminal  cases.  A  perfect 
defense  of  alibi,  susceptible  of  proof  if  true  to  the  knowl- 
edge of  the  appellant,  the  witnesses  right  in  the  city  where 
the  trial  was  had  and  no  suggestion  of  it  made  at  the  trial,  and 
this  defense  is  attempted  to  be  sprung  upon  the  court  nine  months 
after,  when  complainant,  whose  eyidence  is  absolutely  necessary  to 
a  retrial  has  gone  beyond  the  jurisdiction  of  the  court  and  his 
attendance  on  such  retrial  cannot  be  enforced.  Our  State  prisons 
may  readily  be  relieved  of  their  prisoners  if  such  loose  practice  is 
to  be  indulged  iii.  It  is  contrary  to  the  well-settled  rules  applicable 
to  motions  for  new  trials  on  the  ground  of  newly-discovered  evidence, 
and  the  provisions  of  subdivision  7  of  section  465  of  the  Code  of 
Criminal  Procedure.  This  evidence  was  not  newly  discovered.  It 
has  the  appearance  rather  of  having  been  newly  Tnanufact/wred. 
Appellant  says  he  was  ashamed  to  communicate  with  his  father  when 
arrested.  His  past  record  would  not  indicate  that  he  would  bo 
ashamed  of  anything.  He  pretends  to  excuse  the  course  of  the  trial 
by  saying  that  he  had  no  money  to  pay  counsel,  and  his  counsel  advised 
him  not  to  be  sworn.  He  needed  no  money  to  get  these  witnesses. 
His  counsel  needed  to  make  no  investigation  to  ascertain  who  the 
witnesses  were.  Appellant  knew  all  of  them  and  could  give  their 
names  and  tell  where  they  lived.  The  court  should  not  rely  upon 
any  excuse  given  by  him  as  to  the  course  of  the  trial,  so  far  as  hi* 
counsel  was  connected  with  it.  The  counsel  lived  in  Buffalo,  and  if 
his  affidavit  could  in  any  way  aid  the  appellant  upon  the  motion,  it 
should  have  been,  and  we  assume  would  have  been,  produced. 

The  only  additional  reason  alleged  for  granting  a  new  trial  waa 
the  claim  that  the  complainant  had  acknowledged  he  was  mistaken 
in  his  identification  of  appellant  on  the  trial.  After  the  affidavit* 
already  referred  to  had  been  obtained,  the  complainant  was  located 
over  in  Canada,  and  without  having  any  interview  with  him,  counsel 
prepared  a  typewritten  affidavit  in  his  office  and  sent  a  young  law 
student  over  to  see  if  he  could  get  the  complainant  to  swear  to  it. 
The  record  does  not  show  what  this  blank  affidavit  so  prepared  con- 
tained when  it  left  the  counsel's  office.  It  was  changed  over  tliere^ 
and  what  these  changes  were  does  not  appear.    The  young  law- 
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student  took  a  notary  public  of  Canada  and  went  and  had  an  inter- 
view with  the  complainant.  The  notary  testified  that  there  was 
much  conversation  between  the  complainant  and  the  law  student  and 
finally  the  complainant  admitted  that  he  did  not  think  it  was  appel- 
lant who  had  robbed  him.  The  law  student  testified  that  he  dis- 
cussed the  matter  at  great  length  with  complainant,  and  the  latter 
finally  stated  that  he  did  not  then  believe  that  appellant  was  the  man 
who  robbed  him.  Neither  the  notary  nor  the  law  student,  how- 
ever, sta^Q  the  talk  and  discnssion  had  between  the  two  parties 
which  led  the  complainant  finally  to  express  the  belief  that  appel- 
lant was  not  the  man  who  robbed  him.  Complainant's  afiidavit, 
as  sworn  to,  stated,  substantially,  that  he  had  been  thinking  over 
the  said  assault  and  robbery  and  had  come  to  the  conclusion  that  ho 
was  in  error  in  positively  identifying  the  appellant ;  that  it  was  not 
a  dark  night  and  he  was  not  under  the  influence  of  liquor  ;  that  he 
did  not  say  it  was  not  appellant,  but  he  was  not  as  positive  as  he  was 
at  the  time  he  testified ;  that  in  thinking  the  matter  over  he  knew 
it  was  not  the  appellant  who  assaulted  him. 

Complainant  was  a  laboring  man  and  the  man  talking  with  him 
was  a  young  law  student.  It  apparently  required  quite  an  extended 
discussion  by  the  law  student  to  procure  the  concessions  from  the 
laboring  man,  and  whether  the  appellant  fully  appreciated  the  exact 
language  used  in  the  afiidavit,  as  he  finally  subscribed  and  swore 
to  it,  is  not  entirely  clear.  After  such  extended  discussion,  nine 
months  having  elapsed  since  the  robbery  occurred,  he  might  well 
feel  less  positive  as  to  the  identification  than  he  did  at  the  trial.  It  is 
a  little  singular  that  he  should  have  at  last  assented  to  the  statement 
that  "  in  thinking  the  matter  over  he  knows  that  it  was  not  the  said 
Cameron  who  assaulted  him,"  when  he  had  already  stated  in  the  same 
paper  merely  that  he  was  in  error  m positively  identifying  him ;  that 
he  could  not  say  it  was  not  he,  but  he  was  not  then  saj>ositive  as  at 
the  trial.  The  law  student  put  down  the  last  expression  a  little  too 
strong — that  he  knew  it  was  not  appellant.  He  could  not  well 
have  known  that.  The  whole  transaction  of  securing  this  ex  parte 
affidavit  from  the  complainant  was,  to  say  the  least,  one  of  question- 
able propriety.  It  would  have  been  much  wiser  and  better  to  have 
brought  the  man  before  the  county  judge  and  had  a  fair  examination 
of  him.    The  effort  was  to  get  the  best  affidavit  from  him  in  the 
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interest  of  the  appellant  which  the  discussion  and  talk  with  him 
coald  induce  him  to  assent  to  rather  than  to  let  him  talk  for  himself, 
and  write  down  what  he  said  and  have  him  swear  to  that.  But  little 
reliance  can  be  placed  upon  affidavits  obtained  under  these  circum- 
stances. This  man  on  the  trial  positively  identified  appellant  as  one 
of  the  three  men,  and  he  gave  good  reasons  for  being  positive.  He 
made  no  attempt  to  identify  the  other  two.  It  was  not  a  dark  or  a 
light  night.  He  could  see  across  the  street,  he  said,  and  he  did  see 
up  the  street  and  see  the  three  men  leave  the  bridge  and  go  into  the 
saloon.  The  man  who  knocked  him  down  got  upon  him  and  held  his 
throat  and  covered  his  mouth,  had  his  face  close  down  to  his,  and  he 
had  such  a  cap  on  as  appellant  wore  that  night,  and  he  said,  ^^  If  you 
holler,  you  son  of  a  bitch,  I  will  murder  you."  Complainant  had 
a  good  view  of  him  and  he  saw  him  only  a  few  hours  after  while 
the  face  was  still  remembered  and  those  terrible  words  were  yet 
fresh  in  his  mind,  and  he  then  said  he  was  positive.  During  the 
nine  months  which  elapsed  before  the  law  student  interviewed  him, 
much  of  the  vividness  of  that  view  of  appellant,  accompanied  by  the 
words  uttered  by  him,  may  have  passed  away.  But  human  evidence 
must  be  relied  upon,  and  the  evidence  of  such  an  identification  must 
be  relied  upon,  otherwise  there  could  rarely  be  a  conviction  had  for 
this  high  crime,  which  ofttimes  results  in  taking  human  Ufe.  There 
seemed  to  be  a  good  deal  of  it  in  Buffalo  at  that  time.  Here  were 
three  young  men  found  guilty  of  this  grade  of  crime  about  the  same 
time.  The  courts  should  not  deal  lightly  with  their  convictions. 
The  county  judge  who  presided  at  this  trial  lived  in  Buffalo,  heard 
this  motion,  examined  these  papers  and  denied  the  motion.  We 
should  not  reverse  his  decision. 

The  judgment  and  order  should  be  affirmed. 

McLennan,  P.  J.,  and  Stover,  J.,  concurred.  Dissenting  opinion 
for  reversal  by  Spring,  J.,  Hisoock,  J.,  concurring. 

Spring,  J.  (dissenting) ; 

The  indictment  charged,  and  the  defendant  was  convicted  of, 
robbing  in  company  with  two  others,  one  Campbell,  of  twelve  dollars 
in  money  and  a  knife,  in  the  city  of  Buffalo,  shortly  after  twelve 
o'clock  on  the  morning  of  June  15,  1902.  The  conviction  was 
founded  upon  the  testimony  of  Campbell,  who  testified  that  he 
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recognized  the  defendant  as  one  of  his  assailants  and  subsequently 
identified  him  in  the  police  station. 

Campbell  testified  that  after  going  into  the  "  Frog  House  "  saloon 
on  Genesee  street  about  twelve  o'clock  and  drinking  a  glass  of  beer 
he  started  for  home  and  on  his  way  was  attacked,  knocked  down 
and  robbed  by  the  defendant  and  two  other  men.  Campbell  had 
drunk  beer  in  four  different  saloons  shortly  before  the  alleged  rob- 
bery and  it  was  "  pretty  dark "  where  the  crime  was  committed. 
According  to  his  testimony,  the  defendant,  with  his  companions, 
returned  to  this  saloon  and  were  arrested  shortly  afterwards  by  the 
police,  but  neither  the  money  nor  the  knife  was  found  in  their 
possession.  No  proof  was  offered  on  behalf  of  the  defendant,  and 
the  evidence  presented  was  suflicient  for  the  jury  to  find  the  defend- 
ant guilty  of  the  crime  charged. 

Upon  the  motion  for  a  new  trial  the  affidavits  of  two  young  men, 
each  serving  a  sentence  in  the  State's  prison  at  Auburn  for  robbery, 
were  presented  to  the  court,  setting  forth  that  the  defendant  was  in 
the  saloon  with  them  during  the  entire  evening  when  the  robbery 
was  committed.  Very  little  credence  can  be  given  to  these  affida- 
vits in  view  of  the  character  of  the  affiants. 

In  addition  to  those  affidavits,  however,  the  defendant  included 
among  his  moving  papers  the  affidavits  of  John  Foley,  Lena 
Preusser  and  Florence  Preusser.  Foley  testified  that  he  was  at  the 
Frog  House  saloon  from  seven-thirty  on  the  evening  of  June  four- 
teenth until  about  one-thirty  the  next  morning ;  while  he  was  in  the 
saloon,  and  about  ten  o'clock,  the  defendant  and  the  man  Murray 
came  in  and  passed  through  into  the  dining  room  in  the  rear  of  the 
saloon,  and  that  he,  Foley,  followed  them  into  that  room,  all  of 
them  remaining  in  there  with  the  two  Preusser  girls  until  the  time 
of  the  arrest,  except  Foley,  who  started  for  home  about  one-thirty, 
and  after  going  a  short  distance  saw  the  police  at  the  saloon.  Others 
were  in  and  out  of  the  saloon  during  this  evening. 

The  facts  contained  in  Foley's  affidavit  are  corroborated  by  the 
affidavits  of  the  two  girls,  who  are  unequivocal  in  stating  that  Cameron, 
the  defendant,  remained  in  the  dining  room  continuously  from  ten 
o'clock  until  the  time  of  his  arrest.  These  three  witnesses  are  not 
impeached,  nor  is  the  character  of  either  of  them  assailed  by  any 
counter  aflSdavits  presented  on  behalf  of  the  People.     There  is 
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nothing  in  the  record  showing  any  bias  or  interest  to  warrant  the 
charge  that  these  people  have  committed  perjury.  The  fact  of 
coarse  does  appear  that  all  were  in  this  saloon  associating  familiarly 
with  young  men  of  bad  character.  Wliat  knowledge  these  affiants 
had  of  the  character  or  reputation  of  the  defendant  or  of  his  associ- 
ates in  the  saloon  does  not  appear.  The  two  Preusser  girls  appar- 
ently lived  in  the  saloon,  their  parents  were  present  during  the 
evening,  and  while  their  associates  necessarily  would  not  be  the 
most  refined  people,  yet  we  are  not  to  infer  from  this  fact  that  they 
would  testify  falsely. 

In  addition  to  these  papers  the  affidavit  of  Campbell  was  used 
upon  the  motion,  in  which  he  stated  that  on  reflection  he  had  come  to 
the  conclusion  he  was  in  error  in  testifying  upon  the  trial  he  positively 
identified  Cameron  as  one  of  his  assailants  on  the  night  of  the  rob- 
bery, and  then  goes  on  to  say  :  "  That  deponent  does  not  now  say  that 
it  was  not  the  said  Cameron,  but  deponent  does  say  that  he  is  not  as 
positive  as  he  was  at  the  time  he  testified ;  that  in  thinking  the  matter 
over  he  knows  that  it  was  not  the  said  Cameron  who  assaulted  him." 

Campbell  was  living  in  Ontario,  Canada,  at  the  time  he  verified 
this  affidavit.  A  proposed  affidavit  had  been  prepared  by  the  coun- 
sel for  the  defendant,  and  by  his  clerk  submitted  to  Campbell,  who 
directed  changes  to  be  made  in  it,  which  was  done.  The  clerk  and 
the  notary  before  whom  the  affidavit  was  verified  make  affidavits  in 
which  they  say  that  Campbell  said  he  did  not  believe  Cameron 
committed  the  robbery. 

We  have,  therefore,  this  situation  presented :  The  affidavits  of 
three  apparently  disinterested  persons  whose  reputation  is  not 
impugned  by  any  one,  setting  forth  facts  which,  if  true,  show  that 
Cameron,  bad  as  he  may  be,  did  not  commit  the  crime  of  which  he 
has  been  convicted.  Then  we  have  the  affidavit  of  the  complaining 
witness  who  alone  connected  the  defendant  with  the  crime,  asserting 
that  he  was  in  error  in  testifying  that  the  defendant  was  one  of  those 
who  assaulted  and  robbed  him. 

Desirable  as  it  is  that  -criminals  should  be  brought  to  justice,  it 
cannot  be  that  the  most  rigorous  enforcement  of  our  criminal 
law  will  justify  the  conviction  of  this  young  man  of  twenty  years 
and  his  imprisonment  for  nineteen  years  without  a  further  oppor- 
tunity to  prove  his  innocence. 
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It  is  urged  that  a  complaining  witness  may  often  be  induced  after 
a  trial  to  change  his  testimony  upon  being  requested  so  to  do  upon 
behalf  of  a  defendant.  If  that  change  goes  to  the  very  pith  of 
his  testimony,  and,  if  true,  shows  that  the  one  charged  with  the 
commission  of  a  grave  crime  is  innocent,  courts  should  not  hesitate 
to  allow  the  convicted  person  a  new  trial,  especially  where  the 
changed  story  is  corroborated  by  other  proof,  as  in  this  case.  A 
young  man  should  not  be  compelled  to  serve  out  a  long  term  in  a 
State's  prison,  the  only  warrant  for  which  is  the  testimony  of  a  man, 
certainly  not  of  high  character,  who  solemnly  declares  he  testified 
falsely  when  he  swore  the  convicted  man  committed  the  crime. 

Cameron  is  of  unsavory  character.  He  i^ndoubtedly  is  of  no 
benefit  to  society,  and  probably  it  is  better  for  the  public  that  he 
be  in  Staters  prison.  He  is  now  incarcerated,  however,  for  a  par- 
ticular crime,  and  even  a  bad  man  should  not  be  imprisoned  for  an 
ofEense  which  subsequent  developments  indicate  he  did  not  commit. 
It  is  nrged  that  he  was  not  vigilant,  if  innocent,  in  preparing  for 
his  defense,  and  that  he  did  not  testify  in  his  own  behalf.  When 
arrested  he  had  no  money  ;  he  did  not  advise  his  father  that  he  was 
accused  of  a  crime.  Counsel  was  assigned  him,  who  advised  him 
not  to  be  sworn,  and  Mr.  Ward  states  in  his  affidavit  that  he  was 
informed  by  this  counsel  that  he  visited  Mrs.  Piersall,  the  mother 
of  the  Prensser  girls,  but  obtained  no  information  from  her.  Upon 
motions  of  this  character,  involving  the  liberty  of  a  young  man  for 
many  years,  we  ought  not  to  adhere  too  closely  to  technical  rules  of 
practice.  The  controlling  rule  in  the  disposition  of  these  motions 
should  be  that  if  upon  another  trial  there  is  a  fair  likelihood  that  the 
defendant  will  be  able  to  establish  his  innocence,  the  opportunity 
should  be  afforded  him.  The  suggestion  that  by  reason  of  the 
retraction  of  Campbell  there  is  little  prospect  of  securing  another 
conviction  has  no  merit.  On  the  contrary,  it  tends  to  establish  the 
fragile  character  of  the  People's  case. 

We  think,  in  view  of  these  affidavits,  the  defendant  should  have 
another  trial. 

HisoooK,  J.,  concurred. 

Judgment  of  conviction  and  order  denying  motion  for  new  trial 
affirmed. 
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The  People  of  the  State  of  New  York  ex  rel.  "William  H. 
6bat,  Respondent,  v.  The  Boabd  of  Supebvisobs  of  Livxngston 
County,  Appellant. 

Audit  of  a  sheriff's  biU — items  for  attendance  at  CourUy  Courts  hdd  at  county  judge's 
chambers — for  board  of  prisoners — for  receiving  and  discharging  prisoners,  taking 
them  to  court  to  plead  and  keeping  them  in  custody. 

The  county  judge  of  Livingston  county  designated  a  court  to  be  held  at  his 
chambers  without  a  jury  each  Saturday  during  the  year  1902,  except  during 
the  month  of  August.  The  county  judge  was  absent  from  the  county  on 
thirty-two  Saturdays  during  the  year  and  no  court  was  held  on  those  days. 
The  sheriff  did  not  adjourn  court  on  those  days  nor  did  he  perform  any  other 
service  in  connection  therewith.  It  did  not  appear  that  there  was  any  statu- 
tory  provision  requiring  the  sheriff  to  attend  the  Saturday  terms. 

In  his  annual  account  presented  to  the  board  of  supervisors  the  sheriff  made  a 
charge  for  forty-two  days'  attendance  at  these  Saturday  terms  at  three  dollars 
per  day.  The  board  of  supervisors  disallowed  his  claim  for  attendance  at 
seventeen  of  the  Saturday  terms  and  allowed  the  remainder  of  the  charge. 

EM,  that  the  action  of  the  board  of  supervisors  was  as  favorable  to  the  sheriff 
as  he  was  entitled  to  expect. 

In  the  sheriff's  account  was  an  item  of  $803.19  for  fees  and  board  of  prisoners. 
It  appeared  that  the  prisoners  in  question  were  arrested  in  the  village  of 
Geneseo  for  petty  offenses  triable  exclusively  by  Courts  of  Special  Sessions  and 
were  taken  to  the  county  jail  by  the  local  police  and  kept  there  until  brought 
before  the  court  and  tried.  The  item  was  made  up  of  charges  at  the  rate  of 
sixty  cents  per  day  for  board,  seventy-five  cents  for  receiving  and  discharging, 
one  dollar  and  seventy -five  cents  for  taking  to  court  to  plead,  and  one  dollar 
for  keeping  in  custody,  each  prisoner. 

The  custody  for  which  the  charge  of  one  dollar  was  made  was  after  the  prisoner 
had  been  taken  from  jail  by  the  police  and  was  brought  before  the  justice. 

Hdd,  that  the  charge  for  taking  the  prisoners  to  court  to  plead  and  the  charge 
for  keeping  them  in  custody  should  be  disallowed,  as,  under  the  charter  of  the 
village  of  (Geneseo,  these  duties  were  imposed  upon  the  police  of  the  village; 

That  the  charge  for  the  board  of  prisoners  and  for  receiving  and  discharging  them 
should  be  allowed,  not  necessarily  at  the  amounts  claimed  by  the  sheriff,  but 
at  such  amounts  as  the  facts  warranted. 

Appeal  by  the  defendant,  The  Board  of  Supervisors  of  Livingston 
County,  from  an  order  of  the  Supreme  Court,  made  at  the  Livingston 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Livingston  on  the  10th  day  of  April,  1903,  directing  the  issuance  of 
a  peremptory  writ  of  mandamus. 
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Charles  J.  BisselZ  and  Lockwood  B.  Doty^  for  the  appellant. 

Frank  K.  Cook,  for  the  respondent. 

Williams,  J. : 

The  order  should  be  modified  as  hereinafter  suggested,  and  as 
modified  affirmed,  without  costs  in  this  court  to  either  party. 

The  relator  during  the  year  1902  was  sherifiE  and  jailer  of  the 
county  of  Livingston.  In  November,  1902,  he  presented  to  the 
board  of  supervisors  his  bill  for  services  as  sheriff  and  as  keeper  of 
the  common  jail  of  the  county.  The  board  struck  out  some  items 
and  audited  the  balance  of  the  bill.  Two  alternative  writs  of  man- 
damus were  procured  and  served  requiring  the  board  to  give  specific 
information  with  reference  to  the  items  of  the  account  disallowed, 
and  such  information  was  given  by  the  returns  of  the  board  to  such 
writs.  Upon  such  returns  the  relator  moved  for  a  peremptory  writ 
requiring  the  board  to  audit  and  allow : 

1.  Item  deducted  from  total  charge  for  meals  of  prisoners..     $25  00 

2.  Item  deducted  for  attending  court 51  00 

3.  Item  for  fees  and  board  of  prisoners $803  19 

And  upon  this  motion  the  order  appealed  from  was  made.  The 
order  disallowed  the  twenty-five-dollar  item,  and  as  no  appeal  is 
taken  by  the  relator  we  need  not  consider  this  item.  The  next 
item  of  fifty-one  dollars  for  attending  court  was  deducted  for  seven- 
teen days  at  three  dollars  per  day. 

The  county  judge  designated  a  court  to  be  held  at  his  chambers 
each  Saturday  during  the  year  1902,  except  during  August,  with- 
out a  jury,  and  the  relator  charged  in  his  account  for  forty-two  days' 
attendance  at  these  courts  at  three  dollars  per  day.  The  county 
judge  was  absent  from  the  county  on  thirty-two  Saturdays  during 
the  year  and  no  court  was  held  on  those  days.  No  adjournment  of 
any  of  these  courts  was  made  by  the  relator  and  he  performed  no 
function  as  sheriff  with  reference  thereto.  Of  these  forty-two 
days'  attendance  by  the  relator  charged  in  this  account  the  board 
disallowed  seventeen,  leaving  the  balance  to  be  paid  by  the  county. 
It  does  not  e.ppear  that  there  was  any  statutory  provision  requiring 
the  sheriff  to  attend  these  Saturday  terms.  He  did  not  attend  for 
the  purpose  of  exercising  any  function  of  his  office  and  he  did 
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nothing.  Presumably  he  knew  the  county  judge  was  away  and  no 
court  would  be  held,  and  his  office  was  in  the  court  house.  It  is 
difficult  to  see  why  he  should  be  paid  when  he  rendered  no  service 
to  the  county.  The  board  went  quite  as  far  as  they  were  justified 
in  going  when  they  allowed  him  for  the  remaining  Saturdays'  attend- 
ance charged  in  his  account.  The  order  so  far  as  it  related  to  this 
item  was  erroneous. 

The  only  other  item  is  eight  hundred  and  three  dollars  and  nine* 
teen  cents  for  fees  and  board  of  prisoners.     Persons  were  arrested 
in  the  village  of  Geneseo  for  petty  offenses  triable  exclusively  by 
Courts  of  Special  Sessions,  and  were  taken  to  the  county  jail  by  the 
local  police  and  kept  there  until  they  were  brought  before  the  court 
and  their  cases  were  disposed  of.    The  item  is  made  up  of  charges  in 
this  class  of  cases,  board  at  sixty  cents  per  day ;  seventy-five  cents  each 
for  receiving  and  discharging  the  persons  ;  one  dollar  and  seventy- 
five  cents  each  for  taking  them  to  court  to  plead,  and  one  dollar 
each  for  keeping  tliem  in  custody.    There  seems  to  be  no  doubt  but 
that  the  last  two  items  were  improper  and  should  be  disallowed. 
It  is  not  very  clear  from  the  record  what  the  custody  was  for  which 
the  charge  of  one  dollar  per  day  was  made.    We  assume,  however, 
that  the  custody  was  of  prisoners  after  they  were  taken  from  jail  by 
the  police  and  were  brought  before  the  justice.     This  was  a  charge 
the  constable  or  policeman  might  make  under  section  8  of  chapter 
692  of  the  Laws  of  1866  (as  amd.  by  Laws  of  1877,  chap.  89)  ;  and  by 
the  Revised  Statutes  (2  R.  S.  752,  §  11)  if  the  sheriff  performed  this 
duty  he  would  be  entitled  to  the  same  fees.    We  find  no  other 
provision  for  fees  for  custody  of  the  prisoners  one  dollar  per  day. 
The  charter  of  the  village  of  Greneseo  (Laws  of  1872,  chap.  237, 
§  61)  makes  it  the  duty  of  the  local  police  who  takes  the  person 
to  jail  to  render  this  service,  and  the  sheriff  has  no  duty  with  refer- 
ence thereto.     The  other  two  items  seem  to  be  chargeable.     The 
County  Law  (Laws  of  1892,  chap.  686)  provides,  by  section  90,  that 
the  county  jail  shall  be  used  for  the  detention  of  persons  charged 
with  crime  and  committed  for  trial  or  examination ;  by  section  92, 
that  the  sheriff  shall  receive  and  safely  keep  in  the  county  jail  every 
person  lawfully  committed  to  his  custody  for  safekeeping,  examina- 
tion or  trial ;  and  by  section  93  (as  amd.  by  Laws  of  1896,  chap.  826) 
that  prisoners  detained  for  trial  shall  be  provided  with  a  sufficient 
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qnantity  of  plain,  wholesome  food  at  the  expense  of  the  county ;  and 
by  sabdivisions  5  and  7  of  section  230  that  county  charges  cover  com- 
pensation of  sheriflPs  for  commitment  and  discharge  of  prisoners  and 
expenses  necessarily  incurred  in  the  support  of  persons  committed  to 
the  jails  of  the  county.  It  is  provided  by  section  61  of  the  charter  of 
Geneseo,  hereinbefore  referred  to,  in  effect,  that  a  person  of  the  class 
charged  for  in^this  item  of  $803.19,  upon  being  arrested  by  the  local 
police,  shall  at  once  be  taken  before  the  police  justice  of  the  village ; 
but  if  the  police  justice  or  another  justice  cannot  be  found,  then  the 
officer  who  makes  the  arrest  may  detain  the  prisoner  in  custody  or 
commit  him  to  the  county  jail,  etc.,  for  safekeeping  until  a  justice  be 
found,  not  exceeding  twenty-four  hours,  when  the  officer  shall  bring 
the  offender  before  the  justice,  etc.  Reading  all  these  provisions 
together,  it  must  be  held  that  the  sheriff  was  compelled  to  receive 
and  discharge  this  class  of  offenders  and  to  provide  them  with  board 
while  detained  in  jail,  and  was  entitled  to  charge  the  county  fees 
for  service  and  the  expense  of  furnishing  such  board.  It  may  be 
that  the  village  ought  to  be  required  to  pay  these  charges,  so  as  to 
relieve  the  county  therefrom.  The  statute  will,  however,  have  to  be 
amended  to  accomplish  such  a  result.  The  courts  cannot  afford  the 
relief. 

"We  see  no  objection  to  the  practice  pursued  in  this  case,  of  issuing 
a  peremptory  writ,  or  to  the  audit  of  this  item  and  the  allowance  of 
fioch  part  of  it  as  the  board  determines  justified  and  required  under 
the  rules  of  law  we  have  here  laid  down. 

The  board  rejected  the  whole  item,  apparently  on  the  ground 
that  the  village  of  Geneseo  and  not  the  county  of  Livingston  was 
liable  for  the  services  actually  rendered  and  expenses  actually 
incurred.  In  this  the  board  erred.  It  should  now  be  compelled  to 
act  upon  the  bill,  audit  the  same,  allowing  not  necessarily  what  is 
charged  for  the  two  items  we  have  held  chargeable,  but  whatever 
the  facts  require  the  board  to  allow  under  the  rules  of  law  we  have 
established  for  this  action. 

Such  was  the  practice  adopted  in  People  v.  Supervisors  of  Dela- 
ware Co.  (45  N".  Y.  196) ;  People  ex  rel,  Thurston  v.  Town 
Auditors  of  Elmira  (82  id.  81),  and  we  think  this  the  more  simple 
and  economical  method  of  disposing  of  the  controversy. 

We  conclude,  therefore,  that  the  order  appealed  from  should  be 
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modified  so  as  to  disallow  the  writ  as  to  the  item  of  $51  for  court 
attendance,  and  so  as  to  direct  the  issue  of  the  writ  compelling  the 
board  to  audit  the  item  of  $803.19,  allowing  such  amount  thereof 
as  represents  correctly  the  services  of  the  sheriff  for  receiving  and 
discharging  prisoners  at  seventy-live  cents  each,  and  expense  incurred 
for  board  of  such  prisoners,  and  as  modified  the  order  should  be 
affirmed,  without  costs  in  this  court  to  either  party.  Form  of 
decision  to  be  settled  before  Mr.  Justice  "Williams,  on  two  days* 
notice. 

All  concurred. 

Order  modified  so  as  to  disallow  the  writ  as  to  the  item  of  $51  for 
court  attendance  and  so  as  to  direct  the  issuance  of  the  writ  com- 
pelling the  board  to  audit  the  item  of  $803.19,  allowing  such  amount 
thereof  as  correctly  represents  the  services  of  the  sheriff  for  receiv- 
ng  and  discharging  prisoners  at  seventy-five  cents  each,  and  expense 
incurred  for  board  of  such  prisoners,  and  as  modified  affirmed,  with- 
out costs  of  this  appeal  to  either  party.  The  form  of  the  decision 
to  be  settled  by  and  before  Mr.  Justice  Williams  upon  two  days' 
notice. 


The  People  of  the  State  of  New  York  ex  rel.  John  FLEMiNa 
and  Others,  Kespondents,  v.  Michael  Daley  and  Others,  as 
President  and  Board  of  Trustees  of  the  Village  of  Lewiston, 
Appellants. 

Submission  of  the  question  cutothe  reincorporation  of  a  village —  wlien  a  petition  is 
made  thertfor  the  submission  must  be  made  mthin  a  reasonable  time. 

Section  800  of  the  Village  Law  (Laws  of  1897.  chap.  414)  provides  as  follows 
*'  A  village  iDcorporated  by  special  law  and  subject  to  its  provisions  may  be 
reincorporated  under  this  chapter  by  adopting  a  proposition  therefor.  Such  a 
proposition  may  be  submitted  at  an  annual  election  or  at  a  special  election  to 
be  called  for  that  purpose.  The  board  of  trustees  of  such  a  village  may  upon 
its  own  motion,  and  shall  upon  the  petition  of  twenty -five  electors  assessed 
upon  the  last  assessment  roll  of  the  village,  cause  to  be  submitted  at  a  village 
election,  a  proposition  for  such  reincorporation.  »  »  *  A  proposition  for 
the  reincorporation  of  a  village  under  this  article  shall  not  be  submitted  at  an 
election  either  annual  or  special  during  the  months  of  February  or  March/' 
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EM,  that  while  the  section  confers  upon  the  trustees  of  a  village,  to  whom  such 
a  petition  is  presented,  a  discretion  as  to  the  time  when  the  proposition  shall 
be  submitted  to  the  electors,  such  discretion  is  not  arbitrary,  but  must  be 
reasonably  exercised; 

That  the  trustees  are  bound  to  submit  the  question  within  a  reasonable  time,  and 
are  not  entitled  to  delay  such  submission  for  a  period  of  eight  months  in  order 
that  the  question  may  be  submitted  at  a  general  election. 

Williams,  J.,  dissented. 

Appeal  by  the  defendants,  Michael  Daley  and  others,  as  president 
and  board  of  trustees  of  the  village  of  Iiewiston,  from  an  order  of  the 
Supreme  Court,  made  at  the  Erie  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Niagara  on  the  16th  day  of 
October,  1903,  directing  the  issuance  of  a  peremptory  writ  of 
mandamus  requiring  the  defendants  to  call  a  special  election  to 
vote  upon  the  question  of  the  reincorporation  of  the  village  of 
Lewiston. 

Patrick  F.  Kvrvg^  for  the  appellants. 

e/".  Boardman  Scovellj  for  the  respondents. 

Stovek,  J. : 

The  village  of  Lewiston  is  incorporated  under  a  special  law. 
Application  by  petition  was  duly  made  to  the  defendant  trustees 
under  section  300  of  the  Village  Law  (Laws  of  1897,  chap.  414) 
to  have  the  question  of  reincorporation  submitted  to  the  voters  of 
the  village  qualified  to  vote  on  that  subject,  and  on  October  6, 1903, 
the  trustees  resolved  to  submit  the  question  at  the  general  election 
to  be  held  in  May,  1904.  The  petitioners  requested  a  special  elec- 
tion to  be  held  October  27,  1903. 

The  provision  of  section  300  of  the  Village  Law  is  as  follows : 
"A  village  incorporated  by  special  law  and  subject  to  its  pro- 
visions may  be  reincorporated  under  this  chapter  by  adopting  a 
proposition  therefor.  Such  a  proposition  may  be  submitted  at  an 
annual  election  or  at  a  special  election  to  be  called  for  that  purpose. 
The  board  of  trustees  of  such  a  village  may  upon  its  own  motion  and 
shall  upon  the  petition  of  twenty-five  electors  assessed  upon  the  last 
assessment-roll  of  the  village,  cause  to  be  submitted  at  a  village 
election,  a  proposition  for  such  reincorporation.  *  *  *  ^ 
proposition  for  the  reincorporation  of  a  village  under  this  article 
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shall  not  be  submitted  at  an  election  either  annual  or  special  daring 
the  months  of  February  or  March." 

The  claim  of  the  defendants  is  that  thej  have  a  discretion  as  to 
the  time  of  submitting  the  proposition,  and  may  either  call  a  special 
election  or  wait  until  the  annual  election  in  May,  1904. 

We  think  the  contention  of  the  defendants  is  too  broad.  While 
they  have  a  discretion  as  to  the  time  of  submission,  such  discretion 
is  not  arbitrary,  but  must  be  reasonably  exercised.  If  they  had 
determined  to  call  a  special  election  in  May,  it  would  hardly  be 
claimed  that  a  wise  discretion  had  been  exercised ;  but  had  the 
annual  election  been  about  to  occur  within  a  short  time  of  tlie  pre- 
sentation of  the  petition  the  defendants  might  well  have  postponed 
submission  until  then. 

It  was  the  evident  intent  of  the  statute  to  provide  a  means  of  sub- 
mission in  cases  where  trustees  did  not  move  either  from  lack  of 
interest  in  or  open  hostility  to  submission. 

Upon  the  presentation  of  the  petition  the  trustees  were  bound  to 
move  within  a  reasonable  time  and  use  all  reasonable  efforts  for  a 
prompt  and  fair  submission.  The  duty  to  act  fairly  and  within  a 
reasonable  time  lies  upon  every  public  officer.  We  think  the  delay 
of  eight  months  in  submitting  the  proposition  was  not  within  the 
right  of  the  defendants  to  impose  and  was  not  a  reasonable  time 
within  which  to  submit  the  proposition,  and  it  was  their  duty  to  call 
a  special  election  within  a  reasonable  time. 

The  order  should  be  affirmed,  with  costs. 

All  concurred,  except  Williams,  J.,  dissenting. 
Order  affirmed,  with  costs. 
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Maby  Kelly,  Respondent,  v.  Metbopolitan  Stbeet  Railway 
Company,  Appellant. 

If^ury  to  apuamger  on  a  street  c(vr  punctured  by  tJie  tikctft  cf  a  tooffon  —  the  rail- 
road company  is  not  obliged  to  use  the**  highest  degree  of  care.** 

In  an  action  to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff 
while  a  passenger  on  one  of  the  defendant's  street  cars,  in  consequence  of  the 
abaft  of  an  express  wagon  puncturing  the  side  of  the  car  while  it  was  in 
motion,  it  is  error  for  the  court  to  charge  the  jury  that  it  was  the  duty  of  the 
defendant  to  use  *'  the  highest  degree  of  care  "  for  the  safety  of  the  plaintiff, 
and  the  defendant  is  entitled  to  have  the  court  charge  that  it  was  only  obliged 
to  use  a  "high  degree  of  care." 

HnecHBEBO  and  Hooker,  JJ.,  dissented. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county  of  Queens 
on  the  2d  day  of  February,  1903,  upon  the  verdict  of  a  jury  for 
$800,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
11th  day  of  February,  1903,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Bayard  H.  Ames  [^F.  A.  Oaynor  with  him  on  the  brief],  for 
the  appellant. 

Joseph  FUchj  for  the  respondent. 
OOODBIOH,  P.  J. : 

The  plaintiff  has  recovered  a  verdict  against  the  defendant  for 
personal  injuries  occasioned  to  her  while  she  was  a  passenger  on  its 
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road.  She  was  seated  on  the  north  side  of  a  car  running  west 
through  Thirty-fourth  street,  Manhattan,  and  crossing  Fifth  avenue, 
when  the  shaft  of  an  express  wagon  going  south  along  Fifth  avenue 
punctured  the  side  of  the  car  and  injured  her.  The  only  question 
which  it  is  necessary  to  consider  is  the  charge  of  the  learned  court. 
In  the  principal  charge  the  court  said :  "  Now,  while  the  railroad 
company  are  not  insurers  or  guarantors  of  the  safety  of  passengers 
upon  their  cars,  it  is  their  recognized  duty  to  use  the  highest  degree 
of  care  for  the  safety  of  persons  who  become  passengers  upon  their 
cars."  Defendant's  counsel  specifically  excepted  "  to  that  portion 
of  your  Honor's  charge  wherein  you  say  that  the  defendant  com- 
pany was  bound  to  exercise  the  highest  degree  of  care  to  insure  the 
safety  of  the  plaintiff.  The  Court :  Yes.  Defendant's  Counsel :  I 
ask  your  Honor  to  modify  that  part  of  the  charge  and  to  charge 
the  jury  that  they  were  only  required  to  exercise  a  high  degree  of 
care.    The  Court  declines  so  to  charge  and  defendant  excepts." 

I  think  the  refusal  was  error,  under  Stierle  v.  Union  Hy,  Co. 
(156  N.  Y.  70,  684).  We  held  this  doctrine  in  Regenshurg  v. 
Naasa/u  Elec,  B,  It.  Co,  (58  App.  Div.  566)  and  in  Conway  v.  Brook- 
lyn Heights  R.  R.  Co.  (82  id.  516).  There  are  circumstances  where 
the  rule  stated  by  the  court  may  be  applicable,  but  it  is  not  a  rule 
of  universal  application  and  certainly  not  in  the  case  at  bar. 

The  judgment  and  order  should  be  reversed. 

Woodward  and  Jenks,  JJ.,  concurred ;  Hibsohbebg,  J.,  dissented 
in  memorandum,  with  whom  Hookeb,  J.,  concurred. 

HiESOHBEEG,  J.  (disscnting) : 

Independent  of  the  question  whether  or  not  the  charge  of  the 
learned  trial  justice,  to  the  effect  that  the  defendant  was  bound  to 
exercise  the  highest  degree  of  care,  is  correct,  I  am  of  opinion  that 
the  ultimate  charge  in  response  to  the  two  final  requests  made  by 
the  defendant's  counsel  was  equivalent  to  instructing  the  jury  that 
the  measure  of  duty  on  the  part  of  the  defendant  was  limited  to 
the  exercise  of  the  utmost  care  possible  under  the  circumstances 
of  the  case,  and  that,  therefore,  there  was  no  error. 

Hooker,  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 
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LoBETTO  DuoAN   and  Ida  Duoan,  Appellants,  v,  John  Sharkbt 
and  Others,  Respondents. 

Purchase  cf  real  property  at  a  mortgage  foreeloaure  sale  by  a  guardian  ad  litem  — 
it  is  wicUMe,  not  wid — the  ten  yeari  Statute  of  Limitalions  applies  to  an  action 
to  avoid  the  deed — grantees  of  the  guardian  ad  litem  are  not  chargeable  with 
actual  fraud. 

The  purchase  of  mortgaged  real  property  at  a  foreclosure  sale  held  iu  1864,  by 
the  guardian  ad  litem  of  the  infant  ow  ners  of  the  equity  of  redemption,  inured 
to  the  benefit  of  such  infants.  Such  a  purchase,  however,  was  not  absolutely 
void,  but  was  only  voidable  at  the  instance  of  the  infants. 

An  action  by  the  owners  of  the  equity  of  redemption  to  avoid  the  deed  and 
declare  the  trust,  is,  except  as  affected  by  the  infancy  of  the  owners  of  the 
equity  of  redemption,  governed  by  the  ten  years'  Statute  of  Limitations  pre- 
scribed in  section  888  of  the  Code  of  Civil  Procedure. 

Where,  therefore,  the  owners  of  the  equity  of  redemption  do  not  bring  the  action 
to  avoid  the  deed  and  establish  the  trust  until  more  than  sixteen  years  after 
the  youngest  of  such  owners  has  attained  her  majority,  the  action  is  barred  by 
the  Statute  of  Limitations. 

Orantces  of  the  guardian  ad  litem  for  a  valuable  consideration  cannot  be  charged 
wilh  actual  fraud  perpetrated  by  the  guardian  ad  litem,  unless  knowledge  of 
such  fraud  is  brought  home  to  them. 

Appeal  by  the  plaintiffs,  Loretto  Dugan  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  16th  day  of 
September,  1902,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  Kings  County  Special  Term,  dismissing  the  complaint 
upon  the  merits. 

J.  Brownson  Ker  [  WiUicmi  T.  Schley  with  him  on  the  brief], 
for  the  appellants. 

Joseph  A.  Burr  and  John  J.  AUeUy  for  the  respondents. 

Goodrich,  P.  J. : 

The  plaintiffs  bring  this  action  to  impress  a  trust  in  their  favor 

upon  certain  real  property  in  New  Utrecht.     In  1859  the  premises 

were  owned  by  pne  Ellen  A.  Dugan.     She  died  intestate  on  May 

8, 1863.     At  that  time  the  premises  were  subject  to  two  mortgages, 

App.  Dnr.— Vol.  LXXXIX.        11 
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one  of  $500,  given  in  1859  by  Ellen  and  her  husband,  Philip  A. 
Dugan,  to  secure  a  portion  of  the  purchase  money,  the  other  for 
$300,  dated  December,  1861.  Both  of  the  mortgages  were  assigned 
to  George  Vassar.  Ellen  left  her  surviving  her  husband  Philip  and 
seven  children,  born  between  June  15,  1849,  and  November  28, 
1860.  The  plaintiff  Loretto  was  the  oldest  and  the  plaintiff  Ida 
the  youngest. 

In  October,  1863,  Vassar  commenced  an  action  to  foreclose  the 
first  of  said  mortgages,  making  Philip  and  the  seven  children 
defendants.  Loretto  was  then  fourteen  years  of  age.  In  November 
Philip  was  appointed  guardian  ad  litem  of  Loretto  and  her  brother 
Charles,  on  their  petition.  At  the  same  time  Philip  was  appointed 
guardian  ad  litem  of  his  other  children,  infant  defendants.  lie 
appeared  in  the  action  and  answered,  submitting  the  rights  of  his 
wards  to  the  court.  In  December  a  judgment  of  foreclosure  was 
entered,  and  in  January,  1864,  the  premises  were  sold  by  the  sheriff 
to  Philip  for  $500,  and  a  report  of  sale  filed  in  March,  1864,  no 
exceptions  thereto  being  ever  filed.  Philip  entered  into  possession 
of  the  property  and  in  August,  1864,  conveyed  the  premises  to 
Henry  T.  Van  Pelt,  the  deed  being  immediately  recorded.  The 
property  in  various  portions  was  conveyed  by  Van  Pelt  or  his 
grantees  to  other  defendants  in  this  action  and  substantial  improve- 
ments have  been  made  thereon. 

This  action  was  commenced  on  April  1, 1897.  Each  of  the  defend- 
ants appeared  and  among  other  defenses  pleaded  the  Statute  of 
Limitations.  There  was  no  testimony  as  to  actual  fraud  on  the  part 
of  Philip  or  any  of  the  defendants,  and  the  court  has  found  that 
none  of  the  defendants  had  any  notice  or  knowledge  of  any  irregu- 
larity in  the  sale  to  Philip,  or  of  any  defect  except  such  as  was  con- 
veyed by  the  judgment  roll  and  the  report  of  sale  and  the  deed  by 
the  sheriff  to  Dugan.  At  the  trial  of  the  issues  the  court  dismissed 
the  complaint,  and  from  the  judgment  entered  thereon  the  plaintiflEa 
appeal. 

Dv^an  V.  Denyae  (13  App.  Div.  214),  decided  by  this  court  in 
January,  1897,  was  an  action  in  ejectment  against  one  of  the  grantees 
above  referred  to.  We  held  that  the  purchase  of  the  property  by 
Philip,  according  to  the  settled  common-law  doctrine,  inured  to  the 
benefit  of  the  cestuis  qite  trtisterUj  and  that  the  purchase^  was  not 
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abfiolntelj  void,  but  only  voidable  at  their  instance,  and  that  the 
case  thus  presented  was  peculiarly  a  subject  of  equitable  cognizance. 
(See,  also,  Kahn  v.  CAapinj  152  N.  Y.  305.) 

Previous  to  1880,  the  purchase  of  property  under  sale  in  partition 
by  a  guardian  ad  litem  was  declared  to  be  void  (2  K.  S.  326,  §  58). 
This  provision  was  extended  to  foreclosure  sales  in  1880,  by  section 
1679  of  tlie  Code  of  Civil  Procedure,  but  the  rights  of  the  parties 
in  this  action  must  be  determined  by  the  law  as  it  was  previous  to 
1880.  As  there  was  no  statutory  provision  at  that  time,  the  com- 
mon law  was  in  force,  as  already  stated. 

Among  other  defenses,  the  defendants  have  separately  pleaded 
that  in  August,  1864,  Philip  conveyed  all  the  premises  to  Henry 
Van  Pelt,  and  that  they  as  grantees  of  Van  Pelt  have  been  in  pos- 
session of  various  parts  of  the  premises  under  written  claim  of  title 
for  more  than  twenty  years,  and  also  that  the  cause  of  action  did  not 
accrue  within  ten  years  before  the  commencement  of  the  action. 

Here,  as  in  Dugan  v.  Denyae  {8iipra\  it  appears  that  the  plain- 
tiffs are  out  of  possession  of  the  property.  The  prayer  for  judg- 
ment is  that  it  may  be  adjudged  that  upon  the  death  of  Ellen  Dugan 
the  title  descended  to  her  children,  that  the  sheriff's  deed  to  Philip 
should  be  adjudged  to  be  a  deed  in  trust  for  them,  that  the  deeds 
executed  by  him  be  declared  invalid  and  that  the  plaintiffs  be  per- 
mitted to  redeem  the  lands  from  any  lawful  liens  thereon  and  be 
restored  to  the  possession  of  the  premises  and  that  the  defendants  be 
compelled  to  account  for  rents  and  profits.  The  sheriff's  deed  to 
Dngan  being  not  void  but  only  voidable,  the  real  cause  of  action  is 
to  set  aside  that  deed. 

The  appellants'  brief  contains  the  point :  **  The  action  was  brought 
in  time,  under  Code  Civ.  Pro.  §  382,  snbd.  5."  Section  382  fixes 
the  limitation  of  six  years,  and  subdivision  5  reads  as  follows :  '^  An 
action  to  procure  a  judgment,  other  than  for  a  sum  of  money,  on 
the  ground  of  fraud,  in  a  case  which,  on  the  thirty-first  day  of 
December,  eighteen  hundred  and  forty-six,  was  cognizable  by  the 
Court  of  Chancery.  The\.  cause  of  action  in  such  a  case  is  not 
deemed  to  liave  accrued  until  the  discovery  by  the  plaintiff  or  the 
person  under  whom  he  claims  of  the  facts  constituting  the  fraud." 

The  respondents  contend  that  the  action  is  not  one  arising  under 
that  subdivision  nor  an  action  described  in  the  section,  and,  there- 
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fore,  that  it  comes  under  the  ten  years'  limitation  prescribed  in  sec- 
tion 388. 

Smith  V.  Ha/milton  (43  App.  Div.  17)  was  an  action  brought  by 
a  creditor  of  one  Smith  to  set  aside  a  sale  and  conveyance  under  the 
following  circumstances :    Smith  made  a  voluntary  assignment  to 
Hamilton  in  trust  for  his  creditors.     Among  the  assigned  property 
was  a  flouring  mill  on  which  there  was  a  mortgage  of  $15,000.     This 
mortgage  was  foreclosed,  and  at  the  sale  Hamilton,  on  May  24, 1887, 
purchased  the  property,  and  on  May  twenty-sixth  received  his  deed 
from  the  sheriflf.     It  was  held  that  the  Statute  of  Limitations  began 
to  run  on  the  24th  of  May,  1887,  and  that  tlie  action  was  commenced 
one  day  too  late.     The  court  said  (pp.  18, 19) :  "  It  may  be  assumed 
that  Hamilton,  in  purchasing  this  property,  was  acting  in  antagonism 
to  his  trusteesliip.     This  did  not  render  the  sale  void.     The  title 
was  vested  in  him  absolutely  subject  to  repudiation  by  the  parties 
interested  in  the  estate  intrusted  to  him.     They  alone  could  assail 
it.     {Read  v.  Knell^  143  N.  Y.  484.)     It  was  not  incumbent  upon 
them  to  sliow  actual  fraud  to  impeach  the  validity  of  the  deed  to 
the  defendant.    Their  cause  of  action  is  based  upon  the  act  of 
•defendant  in  making  the  purchase  in  contravention  of  his  fiduciary 
relation.    {Yeoman  v.  Townshend^  74  Hun,  625.)    The  Code  does 
not  in  specific  terms  provide  how  long  these  parties  may  have  in 
vehich  to  avail  themselves  of  their  right  to  impugn  the  sale.     The 
ten  years'  limitation,  therefore,  applies.     (Code  Civ.  Proc.  §  388  ; 
MaUer  of  Rogers^  153  N.  Y.  316;  Gilmore  v.  Ham,  142  id.  1.) 
*    *    *    The  title  vested  in  the  purchaser  was  that  of  the  mortgagor 
and   mortgagee  combined  and   wiped   out   that  of  the  assignee. 
{Packer  v.  The  Rochester  <&  Syracuse  R.  R.  Co,,  17  N.  Y.  283  . 
Thomas  Mort.  §  1013* ;   Rector,  etc.,  v.  Mack,  93  N.  Y.  488.)    That 
ended  his  relationship  with  that  property  as  trustee  of  an  express 
trust.     His  title  was  subject  to  attack  by  the  cestuis  que  trust  j  if 
they  did  not  interfere  his  ownership  was  unassailable.     At  best  he 
was  only    a  trustee  ex  maleficio.    Constructive  fraud  alone   was 
imputable  to  him.     His  sinning  is  due  to  his  position.     Where  a 
trust  arises  by  implication,  or  where  the  fraud  charged  is  not  active 
but  constructive  merely,  the  statute  is  operative  from  the  time  the 
wrong  was  committed.    {Lamm^r  v.  Stoddard,  103  N.  Y.  672  ; 

*2d.  ed.— [Rep. 
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Yemnan  v.  Townshend^  supra  ;  Price  v.  Mulford^  107  N.  Y.  303.) 
*  *  *  Bat  the  inception  of  the  caase  of  action  is  not  dependent 
upon  knowledge  in  plaintiffs  where  no  actual  f rand  has  been  com- 
mitted.    That  date  is  an  arbitrary  one  prescribed  by  the  Code." 

So  also  in  Yeoman  v.  Townahend  (74  Hun,  625, 627)  it  was  said  : 
**  It  may  be  regarded  as  settled,  that  wtiere  an  attorney  who  has  con- 
duct of  a  sale  becomes  a  purchaser,  his  client  may  avoid  the  sale  and 
claim  the  benefit  of  the  purchase.  {Fulton  v.  Whitney^  66  N.  Y. 
548.)  And  to  entitle  the  client  to  such  relief,  he  is  not  required  to 
allege  or  prove  any  fraud,  because  such  a  purchase  is  one  which 
equity  forbids,  and  to  avoid  which  all  that  is  necessary  to  be  shown 
is  the  relation  between  the  parties  and  the  purchase.  This  appear- 
ing, it  is  at  the  option  of  the  principal  to  repudiate  or  affirm  the 
contract  of  sale,  irrespective  of  any  proof  of  actual  fraud.  Where, 
therefore,  no  actual  fraud  has  been  proven,  and  the  relief,  if  granted, 
is  to  be  upon  the  theory  of  constructive  fraud,  the  question  is,  what 
lapse  of  time  will  bar  the  action  ?  The  sale  was  in  1867 ;  the  plain- 
tiffs' ancestor  did  not  die  until  1871 ;  and  from  the  date  of  the  sale 
until  his  death  in  the  latter  year,  he  took  no  action  to  repudiate  the 
sale.  This  action  was  commenced  in  1892.  The  unauthorized  pur- 
chase by  an  attorney  of  property  intrusted  to  him  to  sell  is  some- 
times termed  a  constructive  fraud,  and  the  attorney  is  termed  a 
trustee  ex  maleficio,  A  distinction  must  be  drawn  with  respect  to 
the  Statute  of  Limitations  between  an  actual,  express,  subsisting 
trust  or  a  case  of  actual  fraud,  and  the  case  of  an  implied  trust,  of  a 
trustee  ex  maleficio^  or  a  constructive  fraud.  In  the  two  former 
the  statute  does  not  begin  to  run  against  the  beneficiary  or  cestui 
qxie  t/rust  until  the  trustee  has  openly,  to  the  knowledge  of  the  bene- 
ficiary, renounced,  repudiated  or  disclaimed  the  trust,  while  in  the 
latter  cases  the  statute  begins  to  run  from  the  time  the  wrong  was 
committed,  by  one  chargeable  as  trustee  by  implication.  This  dis- 
tinction is  recognized  by  our  Code  of  Civil  Procedure." 

Even  if  actual  fraud  had  been  perpetrated  by  Philip  Dugan,  his 
innocent  grantees  for  a  valuable  consideration  cannot  be  charged 
with  his  fraud  unless  knowledge  is  brought  home  to  them,  (5izr- 
rington  v.  Frie  County  Sa/vinga  Bwnk^  101  N,  Y.  257,  where  the 
doctrine  was  announced  and  acted  upon.) 

I  am  of  opinion  that  the  ten-year  Statute  of  Limitations  is  appli- 
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cable  to  this  condition  of  affairs.  The  conveyance  to  Pliilip  was 
dated  in  January  and  recorded  on  February  6,  1864.  The  ten  years 
expired  on  February  5,  1874,  except  as  affected  by  the  infancy  of 
the  two  children,  Loretto,  who  became  of  age  in  June,  1870,  and 
Ida,  who  became  of  age  in  November,  1881.  This  action  was  com- 
menced about  sixteen  years  later  than  the  latter  date,  viz.,  April  1, 
1897 ;  consequently,  the  statute  has  run  against  both  plaintiffs. 
The  judgment  should  be  aflSrmed,  with  costs. 

Woodward,  Hirschberg,  Jknks  and  Hooker,  JJ.,  concurred. 

Judgment  aflSrmed,  with  costs. 


The  Long  Island  Railroad  Company,  Respondent,  v.  Mart  A. 
Reilly  and  Others,  Defendants,  Impleaded  with  Daniel  Soholl 
and  Christina  Scholl,  his  Wife,  Appellants. 

Aioard  in  eondemncUion  proceedings  —  when  not  disturbed  on  appeal. 

Except  iu  an  unusual  case  an  award,  made  by  commissioners  of  appraisal 
appointed  in  a  condemnation  proceeding,  will  not  be  disturbed  by  the  Appel- 
late Division  on  the  ground  that  it  is  inadequate,  particularly  where  the  oom- 
missioners  personally  viewed  the  premises. 

Appeal  by  the  defendants,  Daniel  Scholl  and  another,  from  a 
final  order  of  the  Supreme  Court,  made  at  the  Kings  County 
Special  Term  and  entered  in  the  oflice  of  the  clerk  of  the  county  of 
Queens  on  the  2d  day  of  February,  1903,  confirming  the  report  of 
commissioners  of  appraisal  appointed  in  a  condemnation  proceeding. 

Sanders  Shanks^  for  the  appellants. 

WUliam  J.  Kelly,  for  the  respondent. 

Goodrich,  P.  J. : 

The  action  was  brought  to  acquire  three  parcels  of  land  adjacent 
to  the  plaintiff's  right  of  way  near  Jamaica,  Long  Island,  one  of 
which  was  owned  by  the  defendant  Daniel  Scholl.  The  court  gave 
judgment  condemning  the  premises  and  appointed  three  commis- 
sioners to  ascertain  the  value  of  the  land,  which  was  unimproved. 
The  commissioners  personally  viewed  the  premises  and  took  evidence 
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of  experts  as  to  value  and  reported  such  value  to  be  $950.  The 
owner  and  his  wife  appeal,  contending  that  the  value  should  have 
been  thirty  per  cent  greater,  or  about  $1,235. 

The  amount  of  the  award  is  justified  by  the  evidence,  and  we  see 
no  reason  to  interfere  with  it,  all  the  more  for  the  fact  that  tlie 
commissioners  personally  viewed  the  premises.  "Tlie  rule,"  said 
the  court,  in  Manhattan  li.  Co.  v.  0*SuUivan  (6  App.  Div.  571, 
577 ;  affd.  on  the  opinion  below,  150  N.  Y.  569),  "  which  governs 
upon  the  review  of  the  award  of  commissioners  is  well  settled. 
Every  intendment  is  in  favor  of  the  action  of  the  commissioners. 
They  are  not  confined  to  the  evidence  adduced  before  them,  but 
may  view  the  premises.  The  court  not  only  lacks  the  opportunity  of 
seeing  the  witnesses,  which  always  leads  an  appellate  tribunal  to  differ 
reluctantly  with  the  trial  court,  but  also  is  without  this  important 
aid  which  is  open  to  the  commissioners.  The  practice  in  cases 
of  this  character,  as  was  said  by  Yan  Brunt,  P.  J.,  in  The  Matter 
of  the  N.T.  E.  B,  B.  Co.  (35  N.  Y.  St.  Repr.  944),  has  been  not 
to  disturb  the  findings  of  the  commissioners  unless  it  is  apparent 
that  injustice  has  been  done  or  that  they  have  overlooked  some 
material  feature  of  the  case,  or  proceeded  upon  an  erroneous  prin- 
ciple or  been  influenced  by  prejudice  or  passion." 

The  order  should  be  affirmed,  with  costs. 

WooDWABD,  HiBsoHBEKo,  Jenks  and  HooKEB,  JJ.,  concurred. 

Final  order  confirming  award  of  commissioners  affirmed,  with 
costs. 


David  M  .  H.  Place,  Respondent,  v.  Geobgiana  Estellb  Ken- 
nedy, Appellant,  Impleaded  with  Eva  Rogebs  and  Others, 
Defendants. 

Partition  mit  —  it  may  be  retained  by  a  court  of  equity  notwitlittaiiding  the  fact 
that  the  plaintiff* s  title  and  right  of  poseef^sion  are  disputed. 

The  oomplaint  in  an  action  of  partition  alleged  that  David  Hains,  Sr.,  died  in 
1881  leaving  a  will,  by  which  he  devised  the  premises  in  question  to  his  son 
David  Hains,  Jr.,  for  life,  and  upon  his  death  to  his  lawful  issue  whether 
children  or  grandchildren;  that  David  Hains,  Jr.,  died  in  1891  leaving  as  his 
sole  lawful  issue  his  grandchildren,  the  plaintiff  and  the  defendant  Eva 
Rogers. 
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Georgiana  £.  Kennedy  and  others  were  made  parties  defendant  under  an  allega- 
tion that  they  asserted  some  claim  or  interest  in  the  property  which  consti- 
tuted a  cloud  upon  the  title.  Georgiana  E.  Kennedy  served  an  answer  in 
which  she  alleged  that  the  will  provided  that  if  David  Hains,  Jr.,  should  die 
without  lawful  issue  the  premises  in  question  should  pass  to  the  lawful  issue 
of  the  testator's  daughter,  Margaret  A.  Hains;  that  David  Hains,  Jr.,  left  no 
lawful  issue;  that  the  defendant  Kennedy  was  a  granddaughter  of  Margaret 
Hains  and  that  she  and  Catharine  E.  Downing,  who  was  not  a  party  to  the 
action,  became  the  owners  of  the  premises  upon  the  death  of  David  Hains,  Jr. 

She  demanded  an  affirmative  judgment  that  the  plaintiff  and  the  defendants, 
other  than  herself,  surrender  to  her  the  possession  of  the  premises  and  account 
to  her  for  the  rents  and  profits.  The  issues  relative  to  the  question  of  title 
were  tried  before  a  jury  and  were  found  in  favor  of  the  plaintiff.  After  the 
verdict  had  been  entered  the  defendant  Kennedy  moved  to  dismiss  the 
complaint. 

Hdd,  that  the  motion  was  properly  denied; 

That  notwithstanding  the  fact  that  the  plaintiff's  title  and  right  of  possession 
was  disputed,  a  court  of  equity  having  acquired  jurisdiction  of  the  action  was 
not  obliged  to  dismiss  the  complaint  and  remit  the  plaintiff  to  his  remedy 
at  law. 

Appeal  by  the  defendant,  Georgiana  Estelle  Kennedy,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflE,  entered  in 
the  office  of  the  clerk  of  the  county  of  Westchester  on  the  24th 
day  of  January,  1903,  upon  tlie  decision  of  the  court  rendered 
after  a  trial  at  the  Kings  County  Special  Term,  the  court  having, 
at  the  Westchester  trial  term,  directed  a  verdict  upon  certain  issues 
of  fact  tried  before  a  jury ;  also  from  an  order  of  the  Supreme 
Court,  made  at  the  Kings  County  Special  Term  and  entered  in 
said  clerk's  oflSce  on  the  3d  day  of  February,  1903,  denying  the 
said  defendant's  motion  to  vacate  such  judgment. 

Alfred  B.  Ondkahank^  for  the  appellant. 

Burton  C.  Meighariy  for  the  respondent 

Goodrich,  P.  J. : 

This  is  an'appeal  from  a  judgment  for  partition  of  property  in 
Westchester  county.  The  plaintiff  alleged  that  David  Hains,  Sr., 
died  in  1831,  leaving  a  will  by  which  he  devised  the  property  in 
question  to  his  son,  David  Ilains,  Jr.,  for  his  life,  and  upon  his 
death  to  his  lawful  issue,  whether  children  or  grandchildren  ;  that 
David  Hains,  Jr.,  died  in  1891,  leaving  as  his  only  lawful  issue  his 
grandchildren,  the  plaintiff  and  the  defendant  Eva  Rogers.     The 
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plaintiff  made  parties  defendant  Georgiana  E.  Kennedy  and  otliers^ 
alleging  that  tliey  asserted  some  claim  or  interest  in  the  property^ 
which  constituted  a  cloud  upon  the  title.  He  demanded  judgment 
for  a  partition  of  the  premises  according  to  the  rights  of  the  respec- 
tive parties,  that  the  premises  might  be  sold  and  the  proceeds 
divided  among  the  owners  according  to  their  several  rights  and 
interests  therein,  and  to  that  end  that  the  rights  and  interests  of 
the  parties  interested  in  said  premises  or  the  proceeds  might  be 
determined. 

Several  "of  the  defendants  answered  and  among  them  Mrs.  Ken- 
nedy, but  as  none  except  herself  appeals  from  the  judgment,  it 
becomes  necessary  to  examine  only  her  contention.  Her  answer  sets 
out  portions  of  the  will  under  which  she  claimed  title,  upon  the  alle- 
gation that  David  Hains,  Jr.,  died  without  leaving  any  lawful  issue. 
The  pertinent  clause  of  the  will  devised  a  life  estate  in  the  premises 
to  David  Hains,  Jr.,  and  at  his  decease  to  his  son,  David  M.  Hains, 
and  if  the  latter  should  die  leaving  no  lawful  issue,  then  to  the  law- 
ful issue  of  his  daughter,  Margaret  A.  Hains.  Mrs.  Kennedy 
alleges  that  she  is  the  granddaughter  of  Margaret  and  that  she  and 
Catharine  E.  Downing,  who  is  not  a  party,  on  the  death  of  David 
M.  Haines  became  the  owner  of  the  premises.  She  demanded 
affirmative  judgment  that  the  plaintiff  and  the  defendants  other  than 
herself  surrender  to  her  the  possession  of  the  premises  and  account 
to  her  for  the  rents  and  profits. 

Section  1543  of  the  Code  of  Civil  Procedure  provides  that  in  an 
action  for  partition  the  title  or  interest  of  the  plaintiff  or  any 
defendant  in  the  property  as  stated  in  the  complaint  may  be  con- 
troverted by  the  answer  of  any  defendant,  and  that  the  issues  thus 
joined  must  be  tried  and  determined  in  the  action.  This  course  was 
pursued  at  the  trial,  where  the  questions  were  submitted  to  and 
answered  by  the  jury  under  direction  of  the  court,  as  follows: 
"  Second.  —  Is  {dc)  the  plaintiff,  David  M.  H.  Place,  and  the  defend- 
ant, Eva  Bogers,  the  lawful  issue  of  Annie  E.  Hains,  later  Annie 
E-  Place  ?  Answer.  Yes.  Third.  —  Was  Annie  E.  Hains,  later 
Annie  E.  Place,  the  lawful  issue  of  David  M.  Hains  ?    Answer.  Yes.'' 

After  the  verdict  had  been  entered  Mrs.  Kennedy  moved  to  dis- 
miss the  complaint,  and  the  motion  was  denied  and  an  interlocutory 
judgment  entered,  from  which  Mrs.  Kennedy  alone  appeals. 
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The  meiuorandam  filed  by  Mr.  Justice  Gaynob,  the  learned  trial 
justice,  is  as  follows:  "The  defendant  Kennedy  by  her  answer  has 
chosen  to  make  an  issue,  and  to  pray  therein  for  affirmative  relief 
accordingly.  She  has  thereby  submitted  her  claims  to  adjudication 
in  this  action.     Judgment  for  the  plaintiff." 

The  learned  counsel  for  the  appellant  states  in  his  brief  that 
"the  claim  to  affirmative  relief  was  abandoned  on  the  trial." 
I  find  nothing  in  the  record  to  corroborate  the  statement.  He 
also  cites  numerous  authorities  to  the  effect  that  where  in  parti- 
tion actions  the  plaintiff's  title  or  right  of  possession  are  disputed, 
the  plaintiff  should  be  remitted  to  his  action  at  law.  This  point  is 
set  at  rest  by  the  case  of  Satterlee  v.  Kohbe  (173  N.  Y.  91),  where 
the  court  said  (pp.  95,  96) :  "  It  is  doubtless  true  that  during  a  long 
period  in  the  history  of  our  jurisprudence,  while  partition  actions 
were  regarded  as  peculiarly  within  the  domain  of  equity  jurisdic- 
tion, whenever  it  appeared  that  the  title  or  right  of  possession  of 
the  plaintiff  was  disputed  or  that  he  had  been  actually  ousted  by 
his  cotenants,  courts  of  equity  would  witlihold  relief  and  remit  the 
parties  to  their  action  at  law.  The  principal  reason  for  this  was 
that  there  was  no  adequate  provision  for  a  jury  trial  of  issues 
involving  questions  of  title,  but  this  reason  has  been  removed  by 
legislation  embraced  within  the  provisions  of  the  present  Code. 
Considering  these  enactments  in  their  fair  scope  and  meaning,  they 
seem  to  permit  the  retention  within  the  jurisdiction  of  equity  of 
partition  actions  even  where  the  question  of  adverse  possession  is 
involved.  The  statute  prescribes  in  great  detail  the  persons  who 
mv^t  be  made  defendants  (Code,  §  1538),  and  farther  on  the  persons 
who  may  be  made  defendants  at  the  election  of  the  plaintiff. 
Among  the  latter  class  is  mentioned  a  '  creditor  or  other  person 
having  a  lien  or  interest  which  attaches  to  the  entire  property.' 
(§  1540.*)  If  the  share,  right  or  interest  of  a  party  is  unknown  to 
the  plaintiff  that  fact  must  be  stated  in  the  complaint.  (§  1542.) 
This  last  provision  seems  to  contain  the  clear  implication  that  the 
plaintiff  may  join  as  defendants  in  the  action  persons  in  possession 
or  who  claim  some  interest  the  nature  and  character  of  which  is 
unknown.  It  is  broad  enough  to  include  intruders,  trespassers  or 
persons  claiming  title  or  some  right  adverse  and  hostile  to  the  plain^ 

*Thi8  provision  appears  in  Code  Civ.  Proc.  §  1589.—  [Rep. 
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tiff.  It  would  seem  to  be  plain  that  it  was  intended  to  permit  the 
plaintiff  to  join  as  defendants  parties  claiming  some  interest  in  the 
property  although  these  persons  might  not  in  any  legal  sense  be 
cotenants,  but  claiming  adversely.  The  title  or  interest  of  any 
party  may  be  put  in  issue  by  pleading  and  the  issue  tried  by  a  jury. 
(§§  1543,  1544.)  Thus  we  see  that  all  the  obstacles  to  the  full  and 
complete  jurisdiction  of  equity  in  actions  for  partition  have  been 
5wept  away." 

The  judgment  is  correct  and  should  be  affirmed,  with  costs. 

Babtlett,  Woodwabd,  Hirschbero  and  Jenks,  JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


The  People  of  the  State  op  New  York  ex  rel.  Thomas  Kenny 
Sr.,  Respondent,  v.  Homer  Folks,  as  Commissioner  of  Public 
Charities  of  the  City  of  New  York,  Appellant. 

Objections,  not  raised  below ,  are  not  available  on  appeal — provision  of  the  Oivit 
Service  Lav>  requiring  a  hearing  before  a  veteran  fireman  can  be  removed  from 
office — his  relation  to  the  municipality  defined — the  lato  is  constitutional — the 
superintendent  of  out-door  poor  for  the  borough  of  Richmond  is  not  a  deputy  of 
the  commissioner  of  public  charities. 

Where  the  respondent  in  an  alternative  writ  of  mandamus,  at  the  close  of  the 
relator's  evidence,  moves  for  a  decision  in  his  favor  upon  the  issues  raised  by 
the  return,  and,  at  the  close  of  the  whole  evidence,  moves  for  Judgment  and 
for  a  finding  that  the  issues  of  fact  were  as  stated  in  the  return,  but  does  not 
specify  as  one  of  the  grounds  of  such  motions  that  there  was  a  failure  of  the 
relatDr's  proof  in  a  certain  particular,  he  cannot  raise  the  latter  objection  for 
the  first  time  upon  an  appeal  from  an  order  granting  a  peremptory  writ. 

Under  section  21  of  the  Civil  Service  Law  (Laws  of  1899,  chap.  870,  as  amd.  by 
Laws  of  1902,  chap.  270),  which  provides  that  no  person  holding  a  position  by 
appointment  or  employment  Id  the  cities,  counties,  towns  or  villages  of  the 
State  "  who  shall  have  served  the  term  required  by  law  in  the  volunteer  fire 
department  of  any  city,  town  or  village  in  the  State,  *  *  *  shall  be 
removed  from  such  position  or  employment  except  for  incompetency  or  mis- 
conduct shown  after  a  hearing  upon  due  notice,  upon  stated  charges  and  with 
the  right  to  such  employee  or  appointee  to  a  review  by  a  writ  of  certiorari,"  it 
is  not  necessary  that  a  veteran  fireman  claiming  the  protection  of  the  section 
should  have  been  a  member  of  the  fire  department  officially  connected  with  the 
municipality;  it  is  sufficient  if  he  was  a  member  of  an  incorporated  fire  com* 


Digitized  by  VjOOQ IC 


172     PEOPLE  EX  RBL.  KENNY  v.   FOLKS. 

Second  Defabtksnt,  Ducbmber,  1903.  [Vol.  99. 

pany,  the  object  of  which  was  to  render  the  public  serricc  in  the  extinguish- 
ment of  fires. 

Section  21  of  the  Civil  Service  Law  does  not  violate  the  14th  amendment  of  the 
Constitution  which  provides  that ''  No  State  shall  deny  to  any  person  within 
Its  Jurisdiction  the  equal  protection  of  the  law/' 

The  right  to  be  appointed  to  a  non-elective  municipal  office  is  only  a  privilege, 
and  a  State  may  pass  laws  to  regulate  the  privileges  and  immunities  of  its  own 
citizens,  provided  that  in  so  doing  it  does  not  abridge  their  privileges  and 
immunities  as  citizens  of  the  United  States. 

The  superintendent  of  out-door  poor  for  the  borough  of  Richmond  in  the  city 
of  New  York  is  not  a  deputy  of  the  commissioner  of  public  charities  within 
the  meaning  of  section  21  of  the  Civil  Service  Law,  as  amended  by  chapter 
270  of  the  Laws  of  1902,  which  provides  that  the  veteran  exemption  clause 
docs  not  apply  to  "a  deputy  of  any  official  or  department." 

Appeal  by  the  defendant,  Homer  Folks,  as  commissioner  of  pub- 
lic charities  of  the  city  of  New  York,  from  a  linal  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Richmond  on  the  10th  day 
of  February,  1903,  granting  the  relator's  motion  for  a  peremptory 
writ  of  mandamus  after  the  trial  of  issues  raised  by  the  return  to  an 
alternative  writ  of  mandamus. 

James  McKeen  [  Walter  8.  Brewster  with  him  on  the  brief  J.  for 
the  appellant. 

Warren  C,  Van  Slyke^  for  the  respondent 

Goodrich,  P.  J. : 

The  findings  of  fact  are  supported  by  evidence  and,  briefly 
stated,  are  as  follows :  The  relator,  Kenny,  is  a  veteran  volunteer 
fireman,  having  served  more  than  the  time  required  by  law,  viz., 
from  January,  1872,  to  December,  1881,  in  the  Cataract  Engine 
Company  No.  2  of  the  North  Shore  fire  department  of  the  county 
of  Richmond,  which  was  a  volunteer  fire  company  in  said  county. 
Kenny  was  appointed  superintendent  of  out-door  poor  for  the  bor- 
ough of  Richmond  in  1898,  and  held  that  office  and  fulfilled  its 
duties  continuously  from  that  date  until  March  31,  1902,  when  he 
was  summarily  removed  by  Mr.  Folks,  commissioner  of  public  chari- 
ties of  the  city  of  New  York,  without  a  hearing  upon  notice  or 
charges,  and  without  being  served  with,  or  receiving,  any  charges 
of  incompetence  or  misconduct.     No  charges  of  any  kind  were  ever 
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preferred  against  him.  On  April  11,  1902,  ho  served  on  the  com- 
missioner formal  notice  protesting  against  his  removal,  but  he  has  not 
been  reinstated. 

The  office  or  position  held  by  Kenny  was  not  that  of  a  private 
secretary,  casiiier  or  deputy  of  any  official  or  department,  and  Kenny 
did  not  occupy  a  position  involving  a  strictly  confidential  relation- 
ship between  the  commissioner  and  himself.  The  office  has  never 
been  abolished  and  still  exists.  At  the  time  Kenny  was  removed 
there  was  a  vacancy  in  the  department  which  he  was  qualified  to  fill, 
viz.,  the  position  of  deputy  superintendent  of  out-door  poor  for  the 
borough  of  Richmond,  which,  on  April  1,  1902,  was  filled  by  the 
appointment  of  one  Sechusen.  The  office  of  superintendent 
remained  vacant  till  May  10,  1902,  when  the  office  of  deputy  was 
abolished  and  Sechusen  was  appointed  superintendent  of  out-door 
poor  for  the  borough  of  Hichmond.  The  duties  performed  by 
Sechusen  from  April  first  to  May  tenth,  as  deputy,  and  since  May 
tenth,  as  superintendent,  are  similar  in  kind  and  character  and  sub- 
stantially the  same  as  those  performed  by  Kenny  as  superintendent 
prior  to  his  removal. 

The  court  granted  a  peremptory  writ  of  mandamus  commanding 
the  commissioner  to  reinstate  and  re-employ  Kenny  in  the  office  of 
superintendent  of  out-door  poor  in  the  borough  of  Richmond,  at 
Ids  former  salary.     From  this  order  the  commissioner  appeals. 

The  appellant  contends  that  the  finding  that  Kenny  was  a  veteran 
volunteer  fireman  was  not  warranted  by  the  evidence.  "We  think 
otherwise.  In  the  2d  paragraph  of  the  petition  it  is  alleged  that 
Kenny  was  a  veteran  volunteer  fireman  and,  while  the  return 
denied  the  allegation  of  the  2d  paragraph,  such  denial  was  coupled 
with  the  allegation  that  no  notice  of  such  claim  was  made  by 
Kenny  until  after  his  removal.  At  the  trial  Kenny  was  asked : 
"Were  you  a  member  of  the  Cataract  Engine  Company  No. 
2 1 "  A  simple  objection  was  made  without  specifying  any  grounds 
and  afterwards  the  act  of  the  Legislature  incorporating  the  Cataract 
Company  was  ofifered  and  received  in  evidence  without  objection, 
and  Kenny  testified,  also  without  objection,  that  he  joined  the  com- 
pany as  an  active  member  in  1871,  and  served  as  such  until  1882, 
and  thereafter  continued  to  serve  as  a  privileged  member ;  that  he 
was  foreman  in  1874. 
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It  seems  from  the  course  of  the  bearing  to  have  been  assumed 
that  Kenny  was  a  veteran  volunteer  fireman.  The  commissioner's 
counsel,  at  the  conclusion  of  the  relator's  evidence,  moved  for  a 
decision  in  his  favor  upon  the  issues  raised  by  the  return,  and  at 
the  close  of  the  whole  evidence  moved  for  judgment  and  a  finding 
that  the  issues  of  fact  were  as  stated  by  the  commissioner  in  his 
return  to  the  alternative  writ.  It  is  now  too  late  to  contend  that 
there  is  a  failure  of  proof  in  this  respect  inasmuch  as  the  motion 
did  not  specify  the  point  now  raised  as  one  of  the  grounds  of  the 
motion.  It  was  said  in  Gerding  v.  Hashin  (141  N.  T.  514,  520), 
^^  A  motion  to  direct  a  verdict  for  the  defendant  is  in  substance  a 
motion  for  a  nonsuit,  and  must  be  governed  by  the  same  rules. 
*  *  *  It  is  undoubtedly  the  general  rule  that  a  motion  for  a 
nonsuit  is  ineffectual  unless  the  grounds  upon  which  it  is  based  are 
specified.  The  defect  in  the  plaintiff's  case  should  be  pointed  out, 
so  that  he  may  supply  it,  if  he  can.  (Citing  cases.)  So  much  is 
required  by  good  faith  and  fair  practice,  and  so  much  is  due  to 
the  orderly  administration  of  justice." 

It  may  be  assumed  that  the  relator  could  have  given  other  evi- 
dence, if  it  had  been  necessary  (which  is  not  at  all  certain),  in  view 
of  his  testimony  that  he  was  a  member  of  an  incorporated  fire 
company  for  the  time  required  by  law. 

Neither  is  it  necessary  that  the  veteran  should  be  a  member  of  a 
fire  department  officially  connected  with  a  municipality.  It  is  suf- 
ficient if  he  was  a  member  of  an  incorporated  tire  company  the 
object  of  which  was  to  render  the  public  service  in  the  extinguish- 
ment of  fires.  That  is  the  public  service  to  which  the  statute  has 
relation.  In  other  statutes  the  distinction  is  recognized,  without 
making  a  difference  by  reason  thereof.  Notably  in  section  1030, 
subdivision  13,  of  the  Code  of  Civil  Procedure,  which  exempts  from 
jury  duty  in  the  several  counties  of  the  State,  other  than  the  coun- 
ties of  New  York  and  Kings,  "  a  member  of  a  fire  company,  or  fire 
department,  duly  organized  according  to  the  laws  of  the  State  *  *  * 
who,  after  faithfully  serving  five  successive  years  in  such  a  tire 
company,  or  tire  department,  has  been  honorably  discharged  there- 
from." Similar  language  is  used  in  subdivision  12  of  section  1081 
in  relation  to  jurors  in  the  county  of  New  York,  and  in  subdivisioa 
10  of  section  1127  in  relation  to  jurors  in  the  county  of  Kings. 
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This  eeems  to  be  decisive  of  the  question  wliether  Kenny  is  a 
veteran  volunteer  fireman  within  the  meaning  of  section  21  of  the 
Civil  Service  Law  (Laws  of  1899,  chap.  370,  as  amd.  by  Laws  of 
1902,  chap.  270),  which  provides  that  no  person  holding  a  position 
by  appointment  or  employment  in  the  cities,  counties,  towns  or  vil- 
lages of  the  State  "  who  shall  have  served  the  term  required  by  law 
in  the  volunteer  fire  department  of  any  city,  town  or  village  in  the 
State,  ♦  *  *  shall  be  removed  from  such  position  or  employ- 
ment except  for  incompetency  or  misconduct  shown  after  a  hearing 
upon  due  notice,  upon  stated  charges  and  with  the  right  to  such 
employee  or  appointee  to  a  review  by  a  writ  of  certiorari." 

We  hold  that  Kenny  was  a  veteran  volunteer  fireman,  having  served 
the  time  required  by  law  in  a  "  volunteer  fire  department "  of  a  town 
or  village  in  this  State,  and,  being  such,  could  be  removed  from  his 
position  only  for  incompetency  or  misconduct  after  a  hearing  upon 
notice  and  stated  charges. 

The  commissioner  also  contends  that  the  relator  was  a  deputy, 
and  so  not  entitled,  within  the  provision  of  section  21  of  the  State 
Civil  Service  Law,  to  notice  and  hearing.  The  court  has  found, 
upon  sufficient  evidence,  that  he  was  not  a  deputy  within  the  mean- 
ing of  said  section  as  amended  by  chapter  270  of  the  Laws  of  1902, 
which  provides  that  the  veteran  exemption  clause  does  not  apply, 
among  others,  to  a  "deputy  of  any  official  or  department."  With 
this  finding  we  fully  concur. 

The  learned  corporation  counsel  earnestly  urges  that  section  21  is 
unconstitutional  and  void  because  it  violates  section  1  of  ti;o  14th 
amendment  of  the  Constitution  of  the  United  States,  which  provides 
that  "  no  State  shall  *  *  *  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws."  His  argument  is  that 
where  two  men  occupy  exactly  similar  positions  in  the  same  depart- 
ment of  the  municipal  service,  and  are  accused  of  the  same  offense, 
one,  if  a  veteran  volunteer  fireman,  can  be  discharged  only  after  a 
trial  in  which  the  burden  of  proof  is  on  his  accuser,  and  he- can  have 
the  decision  reviewed  on  certiorari,  while  the  other,  if  not  a  veteran, 
can  be  discharged  without  trial,  and  in  such  a  case  cannot  have  the 
decision  against  him  reviewed.  This,  he  contends,  is  not  "equal 
protection  of  the  laws.^* 

The  first  veteran  law  was  passed  in  1884  (Chap.  312).     That  act 
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has  been  amended  in  various  Respects  and  its  substance  incorporated 
in  other  statutes,  among  them  tlie  Greater  New  York  charter.  (See 
Laws  of  1897,  chap.  378,  §§  127,  1543,  as  amd.  by  Laws  of  1901, 
chap.  466.)  For  nearly  twenty  years  its  underlying  principle  has 
stood  practically  unchallenged.  The  Constitution  of  1894  (Art.  5, 
§  9)  adopts  the  principle  so  far  as  it  relates  to  appointment  and 
promotion  of  veterans,  but  is  silent  as  to  removals.  We  may  assume 
that  the  constitutional  convention  adopted  this  provision  of  the 
Constitution  with  reference  to  the  existing  law  as  to  removals, 
which  the  Legislature  had  plenary  power  to  pass  unless  restricted 
by  constitutional  limitation. 

The  learned  corporation  counsel  admitted  on  the  argument  that 
he  had  been  unable  to  find  any  authority  exactly  in  point.  Neither 
has  any  member  of  this  court. 

It  may  be  observed  that  the  main  purpose  of  section  1  of  the 
14th  amendment  of  the  Constitution  of  the  United  States  was 
the  protection  of  negroes  against  invidious  distinctions  as  to  their 
legal  rights.  While  it  has  not  such  a  restricted  sense  as  matter 
of  law,  it  would  be  a  long  stretch  of  interpretation  to  extend  it 
to  the  protection  of  persons  in  holding  State  offices.  It  cannot  be 
affirmed  that  any  person  has  a  right  to  be  appointed  to  a  non- 
elective  municipal  office.  If  the  municipality  confers  such  an  office 
upon  an  individual  he  cannot  be  said  to  have  a  property  right 
therein  until  a  definite  term  of  tenure  has  been  affixed  thereto.  At 
the  most  it  is  only  a  privilege,  and  as  to  privileges  of  citizens  we 
have  the  definite  utterance  of  the  Supreme  Court  of  the  United 
States  in  Preaaer  v.  Illinois  (116  U.  S.  252,  266),  where  it  was 
held  that  "  A  State  may  pass  laws  to  regulate  the  privileges  and 
immunities  of  its  own  citizens,  provided  that  in  so  doing  it  does  not 
abridge  their  privileges  and  immunities  as  citizens  of  the  United 
States."  We  cannot  see  why  the  veteran  sections  of  the  Constitu- 
tion and  of  the  Civil  Service  Law  are  not  precisely  and  completely 
within  the  language  and  spirit  of  this  opinion  of  the  United  States 
Supreme  Court. 

It  follows  that  the  order  should  be  affirmed. 

HiRSOHBEKG,  Jenks  and  Hooker,  J  J.,  concurred;  Woodwabd^  J«, 
ooDcorred  in  separate  opinion. 
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Woodward,  J.  (concurring) : 

1  have  DO  hesitation  in  concurring  in  the  result  reached  by  the 
learned  presiding  justice,  and  generally  in  the  reasons  which  appear 
in  his  opinion,  but  upon  the  constitutional  question  urged  I  prefer 
to  place  my  concurrence  upon  slightly  different  grounds. 

In  the  first  place  I  do  not  understand  that  the  appellant  is  in  a 
position  to  raise  the  question  of  the  "  equal  protection  of  the  laws." 
The  appellant,  Homer  Folks,  is  the  commissioner  of  public  charities 
of  the  city  of  New  York ;  he  holds  his  office  and  exercises  its  duties 
under  the  provisions  of  the  revised  Greater  New  York  charter  (Laws 
of  1901,  chap.  466,  §  658  et  seq.%  and  no  rights  or  interests  of  his 
are  involved  in  the  discrimination  between  veterans  and  others. 
If  some  one  in  his  employ,  other  than  a  veteran,  should  be 
removed  from  office  without  the  hearing  provided  for  in  the  case 
of  veterans,  such  person  might  question  whether  he  was  given  that 
equal  protection  of  the  law  which  the  Constitution  of  the  United 
States  requires,  but  the  appellant  is  not  in  a  position  to  raise 
this  question,  for  there  is  no  question  of  equality  in  which  he  is 
interested.  The  statute  provides  that  he  cannot  remove  a  veteran 
without  a  hearing,  and  the  Legislature  very  clearly  has  a  right  to 
limit  the  powers  of  the  officers  of  its  own  creation,  and  they  cannot 
challenge  this  power,  because,  as  between  the  relator  and  some 
unknown  and  disinterested  person,  there  is  a  discrimination  in  the 
law.  The  Legislature  might  have  provided  that  no  one  should  be 
removed  without  a  hearing,  and  the  appellant  would  have  accepted 
his  position  subject  to  this  limitation  on  his  powers,  and  this  situa- 
tion is  not  changed  because  the  Legislature  has  seen  fit  to  limit  his 
powers  only  as  to  veterans.  He  takes  the  office  under  the  conditions 
prescribed  by  the  law ;  he  is  not  denied  the  equal  protection  of  the 
law.  He  has  the  rights  conferred  upon  him  by  law,  and  no  others, 
and  the  fact  that  the  law,  as  between  others,  may  not  be  equal,  can- 
not give  him  the  right  to  discharge  without  a  hearing  those  whom 
the  law  declares  must  be  given  a  hearing.  In  other  words,  the 
appellant  has  no  legal  interest  in  whether  the  law  is  equal  in  its 
protection  to  those  who  are  employed  through  his  agency.  He  has 
a  right  to  the  office  and  its  emoluments,  but  he  has  no  legal  interest 
in  the  relative  rights  of  his  subordinates,  and  when  the  law  declares 
App.  Div.— Vol.  LXXXIX.        12 
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that  he  cannot  remove  any  one  belonging  to  a  certain  class  without 
a  hearing,  that  constitutes  a  limitation  upon  his  powers,  jnst  as  much 
as  any  other  provision  which  limited  or  regulated  his  powers.  The 
fact  that  the*  act  might  be  unconstitutional  as  between  his  snbordi. 
nates  would  not  enlarge  his  powers  and  permit  him  to  discharge 
without  a  hearing. 

In  the  case  now  before  ns  the  Legislature  has  extended  a  privilege 
to  a  certain  class  of  citizens ;  it  has  limited  the  common-law  right  of 
the  appointing  officer  to  remove  his  appointee,  and  the  officer  who 
accepts  public  employment  under  the  laws  of  this  State  cannot  dis- 
regard this  limitation  npon  his  powers,  because  the  Legislature  has 
not  seen  fit  to  extend  this  privilege  to  all  persons  equally ;  the  law 
is  controlling  upon  the  relator,  whatever  rights  individuals  discrimi- 
nated against  by  such  legislation  might  have  in  the  premises.     The 
provisions  of  section  21  of  chapter  370  of  the  Laws  of  1899,  as 
amended  by  chapter  270  of  the  Laws  of  1902,  apply  equally  to  every 
appointing  power  in  the  State ;  the  appellant  has  the  equal  protec- 
tion of  the  law  in  the  discharge  of  the  duties  of  the  office  which  he 
holds,  and  if  there  is  any  defect  in  the  statute  under  section  1 
of  the  14th  amendment  of  the  Constitution  of  the  United  States, 
it  is   not   one   which  affects   the  rights  of  the   appellant.     That 
Constitution  does  not  place  any  limitations  upon  the  granting  of 
privileges  to   persons  occupying  public   offices  or  public  emploj'- 
ments,  and  the  Legislature  clearly  had  the  power  to  determine  that 
no  one  should  be  removed  without  a  hearing  upon  specific  charges. 
It  has  extended  this  privilege  of  permanency  in  public  employment 
to  veterans  of  the  army  and  navy  and  of  fire  departments,  and  this 
is  the  standard  of  privileges  which  the  State  has  established  and 
which  is  controlling  upon  the  appellant.     If  there  are  others  who 
are  not  given  this  privilege,  and  who  are  deprived  of  their  positions 
without  an  equal  opportunity  of  being  heard,  they  may  be  in  a  posi- 
tion to  complain  that  they  have  been  denied  the  equal  protection  of 
the  law,  but  neither  the  appellant  nor  the  relator  has  any  such  rela- 
tion to  this  proceeding,  and,  therefore,  as  to  them,  there  is  no  con- 
stitutional question  involved.     '^  Nor,"  says  Judge  Cooley  in  liis 
Constitutional  Limitations  (6th  ed.  p.  196),  "  will  a  court  listen  to  an 
objection  made  to  the  constitutionality  of  an  act  by  a  party  whose 
rights  it  does  not   affect,  and  who  has   therefore    no  interest    in 
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defeating  it.''    (See  People  v.  Brooklyn,  F.  cfe  C.  L  R.  Co.,  89  N. 
Y.  75y  93,  and  aathoritiee  there  cited.) 

Upon  the  merits,  however,  I  am  of  the  opinion  that  the  provi- 
sions of  section  20  of  chapter  370  of  the  Laws  of  1899,  as  amended 
by  chapter  270  of  the  Laws  of  1902,  are  not  open  to  the  objection 
that  they  do  not  afford  the  equal  protection  of  the  laws,  as  that 
clause  is  understood  in  constitutional  law.     This  provision  of  sec- 
tion 1  of  the  14th  amendment  of  the  Constitution  of  the  United 
States  was  intended  to  guarantee,  not  that  every  person  should 
have  exactly  the  same  privileges  as  every  other  person,  regard- 
less of  differences  in  conditions,  and   independent  of  proper  and 
reasonable  classifications,  but  that  every  person  within  the  juris- 
diction of  the  State  should  be  given  the  same  rights  and  privi- 
leges under  the  same  circumstances  and  conditions ;  it  was  the  same 
guaranty,  in  effect,  as  that  found  in  the  1st  section  of  the  1st 
article  of  our  State  Constitution,  which  provides  that  "  no  member 
of  this  State  shall  be  disfranchised,  or  deprived  of  any  of  the  rights 
or  privileges  secured  to  any  citizen  thereof,  unless  by  the  law  of  the 
land  or  the  judgment  of  his  peers."     This  clause,  "  the  law  of  the 
land,"  is  defined  by  Judge  Catron  (afterward  Mr.  Justice  Catbon 
of  the  United   States   Supreme  Court)  in  Y(mzant  v.  Waddel  (2 
Yei^.  260)  to  mean  "  a  general  and   public  law,  equally  binding 
upon  every  member  of  the  commimity.     *     *     *    The  right  to 
life,  liberty  and  property  of  every  individual  must  stand  or  fall  by 
the  same  rule  or  law  that  governs  every  other  member  of  the 
body  politic  or  Mand,'  under  similar  circumstances."    (See  Gulfj 
Colorado  cfe  Santa  Fe  By.  v.  Ellisy  165  U.  S.  150,  156 ;  CoUing 
V.  Ka/nsaa  City  Stock  Yards  Co.,  183  id.  79, 105.)    And  the  same 
idea  finds   concise   expression  in    Yick  Wo   v.  Hopkins  (118   id. 
356,  369)  where  in  speaking  of  section  1  of  the  14th  amendment 
of   the  Constitution  of  the  United   States  which  guarantees  the 
equal    protection  of   the  law,   it  is  said:    "These  provisions  are 
universal    in  their  application,   to   all   persons  within   the   terri- 
torial jurisdiction,  without  regard   to  any  differences  of  race,  of 
color,  or  of  nationality ;  and  the  equal  protection  of  the  laws  is  a 
pledge  of  the  protection  of  equal  laws."     And  the  requirement  of 
that  Constitution  is  met  when  the  act  of  the  Legislature  deals  with 
all  persons  of  a  particular  class  (where  that  classification  is  based 
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upon  some  reasonable  foandation),  upon  equal  terms.  Mere  arbi- 
trary selection  cannot  be  justified  as  classification,  but  where  there 
is  a  reasonable  distinction  —  some  distinct  line  of  demarcation  — 
between  classes  of  citizens,  the  Legislature  has  a  right  to  recognize 
such  classification,  and  to  make  different  rnles  with  respect  to  such 
classes,  so  long  as  in  so  doing  it  does  not  transgress  those  funda- 
mental rights  of  life,  liberty  and  the  pursuit  of  happiness.  {People 
V.  Orange  Co^iniy  Road  Cons.  Co,^  175  N.  Y.  84,  89,  and  authori- 
ties there  cited.  See,  also,  Yich  Wo  v.  Ilophins^  supra^  370,  where 
the  distinction  between  mere  political  riglits  and  the  fundamental 
rights  of  the  citizen  are  pointed  out.) 

Is  the  classification  provided  for  in  section  21  of  the  Civil  Service 
Law  as  amended  by  the  act  of  1902  arbitrary  or  unreasonable?  It 
finds  two  men  in  public  employment,  one  of  whom  has  served  the 
State  as  a  member  of  a  fire  department  within  some  of  its  munici- 
pal corporations  for  a  period  of  five  years  or  has  served  the  nation 
in  its  army  or  navy ;  lie  has  performed  services  for  which  the  State 
might  pension  liim  ;  for  which  it  might  properly  exempt  him  from 
jury  duty  or  from  other  civic  obligations,  and  no  good  reason  sug- 
gests itself  why  the  State  might  not  extend  to  him  the  privilege  of 
remaining  in  public  employment  under  a  better  tenure  of  oflSce  than 
that  which  is  secured  to  the  other  man  who  has  rendered  the  State  no 
special  service.  The  classification  is  not  arbitrary ;  it  is  based  upon 
actual  service  to  the  State  which  the  State  had  the  right  to  compensate 
in  the  first  instance  or  to  reward  by  pension  after  it  had  been  per- 
formed. Why,  then,  may  not  the  State,  in  determining  who  shall 
receive  the  compensation  of  its  public  places,  make  discrimination 
in  favor  of  those  who  have  rendered  special  service?  In  consider- 
ing a  similar  question  presented  to  the  Supreme  Judicial  Court  of 
Massachusetts  {Opinion  of  ike  Justices^  166  Mass.  689,  595)  the 
majority  of  the  judges  say :  "  The  General  Court  may  have  been 
of  opinion  that  a  person  who  had  served  in  the  army  or  navy  of  the 
United  States  in  the  time  of  the  war  of  the  rebellion  and  had  been 
honorably  discharged  therefrom,  or  who  was  a  citizen  of  Massa- 
chusetts and  had  distinguished  himself  by  valiant  and  heroic  con- 
duct in  the  army  or  navy  of  the  United  States  and  had  received  a 
medal  of  honor  from  the  President  of  the  United  States,  is  a  person 
who  has  shown  such  qualities  of  character  that  it  is  for  the  interests 
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of  the  Commonwealth  to  appoint  him  to  certain  offices  or  employ* 
ments  in  preference  to  other  male  persons  if  he  is  fonnd  otherwise 
qualified  to  perform  the  dnties.  The  General  Court  may  have  so 
thought  on  the  ground  either  that  such  a  person  would  be  likely  to 
possess  courage,  constancy,  habits  of  obedience  and  fidelity  which  are 
valuable  qualifications  for  any  public  office  or  employment,  or  that 
tlie  recognition  of  the  services  of  veterans  in  the  way  provided  for  by 
the  statute  would  promote  that  love  of  country  and  devotion  to  the 
welfare  of  the  State  which  it  concerns  the  Commonwealth  to  foster. 
If  snch  was  the  opinion  of  the  General  Court  we  cannot  say  that  it 
was  beyond  its  constitutional  power  to  enact  this  section."  This 
reasoning  is  sufficient  to  show  that  the  classification  of  veterans  is 
not  arbitrary  and  that  their  preferment  may  be  justified  upon  consid- 
erations of  public  policy,  and  it  cannot  be  said  that  a  person  who 
has  rendered  no  special  service  to  the  State  is  denied  the  equal  pro- 
tection of  the  law  because  he  is  not  put  upon  the  same  footing  in 
respect  to  a  political  regulation  with  one  who  has  made  sacrifices  of 
time,  health,  energies  and  opportunities  in  the  service  of  the  State* 
Political  employment  is  not  of  the  essence  of  civil  rights ;  its  grant 
or  denial  does  not  go  to  the  right  of  life,  liberty  or  property,  and 
no  man's  constitutional  rights  can  be  said  to  have  been  invaded 
because  he  is  put  into  a  different  class  from  that  of  his  fellows  and 
especially  where  the  classification  is  based  upon  substantial  services 
to  the  State.  If  the  discrimination  was  against  the  civil  rights  of 
the  relator ;  if  the  Legislature  should  undertake  to  prescribe  condi- 
tions for  the  enjoyment  of  life,  liberty  or  property  which  should 
unequally  affect  the  rights  of  veterans  and  others,  there  would  be 
reason  for  challenging  the  action  of  the  Legislature;  but  in  the 
mere  matter  of  political  employment  it  is  clear,  both  upon  reason 
and  authority,  that  there  is  no  ground  for  complaint  in  the  classifi- 
cation which  the  Legislature  has  made  in  the  statute  now  under 
consideration. 

There  is  a  clear  distinction  between  the  case  at  bar  and  that  class 
of  cases  where  the  Legislature  has  attempted  to  deprive  persons  of 
their  remedy  against  municipal  corporations  by  requiring  conditions 
precedent  which  were  practically  impossible  of  fulfillment.  In  those 
cases  the  fundamental  rights  of  the  individual  are  at  stake ;  the 
cause  of  action,  growing  out  of  the  invasion  of  the  plaintiff's  consti- 
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tutional  right  to  life  {Bertholfv.  O'Reilly,  U  N.  Y.  509,  515),  is 
property,  and  this  can  be  taken  from  him  only  by  due  process  of 
law.  {Dyett  v.  Hyman,  129  N.  Y.  361,  357.)  "  Due  process  of 
law  is  process  due  according  to  the  law  of  the  land  "  (  Walker  v. 
Sa/uvinet,  92  U.  S.  90,  93),  which  reqnires  that  the  party  wronged 
must  have  a  reasonable  opportunity  to  have  his  rights  judicially 
determined.  (Cooley  Const.  Lim.  [6th  ed.]  442.)  In  tliese  munici- 
pal cases  there  is  no  classification  ;  there  is  an  arbitrary  selection  of 
particular  cities,  and  it  is  provided  that  where  tlie  cause  of  action 
accrues  in  such  a  city  it  must  be  regulated  by  an  arbitrary  rule  which 
does  not  apply  to  citizens  similarly  situated  in  other  portions  of  the 
State,  while  in  the  case  now  before  us  the  law  is  uniform  throughout 
the  State,  the  classification  is  based  upon  a  reasonable  foundation, 
and  no  fundamental  right  of  any  one  is  involved  in  the  proceeding. 
Nor  does  this  conclusion  conflict  with  that  reached  in  the  cases  of 
Oro88man  v.  Caminez  (79  App.  Div.  15)  and  of  Cody  v.  Dempsey 
(86  id.  335).  The  classification  of  cities  for  the  purpose  of  depriv- 
ing persons  of  their  fundamental  rights  can  find  no  justification  in 
any  of  the  adjudicated  cases.  While  it  is  true,  of  coui-se,  that  a 
thing  which  might  be  harmless  if  done  upon  a  remote  country  high- 
way would  become  a  nuisance  in  the  streets  of  New  York,  and  it  is 
competent  for  the  Legislature  to  n\ake  acts  criminal  in  one  portion 
of  the  State  which  would  not  be  criminal  in  another,  this  power 
only  extends  to  the  legitimate  exercise  of  the  police  power,  arid  not 
to  prescribing  conditions  for  the  transaction  of  business,  where  there 
is  no  legitimate  basis  for  the  classification.  For  instance,  if  the 
Statute  of  Frauds  should  be  limited  in  its  operation  to  the  cities  of 
the  first  and  second  class,  what  possible  justification  could  there  be 
for  such  a  discrimination  between  the  rights  and  privileges  of  the 
people  of  this  State  ?  Fraud  is  not  confined  to  localities ;  it  is  liable 
to  manifest  itself  in  all  portions  of  the  State,  and  the  limitations 
should  be  made  to  reach  all  of  the  people  or  none.  Every  man  mak- 
ing a  contract  in  any  occupation  or  employment  should  stand  \x\>oii 
an  equal  footing  with  every  other  man  ;  that  is  the  essential  element 
of  the  law  of  the  land,  and  that  equal  protection  of  the  law  which 
is  required  by  section  1  of  the  14th  amendment  of  the  Constitution 
of  the  United  States.  The  laws  which  reach  and  affect  funda- 
mental rights  should  be  uniform  in  their  operation  upon  persons 
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in  the  same  general  circumstances ;  they  should  not  be  applied  by 
means  of  any  arbitrary  classifications  to  localities,  but  to  persons 
surrounded  by  the  same  circumstances  throughout  the  State.  (See 
Bank  of  the  StaU  v.  Cooper^  2  Yerg.  599 ;  24  Am.  Dec.  517,  and 
cases  heretofore  cited  on  the  law  of  the  land.) 

For  the  reasons  above  stated,  I  concur  in  the  conclusion  reached 
by  the  presiding  justice,  that  the  order  appealed  from  should  be 
a£Srmed. 

Final  order  affirmed,  with  costs. 


In  the  Matter  of  the  Petition  of  John  Borup,  Respondent,  for  the 
Appointment  of  Commissioners  to  Assess  Damages  to  His 
Property  Resulting  from  a  Cliange  of  Grade  of  Jefferson  Place, 
in  the  Town  of  Eastchester,  New  York. 

Town  op  Eastohbstek  and  William  D.  Grangeb,  as  Supervisor 
of  said  Town,  Appellants. 

Apprautd  ofdamagMfor  a  change  of  grade  in  a  town  highway —  a  petition  therefor 
muet  allege  that  it  woe  previotuiy  graded  and  tlie  ownerehip  <yf  adjacent  land  by  the 
j)etitioner. 

Id  a  proceeding  instituted  against  a  town  under  chapter  610  of  the  Laws  of  1903, 
for  the  appointment  of  commissioners  to  determine  the  compensation  to  which 
the  petitioner  claims  to  be  entitled  by  reason  of  a  change  in  the  grade  of  a  high- 
way in  the  town,  it  is  necessary  for  the  petitioner  to  establish  that  the  highway 
has  been  previously  repaired,  graded  and  macadamized  from  curb  to  curb  by  the 
authorities  of  the  town  in  accordance  with  section  69  of  the  County  Law,  and 
that  the  petitioner  is  the  owner  of  land  adjacent  to  the  highway. 

Both  these  facts  are  Jurisdictional,  and  if  the  answer  of  the  town  raises  an  issue 
in  respect  thereto,  the  issue  must  be  tried  before  commissioners  can  be 
appointed. 

Appeal  by  the  Town  of  Eastchester  and  William  D.  Granger,  as 
supervisor  of  said  town,  from  an  order  of  the  Supreme  Court,  made 
at  the  Kings  County  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Westchester  on  the  26th  day  of  C)ctober, 
1903,  appointing  commissioners  under  chapter  610  of  the  Laws  of 
1903. 
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I8(mc  N.  MillSy  for  the  appellants. 

Alfred  E.  Smithy  for  the  respondent. 

GOODBICH,  P.  J. : 

John  Borup,  on  petition,  applied  at  Special  Term  for  an  order 
appointing  three  commissioners  to  determine  the  compensation  to 
which  he  might  be  entitled  by  reason  of  a  change  of  the  grade  of 
Jefferson  place  in  the  town  of  Eastchester.  The  notice  of  the 
application  was  addressed  to  William  D.  Granger,  supervisor  of  the 
town,  and  served  upon  him  together  with  a  copy  of  the  petition. 
The  Special  Term  appointed  the  commissioners,  and  the  supervisor 
and  the  town  appeal  from  the  order. 

The  proceedings  are  taken  under  chapter  610  of  the  Laws  of 
1903  (adding  §  11a  to  Laws  of  1890,  chap.  568),  which  provides 
that  "  in  any  town  in  which  a  highway  has  been  or  hereafter  shall 
be  repaired,  graded  and  macadamized  from  curb  to  curb  by  the 
authorities  of  the  town  in  accordance  with  the  provisions  of  section 
sixty-nine  of  chapter  six  hundred  and  eighty-six  of  the  laws  of 
eighteen  hundred  and  ninety-two  (the  County  Law),  the  owner 
or  owners  of  the  land  adjacent  to  the  said  highway  shall  be  entitled 
to  recover  from  the  town  the  damage  resulting  from  any  change 
of  grade."  The  owner  of  such  land  must  present  to  the  town 
board  a  verified  claim  of  his  damage,  and  if  he  and  the  town  board 
cannot  agree  upon  the  amount  of  his  damages  within  thirty  days^ 
the  owner  "  may  apply  to  the  Supreme  Court  for  the  appointment 
of  three  commissioners  to  determine  the  compensation  to  which  he 
is  entitled.  Notice  of  the  application  must  be  served  upon  the 
supervisor  of  the  town." 

It  is  evident  that  certain  facts  must  be  established  before  commis- 
sioners can  be  appointed,  and  among  them,  whether  the  highway 
has  been  previously  repaired,  graded  and  macadamized  from  curb 
to  curb  by  the  authorities  of  the  town  in  accordance  with  section  69 
of  the  County  Law,  and  whether  the  petitioner  is  the  owner  of  land 
adjacent  to  the  highway.  Both  facts  are  essential  to  the  jurisdic- 
tion of  the  court. 

The  petition  alleged,  f/rsty  that  in  March,  1901,  the  lawful 
authorities  of  the  town,  in  accordance  with  section  69  of  the 
County  Law  (See  Laws  of  1892,  chap.  686,  as  amd.  by  Laws  of  1900^ 
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chap.  12),  caused  the  highway  to  be  repaired,  graded  and  mac- 
adamized from  carb  to  curb,  aud  in  so  doing  changed  the  grade 
thereof;  and,  second,  that  the  petitioner  at  tlie  time  of  sucli  change 
of  grade  was  the  owner  of  adjacent  land. 

The  town  filed  an  amended  answer  in  which  both  of  these  allega- 
tions were  denied.  Thus  an  issue  was  raised  upon  which  the  town 
was  entitled  to  trial  before  the  court  had  jurisdiction  to  appoint 
commissioners  to  establish  the  damages,  for  if  the  highway  had 
never  before  been  graded  or  the  road  macadamized  from  curb  to 
curb,  or  if  the  petitioner  was  not  the  owner  of  adjacent  land,  he 
was  not  entitled  to  compensation.  This  position  is  accentuated  by 
the  fact  that  the  statute  of  1903  requires  notice  of  the  application 
for  commissioners  to  be  given  to  the  supervisor  of  the  town. 

This  view  renders  it  unnecessary  to  consider  the  other  points 
raised  by  the  appellants,  and  among  them,  the  constitutionality  of 
the  statute,  and  compels  a  reversal  of  the  order. 

BABTLBTr,  HiRSOHBBBo,  Jenks  and  Hooker,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


Thb  Pxoplb  of  the  State  of  New  Yobk,  Respondent,  v,  Henry 
F.  Meter,  Appellant. 

(He(nna(rgtiHns — ttatute  prohibiting  the  iale  of  any  mbstanee  in  imitation  of  butter 
—  it  ie  eonetittitional  —  the  dieeHoeure  at  the  eale  of  oleomargarine  colored  to  imitate 
butter  of  its  true  character — quaere,  as  to  the  caee  of  its  looking  like  butter  in  its 
natural  ttaie. 

A  Federal  statute  providing  for  the  taxation  of  persons  engaged  in  the  manufac- 
tnro  or  sale  of  oleomargarine  does  not  authorize  such  manufacture  or  sale  in  a 
State  in  which  either  is  lawfully  forbidden. 

Chapter  885  of  the  Laws  of  1902,  which  amended  section  26  of  the  Agricultural 
Law  by  inserting  therein  the  following  provision:  **  Any  person  manufactur- 
ing, selling,  offering,  or  exposing  for  sale  any  commodity  or  substance  iu  imi- 
tation or  semblance  of  butter,  tbe  product  of  the  dairy,  shall  be  deemed  guilty 
of  a  Tiolation  of  the  Agricultural  Law,  whether  he  sells  such  commodity  or 
substance  as  butter,  oleomargarine,  or  under  any  other  name  or  designation 
whatsoerer,  and  irrespective  of  any  representations  he  may  make  relative  to 
sach  commodity  or  substance,"  is  not  unconstitutional  so  far  as  it  prohibits  the 
\  of  oleomargarine  which  has  been  changed  by  the  addition  of  coloring  mat- 
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ter  from  its  natural  white  color  to  the  yellow  color  of  butter,  even  though  the 
seller  discloses  the  true  character  of  the  substance  at  the  time  of  the  sale. 
Qu€Bre,  whether  the  provision  quoted  would  be  uuconstitutional  if  oleomargarine 
in  its  natural  state  actually  looked  like  dairy >madc  butter. 

Appeal  by  the  defendant,  Henry  F.  Meyer,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn, 
in  favor  of  the  plaintiff,  entered  on  the  22d  day  of  July,  1903. 

The  action  was  brought  to  recover  a  penalty  for  violations  of 
sections  26  and  27  of  the  Agricultural  Law  (Laws  of  1893,  chap. 
338,  as  amd.  by  Laws  of  1902,  chap.  385,  and  Laws  of  1900,  chap. 
534,  respectively). 

Maurice  Meyer,  for  the  appellant. 

Bernard  J.  York,  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  : 

This  is  an  action  to  recover  a  penalty  for  alleged  violations  of 
sections  26  and  27  of  the  Agricultural  Law.  Section  26  prohibits 
the  manufacture  and  sale  of  imitation  butter,  and  section  27  pro- 
hibits the  coloring  of  butterine  or  oleomargarine  or  any  compound 
of  the  same  so  as  to  cause  such  product  to  resemble  butter  or  cheese, 
and  also  prohibits  the  sale  of  such  colored  compound. 

The  evidence  shows  that  the  defendant  sold  imitation  butter 
which  was  colored  so  as  to  resemble  natural  butter,  the  product  of 
the  dairy.  At  the  time  of  the  sale  he  avowed  that  the  substance 
sold  was  butterine.  In  his  answer,  however,  he  alleges  that  it  was 
oleomargarine,  and  the  evidence  shows  such  to  have  been  the  fact. 
There  was  testimony  given  by  a  chemist  employed  to  make  analyses 
for  the  Agricultural  Department,  which  the  court  was  entitled  to 
believe,  to  the  effect  that  the  natural  color  of  the  oleomargarine 
sold  by  the  defendant  was  white,  and  that  it  had  been  made  yellow 
by  the  addition  of  an  analine  dye. 

The  position  of  the  appellant  is  that  he  was  justified  in  selling 
oleomargarine  by  virtue  of  the  acts  of  Congress  of  the  United  States 
imposing  an  internal  revenue  tax  upon  that  substance ;  and  also 
that  the  legislation  of  this  State  prohibiting  the  sale  of  imitation 
bntter  cannot  constitutionally  be  made  applicable  to  the  sale  of 
oleomargarine  where  the  seller,  at  the  time  of  the  sale,  states  to  the 
purchaser  the  true  character  of  the  substance  sold. 
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There  is  nothing  in  the  first  proposition.  A  Federal  statute  pro- 
viding for  the  taxation  of  persons  engaged  in  the  manufacture  or 
sale  of  oleomargarine  does  not  authorize  such  manufacture  or  sale 
in  a  State  in  which  either  is  lawfully  forbidden.  {Plv/ndey  v. 
MassachusettSj  155  U.  S.  461.) 

As  to  the  second  proposition,  that  portion  of  the  Agricultural 
Law  which  is  now  attacked  as  unconstitutional,  is  the  amendment 
of  section  26  effected  by  chapter  385  of  the  Laws  of  1902,  which 
inserted  into  that  section  these  words :  "  Any  person  manufactur- 
ing, selling,  offering,  or  exposing  for  sale  any  commodity  or  sub- 
stance in  imitation  or  semblance  of  butter,  the  product  of  the  dairy, 
shall  be  deemed  guilty  of  a  violation  of  the  Agricultural  Law,  whether 
he  sells  such  commodity  or  substance  as  butter,  oleomargarine,  or 
under  any  other  name  or  designation  whatsoever,  and  irrespective 
of  any  representations  he  may  make  relative  to  such  commodity  or 
substance."  It  is  contended  that  this  enactment  is  unconstitntional 
because  it  assumes  to  forbid  the  sale  of  oleomargine,  a  healthful 
product,  under  its  own  name ;  and  we  are  referred  to  the  case  of 
People  V.  Bremer  (69  App.  Div.  14)  where  section  26  of  the 
Agricultural  Law  before  the  amendment  was  under  consideration, 
and  where  Van  Brunt,  P.  J.,  said  :  "  There  is  no  prohibition  against 
the  manufacture  of  oleomargarine  as  such;  but  when  made  to 
imitate  natural  butter  and  sold  as  such  there  is  a  violation  of  the 
provision  of  this  section  of  the  Agricultural  Law," 

It  seems  to  me  that  the  amendment  of  1902  is  constitutional  in 
its  application  to  the  facts  proved  in  the  present  case,  whatever 
view  we  might  be  required  to  take  if  it  appeared  that  no  change 
had  been  made  in  the  manufactured  substance  in  order  to  create  an 
appearance  resembling  that  of  butter.  Here  we  have  distinct  proof 
that  coloring  matter  had  been  added  to  the  oleomargarine  sold  by 
the  defendant  which  had  effected  a  change  in  its  appearance  from  a 
white  hue  to  the  yellow  or  yellowish  color  of  butter  made  from 
dairy  products.  The  substance  sold  therefor  had  been  artificially 
made  to  resemble  butter.  I  think  it  is  within  the  power  of  the 
Legislature  to  prohibit  the  sale  even  of  an  artificial  product,  the 
appearance  of  which  has  thus  been  altered  so  as  to  make  it  look 
like  another  and  wholly  different  substance,  although  the  seller  dis- 
cloee  its  true  character.     One  of  the  evils  to  be  guarded  against, 
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and  which  the  Legislature  may  properly  guard  against  by  laws  of 
this  characterj  is  the  deceptive  palming  off  upon  the  public  of  one 
article  for  another  {People  v.  Arenshergy  105  N.  Y.  123) ;  and  per- 
haps the  only  way  to  accomplish  this  result  in  the  case  of  a  sub- 
stance artificially  colored  so  as  to  resemble  butter  is  to  prohibit  its 
sale  even  under  its  true  name.  Otherwise  the  person  who  pur- 
chases it  from  the  manufacturer  or  dealer  may  subsequently  use  it 
for  purposes  of  deception ;  as,  for  example,  where  a  restaurant  keeper 
buys  oleomargarine  thus  colored  from  his  grocer  and  serves  it  to  the 
patrons  of  his  restaurant  in  the  guise  of  genuine  butter. 

Another  and  diflferent  question  would  arise  if  it  were  sought  to 
apply  the  amendment  of  1902,  above  quoted,  to  a  case  where  it 
appeared  that  oleomargarine  actually  looked  just  like  dairy-made 
butter  without  the  addition  of  any  ingredient  to  effect  a  change  in 
its  appearance.  It  will  be  time  enough  to  decide  that  question  when 
it  is  presented.  Upon  the  facts  of  the  case  at  bar  I  am  of  opinion 
that  the  disclosure  of  the  name  of  the  imitation  butter  sold  by  the 
defendant  did  not  relieve  him  from  the  penalty  prescribed  by  the 
Agricultural  Law. 

For  these  reasons  I  think  the  judgment  should  be  afiirme  ^ 

WooDWABD,  HiBBCHBERa,  Jenks  and  Hooker,  JJ.,  concurred. 
Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


OovBAB  Bband,  AppeUant,  v.  Bobden's  Condensed  Milk  Com- 
pany, Respondent. 

Negliffeme —  leaving  a  hone  unattended  in  a  city  street  —  ir^ury  to  a  pateenffer  in  a- 
street  ear  from  glass  broken  in  the  window  thereof  by  a  colliding  toagon  —  liability 
of  the  owner  of  the  wagon. 

Leaving  a  horse  unattended  in  the  street  is  prima  facie  an  act  of  negligence. 

In  an  action  brought  against  a  private  corporation  to  recover  damages  for  the^ 
loss  of  the  services  of  the  plaintiff's  infant  daughter,  evidence  was  given  to  the* 
effect  that  while  the  plaintiff's  daughter  was  riding  upon  a  street  car  somer 
object  collided  with  the  car  striking  the  second  window  from  the  rear  and 
breaking  the  glass  thereof,  which  fell  ux>on  the  plaintiff's  daughter  and  cut  her 
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knee;  that  immediately  after  the  collision  a  horse  attached  to  a  wagon  was  seen 
running  through  the  street  without  any  driver,  but  pursued  by  a  man  ou  foot; 
that  the  horse  and  wagon  were  subsequently  brought  back  to  the  car,  and  that 
the  name  of  the  defendant  corporation  was  observed  to  be  upon  the  wagon. 

One  of  the  passengers  identified  the  wagon  which  she  saw  '*  running  away  "  as 
the  same  one  which  was  brought  back.  This  witness  testified  that  she  had 
seen  the  wagon  standing  in  the  street  before  the  crash,  but  did  not  observe 
whether  there  was  any  person  upon  the  wagon.  It  further  appeared  that  there 
was  no  other  wagon  except  the  one  thus  identified  in  that  part  of  the  street  at 
the  time  the  accident  happened. 

JXeld,  that  it  was  error  for  the  court  to  dismiss  the  complaint  upon  the  merits; 

That  the  proof  warranted  a  finding  that  a  horse  and  wagon  belonging  to  the 
defendant,  left  unattended  in  a  public  street,  had  collided  with  a  car  in  which 
the  plaintiffs  daughter  was  a  passenger,  and  had  broken  one  of  the  windows 
thereof  in  such  a  manner  as  to  inflict  injuries  on  her; 

That  the  fact  that  the  aeoond  window  from  the  rear  of  the  car  was  struck  tended 
to  show  that  the  accident  must  have  been  due,  in  part,  to  the  dangerous  move- 
ments of  the  colliding  wagon. 

Appeal  by  the  plaintiflf,  Conrad  Brand,  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn,  in 
favor  of  the  defendant,  entered  on  the  23d  day  of  June,  1903,  upon 
the  dismissal  of  the  complaint  on  the  merits  at  the  close  of  the 
plaintifPs  case,  the  defendant's  counsel  having  stated  that  he  wished 
to  rest  on  the  plaintiff's  testimony. 

Benjamin  F.  Norris^  for  the  appellant. 

D.  MUbank,  for  the  respondent. 

WlLLABD  BaBTLETT,  J.  : 

This  suit  was  brought  by  a  father  to  recover  damages  for  the  loss 
of  the  services  of  his  infant  daughter  on  account  of  personal  inju- 
ries sustained  by  her  while  a  passenger  on  one  of  the  cars  of  the 
Brooklyn  Heights  Railroad  Company.  Her  testimony  and  that  of 
two  disinterested  witnesses  who  were  also  passengers  in  the  car 
showed  that  some  object  collided  with  the  car,  striking  the  second 
window  from  the  rear  and  breaking  the  glass  thereof,  which  fell 
upon  the  plaintiff's  daughter  and  cut  her  knee.  Immediately  after 
the  collision  a  horse  attached  to  a  wagon  was  seen  running  through 
the  street,  without  any  driver  but  pursued  by  a  man  on  foot.  The 
liorse  and  wagon  were  subsequently  brought  back  to  the  place  where 
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the  car  stood,  and  the  name  of  the  defendant  corporation  was 
observed  to  be  upon  the  wagon.  One  of  tlie  passengers  in  the  car 
identified  the  wagon  which  she  saw  "rnnning  away"  as  the  same 
one  which  was  brought  back.  The  same  witness  testified  that  she 
had  seen  the  wagon  standing  in  the  street  before  the  crash,  but  she 
did  not  observe  whether  there  was  any  person  upon  the  wagon  at  that 
time  or  not.  It  further  appeared,  however,  that  there  was  no  other 
wagon  except  the  one  thus  identified  in  the  part  of  the  street  where 
the  accident  occurred  at  the  time  when  it  happened. 

In  the  opinion  of  the  learned  Municipal  Court  judge  directing  the 
dismissal  of  the  complaint,  he  says  that  no  one  saw  tlie  wagon  collide 
with  the  car  or  saw  it  before  the  collision  took  place  as  far  as  he  was 
able  to  discover  from  the  testimony.  It  is  true  that  no  witness  was 
called  who  actually  saw  the  collision.  The  occurrence  of  a  collision, 
however,  may  often  be  inferred  from  the  circumstances  of  a  case, 
even  though  no  one  can  be  found  who  observed  the  colliding  bodies 
at  the  moment  of  impact.  Here  the  proof  strongly  indicated  that 
there  was  not  anything  else  with  whicli  the  car  could  possibly  have 
come  in  contact  except  the  wagon  bearing  the  name  of  the  defend- 
ant. The  learned  trial  judge  was  mistaken  in  saying  that  no  one 
saw  tlie  wagon  before  the  collision  took  place.  Mary  Coccaro  dis- 
tinctly swore  that  she  saw  it  before  the  crash  took  place.  He  was 
also  mistaken  in  saying  that  not  the  slightest  testimony  had  been 
adduced  to  show  that  the  horse  attached  to  the  wagon  was  unattended 
by  a  driver.  The  same  witness  testified  that  there  was  no  man  in 
the  wagon  as  it  went  down  street,  but  that  a  man  was  following  it. 
This  was  some  evidence  at  least  from  which  the  conclusion  could  be 
drawn  that  the  horse  had  been  left  unattended  in  the  street ;  and 
to  leave  a  horse  thus  unattended  \&  prima  facie  an  act  of  negligence. 
{Pearl  v.  Macatdayy  6  App.  Div.  70.)  In  my  opinion  the  proof 
was  ample  to  warrant  a  finding  that  a  horse  and  wagon  belonging  to 
the  defendant,  left  unattended  in  the  public  street,  had  collided  with 
the  car  in  which  the  plaintiff's  daughter  was  a  passenger,  and  broken 
one  of  the  windows  thereof  in  such  a  manner  as  to  inflict  injury 
upon  her.  The  fact  that  the  second  window  from  the  rear  of  the 
car  was  struck  tended  to  show  that  the  persons  in  charge  of  the  car 
could  not  have  been  wholly  responsible  for  the  collision,  but  that  it 
must  have  been  due  in  part  to  the  dangerous  movement  of  the 


Digitized  by  VjOOQ IC 


SCHMAND  V.  LANGDON.  191 

App.  Div.]  Bbcond  Defaktmbnt,  Dbcsmber,  1008. 

colliding  wagon.  Upon  the  uncontradicted  proof  which  I  have 
reviewed  I  think  it  was  error  to  dismiss  the  complaint  on  the  merits* 
In  my  opinion  the  judgment  should  be  reversed. 

WooDWABD,  HiBSGHBEBO,  Jenks  and  Hooker,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed,  and  new  trial  ordered, 
costs  to  abide  the  event. 


Martin  Sohkand,  Respondent,  v,  Peter  Langdon,  Appellant. 

Iklajf  in  deciding,  in  the  ucond  department,  appeaXsfrom  the  New  York  Municipal 

Court  explained. 

The  delay  of  the  Appellate  Division  in  the  second  depnrtment,  in  disposing  of 
appeals,  involt^ing  questions  of  fact,  from  judgments  of  the  Municipal  Court 
of  the  city  of  New  York,  declared  to  be  due  to  the  fact  that  the  appellate 
court  is  provided  with  but  a  slogle  copy  of  the  appeal  papers,  thus  preventing 
all  the  members  of  the  court  from  working  upon  the  case  at  the  same  time. 

Appeal  by  the  defendant,  Peter  Langdon,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Queens, 
in  favor  of  the  plaintiff,  entered  on  the  30th  day  of  July,  1903. 

WzUiam  WiUett,  Jr.^  for  the  appellant. 

John  W.  Magee^  for  the  respondent. 

WiLLAKD  BaBTLETT,  J.  : 

On  this  appeal  we  are  asked  to  reverse  the  judgment  of  the 
Municipal  Court  solely  on  the  ground  that  it  is  against  the  weight 
of  evidence.  Formerly  a  judgment  of  the  Municipal  Court  could 
not  be  assailed  on  this  ground  alone.  {Norihridge  v.  Aatarita^  47 
App.  Div.  486.)  Since  the  Legislature,  however,  has  changed  the 
practice  in  tliis  respect  a  large  proportion  of  the  appeals  from  the 
Municipal  Court  to  this  Appellate  Division  present  questions  of  fact 
only.  The  proper  consideration  of  such  appeals  requires  a  careful 
reading  of  all  the  testimony  by  each  of  the  five  members  of  the 
court ;  and  this  necessarily  involves  more  delay  in  reaching  a  deter- 
mination than  would  occur  if  the  Legislature,  in  the  same  section  of 
the  statute  by  which  it  empowered  us  to  review  the  facts,  had  not 
restricted  the  appeal  papers  to  a  single  copy.     (Municipal  Court 
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Act  [Laws  of  1902,  chap.  580],  §  326.)  If  a  copy  of  the  testimony 
were  furnislicd  to  each  justice  of  the  Appellate  Division  all  the 
members  of  tlie  court  could  work  upon  the  case  at  the  same  time : 
but  as  it  is,  the  record  has  to  be  passed  from  one  judge  to  another 
until  all  five  have  read  it. 

I  call  attention  to  these  matters  in  order  that  the  bar  may  under- 
stand why  Municipal  Court  appeals,  involving  questions  of  fact 
only,  cannot  be  determined  as  rapidly  as  would  otherwise  be  prac* 
ticable.  Where  a  review  of  the  facts  shows  no  error  in  the  con- 
clusion reached  by  the  trial  court,  and  it  follows  that  the  judgment 
must  be  affirmed,  there  is  usually  no  occasion  for  the  delivery  of  a 
written  opinion  by  the  appellate  tribunal.  Under  such  circum- 
stances the  litigants  alone  are  interested  in  the  result,  whereas  where 
questions  of  law  are  raised  their  determination  may  be  of  impor- 
tance to  other  suitors  and  their  counsel. 

In  the  present  case  the  plaintiff  sought  to  recover  $130  for  serv- 
ices rendered  by  him  as  a  mason  in  doing  work  upon  the  property  of 
the  defendant.  I  have  carefully  read  all  the  testimony,  and  am  of 
opinion  that  the  plaintiff  fairly  established  the  substantial  perform- 
ance of  his  contract.  There  was  a  counterclaim  consisting  of  various 
items  aggregating  more  than  the  amount  of  the  plaintiffs  demand. 
The  proof  established  one  of  these  items,  the  claim  for  sand,  worth 
$12.50,  sold  by  the  defendant  to  the  plaintiff.  It  is  apparent,  how- 
ever, that  this  item  must  have  been  allowed  by  the  Municipal  Conrt 
judge,  for  the  amount  of  the  plaintiff's  recovery  was  only  $111.50, 
although  the  evidence  supported  his  claim  for  $130,  as  set  forth  in 
the  complaint. 

The  determination  under  review  is  in  accordance  with  the  evi- 
dence, and  I  advise  an  affirmance  of  the  judgment. 

Goodrich,  P.  J.,  Woodward,  Jenks  and  Hooker,  J  J.,  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 
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Edward  "Watkins,  Respondent,  Impleaded  with  Others,  v.  William 
Brown,  Appellant,  Impleaded  with  Another. 

Ihitjf  of  a  hiuiband  to  pay  Vie  funeral  expen$e$  of  a  toife  living  apart  from  him — an 
amount  paid  by  one  undertaker  to  obtain  the  eorpee  of  the  wife  from  another  under- 
taker  ie  tiot  chargeable  against  the  hutband. 

A  surviving  husband  is  under  a  legal  obligation  to  bury  the  corpse  of  his  wife, 
and  may  reimburse  himself  from  the  separate  estate  of  the  wife  if  she  has  left 
an  estate.  If  the  husband  fails  to  perform  this  duty,  he  is  liable,  in  an  action 
to  recover  the  reasonable  value  of  its  performance,  to  any  person,  who, 
on  account  of  the  husband's  neglect,  has  properly  incurred  the  expense  of 
burial. 

In  an  action  brought  by  a  firm  of  undertakers  to  recover  for  services  rendered  by 
them  in  burying  the  defendant's  wife,  it  appeared  that  at  the  time  of  her  death 
^e  defendant's  wife  was  living  apart  from  the  defendant;  that  prior  to  her 
death  she  lianded  a  policy  of  insurance  on  her  life,  which  was  payable  to  her 
husband  as  beneficiary,  to  a  friend  named  Hayes,  and  at  the  same  time 
requested  Hayes  to  see  that  she  was  buried;  that  pursuant  to  this  request 
Hayes  asked  the  plaintiffs  to  provide  for  the  funeral  and  interment;  that  before 
the  plaintiffs  had  been  notified,  the  body  of  the  defendant's  wife  had  been  sent  by 
another  friend  to  the  establishment  of  another  undertaker  named  Thomas  with 
instructions  to  prepare  it  for  burial;  that  Thomas  having  refused  to  surrender 
the  body  unless  he  was  paid  the  sum  of  twenty  dollars,  the  plaintiffs  paid  him 
that  sum,  took  the  body  and  buried  it. 

There  was  no  proof  of  the  reasonable  value  of  the  services  rendered  by  Thomas. 
The  reasonable  value  of  the  services  rendered  by  the  plaintiffs  amounted  to  the 
sum  of  $116. 

Held,  that  the  plaintiffs  were  entitled  to  recover  the  sum  of  |115,  but  were  not 
entitled  to  recover  the  sum  of  |20  which  they  had  paid  to  Thomas. 

Appeal  by  the  defendant,  William  Brown,  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borougii  of 
Brooklyn,  in  favor  of  the  plaintiff,  Edward  Watkins,  entered  on  the 
2d  day  of  June,  1903. 

Wilford  H.  Smithy  for  the  appellant. 

Samud  F.  Edmead^  for  the  respondent. 

WiLLABD  BaRTLETT,  J.  : 

In  this  action  the  plaintiffs,  a  firm  of  undertakers,  have  recovered 
a  judgment  for  $132  against  the  defendant  for  services  rendered 
App.  Div.— Vol.  LXXXIX.         13 
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by  them  and  materials  furnished  in  burying  his  deceased  wife^ 
Annie  Brown.  At  the  time  of  her  death  Mrs.  Brown  was  living- 
separate  and  apart  from  her  husband,  and  it  is  undisputed  that  he 
had  nothing  to  do  with  the  employment  of  the  plaintiflPs.  They  were 
employed  by  a  friend  of  the  deceased  woman  named  Edward 
Hayes,  to  whom  she  had  handed  a  policy  of  insurance  on  her  life^ 
which  was  payable  to  her  husband  as  beneficiary,  at  the  same  time 
requesting  Mr.  Hayes  to  see  that  she  was  buried.  Pursuant  to  this 
request  he  saw  the  plaintiffs  and  asked  them  to  provide  for  the 
funeral  and  interment,  which  they  did. 

It  seems,  however,  that  before  he  saw  the  plaintiffs  in  regard  to 
the  matter  the  body  of  Mrs.  Brown  had  been  sent  by  a  lady  friend 
to  the  establishment  of  another  undertaker  named  Thomas,  with 
instructions  to  prepare  it  for  burial.  There  it  was  found  by  the 
plaintiffs,  one  of  whom  testified  that  he  paid  Thomas  twenty  dollars 
before  he  removed  the  remains  from  the  shop,  because  Thomas 
would  not  let  him  take  the  body  unless  he  did  so.  This  witness 
testified  that  the  reasonable  value  of  the  services  rendered  and  mate- 
rials furnished  by  his  firm  amounted  to  one  hundred  and  fifteen 
dollars;  and  he  added  twenty  dollars  to  his  bill  on  account yof  the 
twenty  dollars  paid  to  the  other  undertaker  in  order  to  get  posses- 
sion of  the  remains. 

A  surviving  husband  is  under  a  legal  obligation  to  bury  the 
corpse  of  his  wife,  being  allowed  to  reimburse  himself  from  the 
separate  estate  of  his  deceased  wife  if  she  has  left  any  such  estate. 
{Patterson  v.  PattersoUy  59  N.  T.  574 ;  McCue  v.  Oarvet/j  14  Hun, 
562  ;  Freeman  v.  Coit^  27  id.  447.)  If  the  husband  fails  to  perform 
this  duty  he  is  liable  to  an  action  to  recover  the  reasonable  value  of 
its  performance  by  any  person  who,  on  account  of  his  absence  or 
neglect,  has  properly  incurred  the  expense  of  the  necessary  burial. 
This  rule  applies  to  the  present  case.  It  does  not  appear  that  the 
deceased  wife  left  any  property  other  than  the  policy  of  life  insur- 
ance payable  to  her  husband.  The  plaintiffs  were  solicited  to  attend 
to  the  interment  by  a  friend  of  Mrs.  Brown,  who  acted  in  the  mat- 
ter at  her  special  request.  They  cannot  be  regarded,  therefore,  as 
having  oflSciously  intermeddled  in  the  matter  as  is  suggested  in 
behalf  of  the  appellant.  Under  the  facts  as  established  by  the 
proof  they  are  entitled  to  recover  the  reasonable  value  of  their 


Digitized  by  VjOOQ IC 


PEYSER  V.  LUND. 195 

A  pp.  Div.]  Second  Depabtment,  Decbbcber,  1908. 

eervices.  This  amount,  however,  could  not  include  the  twenty  dol- 
lars which  was  exacted  from  them  by  the  undertaker  Thomas  as  a 
condition  of  giving  up  the  body.  Even  if  that  charge  represented 
any  services  claimed  to  have  been  performed  by  Thomas,  there  is 
no  evidence  that  the  reasonable  value  of  his  services  amounted  to 
that  sum  or  any  other. 

The  judgment  should  be  modified  by  deducting  twenty  dollars 
from  the  amount  of  the  recovery,  and  as  thus  modified  affirmed, 
without  costs  of  this  appeal  to  either  party. 

Goodrich,  P.  J.,  Woodwabd,  Jenks  and  Hooker,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  modified  by  deducting  twenty 
dollars  from  the  amount  of  the  recovery,  and  as  thus  modified 
affirmed,  without  costs  of  this  appeal  to  either  party. 


Nathan  Peyser,  Respondent,  v.  John  Lund,  the  Name  "  John  " 
Being  Fictitious,  Appellant. 

Damage  for  a  breach  of  contract  —  rtfutal  of  a  stcU>le  keeper,  in  violation  of  a  con- 
tract, to  admit  a  irttck  into  hie  etable — if  the  truck  ie  left  in  the  etreet  and  goods 
are  stolen  there  from  the  truckman  cannot  recover  the  value  of  the  goods — proof 
of  value. 

The  damages  recoverable  upon  a  breach  of  contract  are  such  only  as  follow 
naturally  and  directly  from  the  violation  of  the  agreement,  and  do  not  include 
those  which  could  have  been  prevented  by  the  exercise  of  reasonable  care  by 
the  injured  party. 

A  truckman  entered  into  a  contract  with  the  keeper  of  a  boarding  stable,  by 
which  the  latter  agreed  to  board  the  truckman's  horses  and  to  store  in  his  stable 
at  night  the  truckman's  trucks.  At  the  time  of  entering  into  the  agreement, 
the  stable  keeper  said  chat  he  would  be  responsible  for  all  the  truckman^s  good^ 
that  went  into  the  stable  on  the  trucks. 

On  one  occasion  the  stable  keeper  refused  to  receive  into  the  stable  a  loaded 
track  driven  by  one  of  the  truckman's  servants,  whereupon  the  driver  of  the 
truck  left  it  unguarded  in  the  street  for  some  hours,  during  which  time  a  case 
of  clothing  was  stolen  from  it. 

JIM,  that  the  truckman  was  not  entitled  to  recover  from  the  stable  keeper  the 
value  of  the  stolen  case  of  goods,  as  the  theft  was  not  a  natural  and  direct 
consequence  of  the  breach  of  the  contract,  and  could  have  been  prevented  by 
the  exercise  of  ordinary  care  on  the  part  of  the  trackman  and  his  servants; 


Digitized  by  VjOOQ IC 


196  PEYSER  V.  LUND. 

Second  Depakthent,  December,  1903.  [Vol.  89. 

That  the  truckman's  servant  having  been  excluded  from  the  stable  could  properly 
have  taken  his  truck  elsewhere  for  shelter  and  the  stable  keeper  would  have 
been  chargeable  with  the  reasonable  expense  of  his  so  doing,  or,  if  no  stable 
accommodations  were  obtainable,  the  stable  keeper  would  probably  be  charge- 
able as  damages  with  the  cost  of  providing  a  watchman  for  the  truck; 

That,  even  if  the  value  of  the  stolen  case  of  goods  were  the  proper  measure  of 
the  truckman's  damages,  proof  that  the  truckman  paid  to  the  firm  owning  the 
case  of  clothing  |106  on  account  of  the  loss  did  not  constitute  competent  proof 
of  the  actual  value  of  the  goods. 

Appeal  by  the  defendant  John  Lund,  the  name  "  John  "  being 
fictitious,  from  a  judgment  of  the  Municipal  Court  of  the  city  of 
New  York,  borough  of  Queens,  in  favor  of  the  plaintiff,  entered  on 
the  27th  day  of  May,  1903. 

Z  Henry  Harris  [Leon  Kronfdd  with  hira  on  the  brief],  for  the 
appellant. 

Morris  Kamherj  for  the  respondent. 

WiLLARD  BaETLETT,  J.  : 

The  plaintiff  was  engaged  in  trucking  for  a  firm  of  dealers  in 
clothing.  The  defendant  was  the  keeper  of  a  boarding  stable. 
The  parties  entered  into  a  contract  whereby  the  defendant  under- 
took to  board  plaintiff's  horses  and  to  provide  storage  at  night  in  his 
stable  for  the  plaintiff's  trucks  at  twenty  dollars  a  month  for  each 
horse  and  truck  and  three  dollars  a  month  for  the  storage  of  such 
trucks  as  were  without  horses.  At  the  time  of  entering  into  this 
agreement  the  defendant  said  that  he  would  be  responsible  for  all 
the  plaintiff's  goods  that  went  into  his  stable  on  the  trucks. 

The  plaintiff  alleged  that  the  defendant  broke  the  contract  by 
refusing  to  receive  into  the  stable  one  of  his  loaded  trucks  when 
driven  there  one  evening  by  his  servants.  Thereupon  the  driver 
left  the  truck  with  its  load  for  some  hours  unguarded  in  the  street, 
and  during  this  period  a  case  of  clothing  was  stolen  from  it.  In 
the  present  action  the  plaintiff  sought  to  charge  the  defendant  with 
the  value  of  the  goods  thus  lost  as  damages  occasioned  by  his  breach 
of  contract.  The  defendant  sought  to  justify  his  refusal  to  admit 
the  truck  into  his  stable  upon  the  ground  that  there  had  been  a  prior 
modification  of  the  original  contract  so  that  he  was  no  longer  obli- 
gated to  receive  a  loaded  track  such  as  this  was  for  storage  at  night. 
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The  plaintiff,  on  the  other  hand,  insists  that  there  was  no  such 
modification,  and  I  think  that  the  testimony  fully  warranted  a  find- 
ing in  his  favor  upon  this  question  and  that  it  should  be  assumed  in 
determining  the  present  appeal  that  tlie  defendant  by  excluding  the 
plaintiff's  loaded  truck  from  which  the  case  of  goods  was  stolen 
broke  his  contract  with  the  plaintiff  and  is  liable  for  such  damages 
as  naturally  and  directly  flowed  from  such  breach. 

It  seems  to  me  quite  clear,  however,  that  the  loss  of  the  goods  by 
theft  cannot  properly  be  considered  an  item  of  damage  for  whicli 
the  defendant  is  responsible.  The  damages  recoverable  upon  the 
breach  of  a  contract  are  such  only  as  follow  naturally  and  directly 
from  the  violation  of  the  agreement  and  do  not  include  those  which 
could  have  been  prevented  by  the  exercise  of  reasonable  care  by  the 
injured  party.  "  If  such  damages  are  enhanced  by  his  negligence 
or  willfulness,  the  increased  loss  justly  falls  on  him."  {Milton  v. 
Hudson  River  Steamhoat  Co.,  37  N.  Y.  210,  215.)  "  The  law,  for 
wise  reasons,"  said  Selden,  J.,  in  Hamilton  v.  McPheraon  (28 
N.  Y.  72,  76),  "  imposes  upon  a  party  subjected  to  injury  from  a 
breach  of  contract  the  active  duty  of  making  reasonable  exertions 
to  render  the  injury  as  light  as  possible."  In  the  case  at  bar  the 
plaintiff's  driver,  being  excluded  from  the  defendant's  stable,  could 
properly  have  taken  his  truck  elsewhere  to  obtain  the  necessary 
safety  and  shelter,  and  the  defendant  would  have  been  legally 
chargeable  with  the  reasonable  expense  incurred  by  the  plaintiff  for 
this  purpose  ;  or  if  no  similar  accommodations  were  obtainable,  the 
defendant  might  probably  be  chargeable-  as  damages  with  the  cost 
of  providing  a  watchman  for  the  truck  during  the  night.  But  the 
plaintiff,  although  justly  aggrieved  by  the  defendant's  breach  of 
contract  in  refusing  to  receive  his  property  as  bailee,  could  not  leave 
it  at  night  unprotected  in  the  public  streets  and  hold  the  defendant 
responsible  for  its  loss  by  theft.  It  is  evident  that  very  ordinary 
care  on  the  part  of  the  plaintiff's  servants  in  charge  of  the  truck 
would  have  averted  this  loss ;  and  the  law  does  not  permit  the  con- 
sequences of  their  failure  to  exercise  such  care  to  fall  upon  the 
defendant. 

It  follows  that  the  judgment,  which  is  based  chiefly  on  this  item 
of  damage,  cannot  be  allowed  to  stand. 

It  should  also  be  noted  that  there  was  no  competent  proof  of  the 


Digitized  by  VjOOQ IC 


198      TUOHY  V.  LONG  ISLAND  RAILROAD  CO. 

Second  Dbpabtmbkt,  Decembbb,  1903.  [Vol.  89. 

yaliie  of  the  stolen  case  of  goods,  even  if  that  were  a  proper 
measure  of  damages.  The  contents  are  stated  to  have  been  pants 
belonging  to  a  firm  to  whom  the  plaintifE  paid  $106  on  accoant  of 
the  loss.  But  this  payment  was  no  pi  oof  of  the  actual  value,  and 
the  case  contains  no  other  evidence  on  the  subject. 

The  judgment  should  be  reversed  and  new  trial  ordered,  costs  to 
abide  the  event. 

GooDKioH,  P.  J.,  Woodward,  Jrnks  and  Hooker,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Thomas  F.  Tuohy,  Respondent,  v.  The  Long  Island  Railroad 
Compact,  Appellant. 

Negligence —  the  lowering  by  a  stranger  of  a  gate,  at  a  railroad  erouing,  by  uihieh  a 
wagon  is  injured  —  the  railroad  company  is  not  liaile  to  the  owner. 

Evidence  that  a  servant  of  a  railroad  company  in  charge  of  a  gate  at  a  crossing, 
at  a  time  "when  no  train  was  due  to  pass  over  the  crossing  for  a  period  of 
twenty  minutes,  raised  the  gate  and  fastened  it  with  a  clutch  or  clamp  and 
then  left  it  to  go  to  a  water  closet,  and  that,  during  his  absence,  a  stranger, 
not  in  the  employ  of  the  railroad  company,  removed  the  clutch  and  lowered 
the  gate  so  that  it  fell  upon  and  injured  a  wagon  which  was  passing  over  the 
crossing,  does  not  render  the  railroad  company  liable  to  the  owner  of  the  wagon 
for  the  damages  thus  inflicted,  where  it  does  not  appear  that  any  similar 
interference  with  the  gate  had  ever  taken  place  prior  to  the  accident. 

Appeal  by  the  defendant.  The  Long  Island  Railroad  Company, 
from  a  judgment  of  the  Municipal  Court  of  the  city  of  New  York, 
borough  of  Queens,  in  favor  of  the  plaintiflE,  entered  on  the  17th 
day  of  September,  1903,  upon  the  decision  of  the  court. 

Louis  HesSy  for  the  appellant. 

Edward  S,  Malone^  for  the  respondent. 

WiLLARD  BaETLETT,  J.  .* 

The  defendant  corporation  maintained  a  gate  at  a  crossing  over 
its  railroad  in  the  village  of  Flushing.  A  wagon  belonging  to  the 
plaintiff  was  injured  by  the  lowering  of  this  gate  upon  it  as  it  was 
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being  drawn  over  the  crossing,  and  on  account  of  the  injury  thus 
sustained  the  plaintiff  has  recovered  a  judgment  for  eighty-five 
dollars  damages,  from  which  judgment  the  present  appeal  is  taken. 

The  gate  in  question  was  in  charge  of  a  gateman  employed  by  the 
defendant.  Just  before  the  accident  the  gateman  raised  the  gate 
and  left  it  to  go  to  tlie  water  closet.  When  he  went  away  no  train 
was  due  to  pass  over  the  crossing  for  a  period  of  twenty  minutes, 
lie  fastened  the  gate  up  with  a  clutch  or  clamp  which  rendered  it 
immovable  unless  somebody  took  the  clutch  or  clamp  off.  During 
the  gateman's  absence  a  stranger  named  Walsh,  not  in  the  employ 
of  the  defendant,  removed  the  clutch  and  lowered  the  gate  so  that 
it  fell  upon  the  plaintiff's  wagon  and  inflicted  the  damage  which 
was  the  basis  of  the  recovery. 

I  do  not  see  how  the  defendant  can  be  held  liable  for  this  injury. 
The  accident  was  wholly  due  to  the  unwarrantable  interference  of 
an  outsider  with  the  railroad  company's  property.  If  it  appeared 
that  any  similar  interference  had  ever  before  taken  place,  or  that 
the  experience  of  the  defendant  in  the  management  of  its  road  indi- 
cated the  probability  of  such  an  occurrence,  it  miglit  be  held  that  it 
was  negligence  not  to  guard  against  it  in  some  manner,  but  there  is 
no  evidence  in  the  record  to  indicate  that  such  an  accident  could 
reasonably  have  been  apprehended  ;  and  under  these  circumstances 
it  is  clear  that  the  defendant  corporation  was  not  responsible  for  the 
consequences  of  a  trespass  by  a  stranger.  {Bennett  v.  Zong  Island 
E.  R.  Co.,  163  N.  Y.  1.) 

I  think  the  judgment  should  be  reversed. 

HiEscHBERG,  Jenks  and  Hooker,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
eoets  to  abide  the  event. 
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Emanuel  Kau,   Appellant,  v,  Chablbs  Weyand  and    Company^ 

Respondent. 

IMatf  in  performing  a  contract  far  the  alteration  of  a  machine  —  remedy  of  the 
aumer  of  the  machine — meaeure  ofdamagee. 

Where  a  person,  who  has  entered  into  a  contract  with  the  owner  of  a  machine  to 
alter  it,  fails  to  make  the  desired  alteration  within  the  time  limited  by  the  con- 
tract, or  within  a  reasonable  time  if  no  definite  time  is  specified  in  the  contract, 
the  owner  of  the  machine  is  not  entitled  to  recover,  as  damages  for  the  breach 
of  the  contract,  the  reasonable  value  of  the  use  of  the  machine  during  the  time 
that  the  delay  continues,  unless  it  appears  that  such  a  measure  of  damages  was 
within  the  contemplation  of  the  parties  at  the  time  the  contract  was  made. 

In  such  a  case  the  owner  of  the  machine,  if  dissatisfied  with  the  delay,  should 
inform  the  other  party  thereof  and  have  the  work  done  elsewhere. 

Setnble,  that  the  measure  of  damages  was  the  cost  of  having  the  work  done 
elsewhere. 

Appeal  by  the  plaintiff,  Emannel  Ran,  from  a  jndgment  of  the 
Municipal  Conrt  of  the  city  of  New  York,  borough  of  Brooklyn,  in 
favor  of  the  defendant,  entered  on  the  9th  day  of  September,  1903, 
dismissing  the  complaint  and  allowing  the  defendant's  counterclainu 

Richard  Cohn^  for  the  appellant. 

Hugh  L.  Reaveyj  for  the  respondent 

WiLLABD  BaETLETT,  J.  : 

The  plaintiff  sued  to  recover  a  balance  of  $69.95  for  work  per- 
formed and  materials  furnished  in  the  alteration  of  an  envelope 
machine  belonging  to  the  defendants,  who  interposed  a  general  denial 
and  a  counterclaim  for  damages  alleged  to  have  been  sustained  by 
reason  of  the  plaintiff's  delay  in  the  completion  of  the  work.  The 
Municipal  Court  dismissed  the  complaint  and  awarded  the  defendants 
$500  damages  on  their  counterclaim. 

There  was  a  conflict  in  the  evidence  upon  the  question  whether 
any  time  was  specified  within  which  the  work  should  be  done. 
According  to  the  testimony  for  the  defendants  the  plaintiff  under- 
took to  do  it  in  about  two  weeks,  or  in  a  few  weeks,  but,  according 
to  the  plaintiff,  no  time  limit  was  specified.  After  the  machine  had 
been  on  the  plaintiff's  premises  for  about  a  month  it  was  taken  back 
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by  the  defendants,  who  wanted  to  use  it,  although  the  desired  altera- 
tion had  not  then  been  completed.  After  they  had  thas  taken  it  back 
the  defendants  paid  the  plaintiff  a  bill  of  $96.50  for  the  work  done 
by  him  up  to  that  time.  They  claim  to  have  done  this  upon  his  assur- 
ance that  he  would  put  it  in  order  very  soon.  The  plaintiflE  con- 
tinued to  do  work  upon  it  from  time  to  time  after  its  return  to  the 
defendants'  premises,  but  apparently  without  much  success  in  eflfect- 
ing  the  proposed  alteration  until  he  adopted  a  suggestion  made  by 
one  of  the  defendants,  and  thus  finally  put  it  in  the  desired  condition. 
The  defendants  insist  that  four  and  a  half  months  have  elapsed 
between  the  time  when  the  machine  was  delivered  and  the  completion 
of  the  alteration,  and  they  oflEered  evidence  showing  that  the  reason- 
able value  of  the  use  of  the  machine  was  $7  a  day.  Upon  this  proof  the 
trial  court  has  allowed  them  $500  damages  upon  their  counterclaim. 
This  was  not  the  proper  measure  of  damages  to  adopt  under  the 
circumstances,  and  I  do  not  see  how  the  judgment  can  be  allowed  to 
stand.  Assuming  that  the  plaintiff  delayed  the  completion  of  the 
work  beyond  the  time  limited  by  his  contract,  or  if  there  was  no 
express  limitation  beyond  a  reasonable  time,  and  that  the  defendants 
were,  therefore,  entitled  to  recover  gains  prevented  as  well  as  losses 
sustained,  it  is  nevertheless  true  that  the  damages  awarded  can  be 
such  only  as  must  have  been  fairly  within  the  contemplation  of  the 
parties  to  the  contract  at  the  time  when  it  was  made.  ( Witherhee 
V.  Meyer^  155  N.  Y.  446.)  It  can  hardly  be  held  upon  the  proof 
in  this  case  that  the  plaintiff  could  have  supposed  that  he  was  incur- 
ring or  could  have  intended  to  incur  any  such  liability  as  that  which 
has  been  imposed  upon  him  by  this  judgment.  There  is  no  evi- 
dence of  any  intimation  to  him  at  any  time,  either  when  the  machine 
was  on  his  premises  or  after  it  was  returned  to  the  premises  of  the 
defendants,  that  they  found  fault  with  him  for  the  delay  or  sug- 
gested that  it  was  unreasonable.  Their  payment  of  his  first  bill 
when  they  took  the  machine  back  was  evidence  of  an  acquiescence 
in  such  delay  as  had  occurred  up  to  the  time  of  that  payment.  The 
general  rule  applicable  to  a  failure  to  constmct  or  repair  is  that  the 
party  for  whom  the  work  was  to  be  done  may  recover  the  expense 
of  having  it  done  elsewhere.  (2  Sedg.  Dam.  [8th  ed.]  §  617.)  The 
same  rule  must  apply  to  a  contract  to  make  alterations  in  a  machine. 
The  party  desiring  the  work  done  "  cannot  increase  his  damages  by 
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unreasonably  neglecting  (in  a  proper  case)  to  have  the  work  done 
elsewhere.'*  (Ibid.)  If  the  defendants  were  dissatisfied  with  the 
procrastination  of  the  plaintiff  they  should  have  said  so  and  sent 
their  machine  to  some  one  else  to  make  the  desired  alteration.  This 
they  do  not  appear  to  have  done,  however,  and  upon  the  proof  in 
this  record  they  are  not  entitled  to  any  more  than  nominal  damages 
for  the  plaintiff's  delay,  though  it  may  very  well  be  that  the  failure 
to  complete  the  work  within  a  reasonable  time  justified  a  dismissal 
of  the  complaint. 

There  must  be  a  reversal  of  the  judgment  and  a  new  trial. 

HiRscHBEBG,  Jenks  and  HooKEB,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


William  H.  Wagner,  Appellant,  v.  Philipp  Soherer,  Respondent. 

Debt  for  liquor  9old  on  credit  to  be  drunk  on  the  premises — an  ckction  wiU  not  lie  to 
enforce  it  or  a  promissory  note  given  therefor. 

A  recovery  upon  a  promissory  note  made  by  the  defendaDt  to  the  order  of  the 
plaintiff,  and  given  in  payment  for  liquors  sold  on  credit  to  the  defendant's  son 
to  be  drunk  upon  the  premises  of  the  plaintiff,  is  prohibited  by  section  82  of  the 
Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1897,  chap.  812) 
which  provides:  "No recovery  shall  be  had  in  any  civil  action  to  recover  the 
purchase  price  of  any  sale  on  credit  of  any  liquor  to  be  drunk  on  the  premises 
where  the  same  shall  be  sold.  All  securities  given  for  such  debts  shall  be 
void." 

Such  an  action  is,  in  effect,  both  an  action  to  recover  the  purchase  price  of  the 
liquor  within  the  meaning  of  the  1st  sentence  of  the  section,  and  an  action  on 
a  security  given  for  the  debt  so  contracted. 

Appeal  by  the  plaintiff,  William  H.  Wagner,  from  a  judgment 
of  the  Manicipal  Court  of  the  city  of  New  York,  borough  of  Queens, 
in  favor  of  the  defendant,  entered  on  the  26th  day  of  May,  1903, 
dismissing  the  complaint. 

navvy  0.  UndevhUl^  for  the  appellant. 

WlLLA-BD  BaBTLKTT,  J.  : 

This  is  an  action  on  a  promissory  note  for  eighty-three  dol- 
lars and  fifty  cents  made  by  the  defendant  to  the  order  of  the 
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plaintiff.  The  defendant  succeeded  on  the  trial  on  the  groand  that 
the  note  was  given  in  payment  for  liquor  sold  on  credit  to  the 
defendant's  son  to  be  drunk  on  the  premises  of  the  plaintiff.  The 
evidence  was  sufficient  to  warrant  the  municipal  judge  in  finding 
that  this  was  the  real  consideration  for  the  execution  and  delivery 
of  the  note,  and  I  am  of  opinion  that  the  judgment  was  right  and 
-should  be  affirmed. 

In  section  32  of  the  Liquor  Tax  Law  it  is  provided  as  follows : 
"  ^o  recovery  shall  be  had  in  any  civil  action  to  recover  the  pur- 
chase price  of  any  sale  on  credit  of  any  liquor  to  be  drunk  on  the 
premises  where  the  same  shall  be  sold.  All  securities  given  for 
£uch  debts  shall  be  void."  (Laws  of  1896,  chap.  112,  §  32,  as  amd. 
by  Laws  of  1897,  chap.  312.) 

I  think  that  the  defense  may  be  regarded  as  having  been  made 
out  under  either  of  the  two  sentences  which  I  have  quoted  from  the 
Liquor  Tax  Law. 

In  the  first  place,  an  action  upon  a  promissory  note  for  the  value 
of  liquor  sold  on  credit  to  be  drunk  on  the  premises  is  in  effect  an 
action  to  recover  the  purchase  price  of  such  liquor. 

In  the  second  place,  such  a  promissory  note  is  a  security  "  given 
for  such"  debt,  within  the  meaning  of  the  statute,  and,  therefore, 
void.  In  popular  acceptation  the  term  securities  includes  promis- 
sory notes.  (Anderson  Law  Diet.  931.)  "  Promissory  notes  among 
our  people  are  regarded  as  'securities'  for  money,  more  or  less  valu- 
able, indeed,  in  proportion  as  the  pecuniary  ability  and  credit  of  the 
makers  of  them  are  more  or  less  reliable."  {Jennings  v.  Davitty  31 
Conn.  134:,  140.)  Under  the  charter  of  a  bank  empowering  it  to 
**  purchase  securities  of  every  kind,"  it  has  been  held  that  the  term 
securities,  as  therein  used,  meant  notes,  bills  of  exchange  and 
bonds ;  in  other  words,  evidences  of  debt,  promises  to  pay  money. 
{Bank  of  Commerce  v.  Ilarty  37  Neb.  197, 202.)  But  the  term  "  secu- 
rities" embraces  promissory  notes  not  only  in  a  popular  sense,  but 
in  a  legal  sense  as  well.  This  was  expressly  held  by  Lord  Chancellor 
Sfoden  in  the  case  of  Barry  v.  Ilarding  (1  Jones  &  La  T.  475,  483). 
I  quote  from  the  opinion  in  that  case :  " '  Money  and  securities  for 
money '  is  the  phrase  I  have  to  construe.  A  bill  of  exchange  or 
promissory  note  is  a  security  for  money,  in  a  legal  and  proper  sense 
of  the  words ;  but  were  I  to  hold  that  an  I.  O.  U.  is  a  security  for 
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money,  it  would  involve  the  subject  in  much  difficulty.  Suppose 
the  testator  wrote  to  his  debtor  for  a  sum  of  money  due  to  him  and 
the  debtor  in  reply  admitted  the  debt,  would  that  be  a  security  for 
money  ?  Or  if  the  testator  had  written  to  one  of  his  debtors,  *  Send 
me  a  security  or  I  will  proceed  against  you,'  would  he  have  been 
satisfied  with  an  I.  O.  U.  in  return  ?  There  is  a  sound  distinction 
between  an  I.  O.  U.  which  is  an  acknowledgment  of  a  debt  and  an 
instrument  given  to  secure  the  repayment  of  a  sum  of  money." 

It  seems  to  me  quite  clear  that  the  intent  of  section  32  of  the 
Liquor  Tax  Law,  to  invalidate  all  claims  for  the  purchase  price 
of  liquor  sold  on  credit  over  the  bar,  might  be  to  a  great  extent 
defeated  if  it  were  held  that  a  promissory  note  given  for  the  price 
of  liquor  thus  sold  was  a  valid  and  enforcible  obligation.  The 
authorities  cited  suffice  to  show  that  the  term  "  securities,"  as  used  in 
the  statute,  is  broad  enough  to  include  promissory  notes,  and  I  have 
no  donbt  that  it  should  be  so  construed. 

I  recommend  an  affirmance  of  this  judgment. 

Woodward,  Hibsohbbrg,  Jenks  and  Hooker,  JJ.,  concurred. 
Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Ralph  W.  Redding,  Respondent,  v.  American  Distributiko  Com- 
pany and  Edmund  H.  Garrison,  Appellants,  Impleaded  with 
The  Eastern  General  Bonded  Warehouse  Company  and 
Others. 

Bndenes — a  toitn€8$,  not  testtfying  as  an  expert,  may  not  utate  a  eonoltuion  wiihont 
testifying  to  the  facts  on  which  it  rests. 

A  witness  wiU  not  be  allowed  to  testify  to  conclusions  of  fact  without  disclosing 
the  circumstances  upon  which  thase  conclusions  are  founded,  except  as  to 
matters,  in  regard  to  which  opinion  evidence  is  admissible,  or  where  the  facts 
upon  which  the  conclusions  are  based  are  such  as  cannot  be  distinctly  stated  so 
as  to  be  within  the  grasp  and  comprehension  of  the  jury. 

In  an  action  in  which  the  court  charged  that  the  defendant,  the  American  Dis- 
tributing Company,  could  not  be  held  liable  unless  the  defendant,  the  Eastern 
General  Bonded  Warehouse  Company,  was  it.s  mere  creature  or  agent,  it  is 
error  to  allow  a  witness  to  testify  that  "The  American  Distributing  Company 
control  the  Eastern  General  Bonded  Warehouse  Company,''  where  the  witness 
does  not  state  a  single  fact  upon  which  such  conclusion  is  based. 
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Appeal  by  the  defendants,  the  American  Distributing  Company 
and  another,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county  of  Kings  on 
the  24th  day  of  October,  1902,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  oflSce  on  the  Slst  day  of  Octo- 
ber, 1902,  denying  the  said  defendants'  motion  for  a  new  trial  made 
upon  the  minutes. 

Charles  F.  Brown  [Henry  Thompson  and  Al/mon  Goodwin  with 
him  on  the  brief],  for  the  appellants. 

Robert  H.  Elder ^  for  the  respondent. 

WiLLAKD  BaRTLBTT,  J.  : 

A  corporation  known  as  the  Eastern  General  Bonded  Warehouse 
Company,  which  was  made  a  defendant  in  this  action,  but  against 
which  no  judgment  has  been  taken,  held  a  lease  of  certain  vacant 
storage  warehouse  property  in  the  city  of  Boston,  Mass.,  upon  which 
it  was  liable  for  rent  at  the  rate  of  $3,000  a  year  from  July  1,  1897, 
to  November  1, 1902.  The  claim  of  the  plaintiff  is  that  this  corpora- 
tion and  the  American  Distributing  Company  agreed  with  him  in 
April,  1897,  that  if  he  would  find  a  new  tenant  for  the  premises 
for  the  unexpired  term  of  the  lease,  the  two  corporations  would  pay 
him  for  his  services  any  increase  above  the  fixed  rental  of  $3,000  a 
year  that  the  new  tenant  would  agree  to  pay ;  and  that  in  pursuance 
of  this  agreement  he  found  a  tenant  at  the  rate  of  $5,000  a  year, 
and  thus  earned  a  compensation  of  $10,666.66,  on  account  of  which 
he  has  obtained  judgment  against  the  appellants  for  upwards  of 
$9,000. 

In  passing  upon  this  appeal  it  seems  to  me  that  it  is  necessary  to 
consider  only  one  point.  The  learned  trial  judge  charged  the  jury 
that  there  was  no  ground  upon  which  the  American  Distributing 
Company  could  be  held  liable  unless  the  Eastern  General  Bonded 
Warehouse  Company  was  its  mere  creature  or  mere  agent.  The 
only  evidence  tending  to  establish  such  a  relation  between  the  cor- 
porations, as  the  court  thus  held  to  be  necessary  in  order  to  create 
any  liability  on  the  part  of  one  of  them,  was  given  by  John  R.  Walsh, 
who  was  examined  upon  commission  in  Massachusetts.     The  wit- 
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ness  was  asked  to  state  what  were  the  relations  existing  between  tha 
American  Distributing  Compary,  Mills  &  Company,  the  Empire  Dis- 
tilling Company  and  the  Eastern  General  Bonded  Warehouse  Com- 
pany, and  in  what  manner  they  were  associated  in  business.  The 
question  was  objected  to,  the  objection  was  overruled,  the  defendants 
excepted  and  the  witness  answered  as  follows :  "  The  American  Dis- 
tributing Company  owned  the  Empire  Distilling  Company  and 
D.  T.  Mills  &  Company,  and  operated  them  as  their  branches.  Tlie 
Eastern  General  Bonded  Warehouse  Company,  as  far  as  I  know, 
was  simply  a  part  of  the  American  Distributing  Company  for  the 
purpose  of  shipping  goods  in  bond.  The  AineHcan  Distributing 
Company  corvt/rol  the  Eastern  General  Bonded  Warehouse  Com- 
pany.^^  Upon  motion,  counsel  for  the  plaintifE  consented  to  strike 
out  that  portion  of  the  answer  in  which  the  witness  had  said: 
"  The  Eastern  General  Bonded  Warehouse  Company,  as  far  as  1 
know,  was  simply  a  part  of  the  American  Distributing  Company 
for  the  purpose  of  shipping  goods  in  bond."  Counsel  for  the 
defendants  then  moved  to  strike  out  the  remaining  sentence,  as  fol- 
lows :  "  The  American  Distributing  Company  control  the  Eastern 
General  Bonded  Warehouse  Company."  The  court  denied  this- 
motion,  and  the  defendants  duly  excepted. 

I  think  that  the  exception  thus  taken  was  good  and  should  be 
deemed  fatal  to  the  judgment.  According  to  the  theory  of  the 
case  upon  which  it  was  submitted  to  the  jury  by  the  learned  trial 
judge,  the  answer  related  to  a  most  material  issue,  being  one  upon 
which  the  plaintiff  must  prevail  in  order  to  establish  his  claim  in  the 
action.  By  the  answer  as  given,  the  witness  was  permitted  to  tes- 
tify to  a  conclusion  without  stating  a  single  fact  upon  which  it  was 
based.  If  any  facts  existed  warranting  that  conclusion,  there  could 
have  been  no  difficulty  in  the  nature  of  things  in  laying  those  facts 
before  the  jury.  I  know  of  no  rule  of  evidence,  or  precedent,  which 
sanctions  the  admission  of  evidence  of  this  character.  To  hold  that 
it  did  no  harm  in  this  case  would  be  to  hold  that  issues  might 
properly  be  determined  upon  the  testimony  of  witnesses  who  stated 
their  conclusions  of  fact,  without  disclosing  any  of  the  circumstances 
upon  which  those  conclusions  were  founded.  The  general  rule  is^ 
that  this  may  not  be  done  except  as  to  matters  in  regard  to  which 
opinion  evidence  is  admissible,  or  sometimes  where  the  facts  upoa 
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which  the  conclnsion  is  based  are  such  as  cannot  be  distinctly  stated 
so  as  to  be  within  the  grasp  and  comprehension  of  the  jury. 
I  think  the  judgment  should  be  reversed. 

WooDWAKD,  HiBsoHBERG,  Jenks  and  Hooker,  JJ.,  concurred. 

Judgment  and  order  reveried  and  new  trial  granted,  costs  to 
abide  the  event 


Matthew    Mulligan,     Respondent,    v.     Metropolitan    Street 
Railway  Company,  Appellant. 

Negligenee  —  w7uU  proof  justifies  an  inference  that  a  motormamaw  the  plaintiff  and 
dotoed  up  hie  car  to  allow  him  to  board  it — failure  to  call  the  motorman  —  otjeC" 
tian  to  the  opening  of  counsel. 

In  an  action  brought  against  a  corporation  operating  a  street  railway  on  Third 
avenue  in  the  borough  of  Manhattan,  city  of  New  York,  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff,  the  latter  testified  that  he  approached 
the  track  of  the  defendant's  railway  intending  to  board  a  downtown  car;  that 
as  the  car  approached  he  signaled  with  his  hand  for  the  motorman  to  stop; 
that  the  motorman,  who  was  looking  toward  him  at  the  time,  applied  the 
brake;  that  when  the  car  had  come  almost  to  a  stop,  the  plaintiff  put  his  foot  on 
the  running  board  and  grasped  the  stanchions;  that  the  conductor  then  rang 
the  bell  and  that  the  car  started  at  such  a  rate  of  speed  that  the  plaintiff  lost 
his  balance,  struck  an  elevated  railroad  pillar  and  tumbled  off  the  car. 

Held,  that  the  evidence  was  sufficient  to  warrant  an  inference  that  the  motorman 
saw  the  plaintiff  and  slowed  up  his  car  for  the  purpose  of  allowing  the  plaintiff 
to  board  the  same,  especially  as  the  motorman  was  not  called  as  a  witness  by 
the  defendant. 

In  the  plaintiff's  opening,  his  counsel  stated  to  the  jury  that  he  would  show  that 
"attempts  have  been  made  and  witnesses  have  been  spirited  away  in  this  case." 
Upon  the  defendant's  counsel  interposing  an  objection  to  this  remark,  the  court 
stated,  "  Unless  he  proves  it,  I  will  instruct  the  jury  to  disregard  the  state- 
ment." The  plaintiff  introduced  testimony  to  the  effect  that  an  agent  of  the 
defendant  had  attempted  to  bribe  one  of  the  plaintiff's  witnesses  to  absent  him- 
self from  the  trial.  The  matter  did  not  again  come  up  nor  was  the  court's 
attention  called  to  it  in  any  manner.  No  exception  was  taken  by  the  defend- 
ant's counsel  to  the  ruling  of  the  trial  judge  at  the  time  the  plaintiff's  counsel 
made  the  statement  in  question. 

Seld,  that,  under  the  circumstances,  the  statement  embraced  in  the  opening 
afforded  no  warrant  for  the  reversal  of  a  judgment  in  favor  of  the  plaintiff. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
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tiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
5th  day  of  January,  1903,  upon  the  verdict  of  a  jury  for  $10,500, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  12th  day 
of  January,  1903,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Bayard  JI.  Ames  [Arthur  Ofner  Vith  him  on  the  brief],  for  the 
appellant. 

Stephen  C,  Baldwin^  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  I 

This  is  a  negligence  suit  in  which  the  plaintiff,  a  carpenter  thirty- 
six  years  old,  has  recovered  $10,500  damages  for  the  loss  of  his  left 
leg.  According  to  his  testimony,  he  approached  the  track  of  the 
defendant's  railroad  in  Third  avenue,  near  Twelfth  street,  intending 
to  board  a  car  and  go  downtown  ;  as  the  car  approached  he  put  up 
his  hand  for  the  motorman  to  stop ;  the  motorman  was  looking 
toward  the  plaintiff ;  he  turned  on  the  brake  and  stopped  the  car, 
or,  as  the  plaintiff  puts  it  subsequently  :  "  When  I  tried  to  get  on 
the  car  it  was  going  as  slow  as  it  could  go  almost  —  it  was  to  a 
stop  ;  "  the  plaintiff  put  his  foot  on  the  running  board  and  grasped 
a  stanchion,  when  the  conductor  rang  the  bell  and  the  car  started 
at  such  a  rate  of  speed  that  the  plaintiff  lost  his  balance,  struck  an 
elevated  railroad  pillar  with  his  right  shoulder,  tumbled  off  the  car 
and  became  unconscious.  The  fall  resulted  in  injuries  which 
necessitated  the  amputation  of  his  leg. 

The  first  point  of  the  appellant  is  that  there  is  no  evidence  of  the 
defendant's  negligence.  This  is  based  chiefly  on  the  argument  that 
there  was  no  invitation  from  the  motorman  to  the  plaintiff  to  enter 
the  car — the  mere  slackening  of  speed  being  no  proof  of  such 
invitation.  But  there  was  something  more.  The  plaintiff  gave  a 
signal  to  the  motorman  indicating  his  desire  to  board  the  car,  and 
he  tells  us  that  the  motorman  was  looking  toward  him  at  the  time. 
This  was  enough  to  warrant  an  inference  that  the  motorman  saw  the 
plaintiff  and  slowed  up  his  car  still  further  for  the  purpose  of 
allowing  the  plaintiff  to  take  passage  on  it;  especially  when  we 
consider  that  the  motorman,  who  could  have  disproved  this  infer- 
ence if  it  were  incorrect,  was  not  called  as  a  witness  by  the 
defendant. 
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There  is,  it  seems  to  me,  absolutely  no  basis  in  the  proof  for  the 
suggestion  that  the  plaintiff  was  guilty  of  contributory  negligence 
as  matter  of  law. 

Ill  his  opening  to  the  jury  Mr.  Baldwin,  counsel  for  the  plaintiff, 
said  he  would  show  that  ''  attempts  have  been  made  and  witnesses 
liave  been  spirited  away  in  tliis  case."     Mr.  Yonge,  for  the  defend- 
ant, objected  to  this  as  improper  and  manifestly  unfair;  whereupon 
tlie  court  said  :  "  Unless  lie  proves  it,  I  will  instruct  the  jury  to  dis- 
regard the  statement."     Testimony  was  introduced  in  behalf  of  the 
plaintiff  to  the  effect  that  an  agent  of  the  defendant  corporation  had 
attempted  to  bribe  one  of  the  plaintiff's  witnesses  to  absent  himself 
from  the  trial.     The  matter  did  not  come  up  again,  nor  was  the 
court's  attention  called  to  it  in   any  manner.     No  exception  was 
taken  by  defendant's  counsel  to  the  ruling  of  the  trial  judge  at  the 
time  Mr.  Baldwin  made  his  statement.     In  view  of  these  facts  and 
the  proof  offered  in  support  of  that  statement,  it  affords  no  warrant 
ior  a  reversal. 
The  judgment  and  order  should  be  affirmed. 

Present — Goodrich,  P.  J.,  Bartlett,  Woodward,  Jenks  and 
Hooker,  JJ. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Ellen   Delaney,    Respondent,    v.    City     of    Mount    Vernon, 

Appellant. 

^fffiiffenee  —  injury  from  falling  on  ice  on  a  sidewalk  —  momentary  forgetfulneM 
^J  iti  existence,   by  one  who  had  prevumsly  noticed   it,  is   not    contributo)^ 


In  an  action  to  recover  damages  for  personal  injuries,  sustained  by  tbe  plaintiff 
in  consequence  of  falling  upon  ice  which  had  accumulated  on  a  sidewalk  in 
tlie  defendant  city,  the  only  serious  question  concerning  the  plaintiff's  right  to 
recover  was  whether  she  was  guilty  of  contributory  negligence. 

The  accident  occurred  on  Sunday  morning,  when  the  plaintiff  was  returning 

from  church.     On  her  way  to  church,  three-quarters  of  an  hour  before,  she 

had  perceived  the  accumulation  of  ice  and  walked  around  it.     Going  home,  as 

she  reached  the  accumulation  of  ice,  she  looked  up  at  the  house  where  she 
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lived  on  the  opposite  side  of  the  street,  and  while  thus  looking  she  slipped 
and  fell. 
HMf  that  the  plaintiff's  momentary  forgetfulness  of  the  presence  of  the  obstruc- 
tion could  not  be  deemed  contributory  negligence  as  matter  of  law. 

Appeal  by  the  defendant,  the  City  of  Mount  Vernon,  from  a 
judgment  of  the  County  Court  of  Westchester  county  in  favor  of 
the  plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
Westchester  on  the  22d  day  of  September,  1902,  upon  the  verdict 
of  a  jury  for  $800,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  17th  day  of  December,  1902,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

William  J.  MarsTiallj  for  the  appellant. 

OdeU  D.  Tompkins^  for  the  respondent. 

WiLLAKD  BaRTLETT,  J.  : 

This  is  the  case  of  a  traveler  on  a  city  sidewalk  falling  on  a  consid- 
erable accumulation  of  ice  on  such  sidewalk,  which  had  existed 
long  enough  to  impute  notice  to  the  municipality  —  two  or  three 
weeks.  The  plaintiffs  wrist  was  broken  by  the  fall,  and  the  jury 
awarded  her  $800.  There  is  no  suggestion  that  the  damages  were 
excessive. 

The  only  serious  question  relates  to  the  plaintiffs  exercise  of  care. 
The  accident  occurred  on  Sunday  morning  when  the  plaintiff  was 
returning  from  church.  On  her  way  to  church,  three-quarters  of  an 
hour  before,  she  had  perceived  the  accumulation  of  ice  and  walked 
around  it.  Going  home,  as  slie  reached  this  point,  she  looked  up  at 
the  house  where  she  lived  on  the  opposite  side  of  the  street,  which 
had  previously  been  obscured  from  view  by  intervening  objects,  and 
while  thus  looking  she  slipped  and  fell.  I  do  not  think  that  her 
momentary  forgetfulness  of  the  presence  of  the  obstruction  in  the 
street  can  be  deemed  contributory  negligence  as  matter  of  law. 
(  Weed  V.  Village  of  BalUton  Spa,  76  N.  Y.  329.) 

The  case  is  one  of  a  large  and  familiar  class,  and  involves  no  other 
question  requiring  notice.     I  advise  the  affirmance  of  the  judgment 

Present  —  Bartlett,  Woodward,  Hirschbero,  Jenks  and 
Hooker,  JJ. 

Judgment  and  order  of  the  County  Court  of  Westchester  county 
imanimously  affirmed,  with  costa. 
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Basbaba    a.    Weseneb,    Kespondent,    v.    Eliza    Jane    Smith, 

Appellant. 

NegUgenee — ir^jury  to  a  tenant  from  fcUling  over  a  heap  cf  ruNnsh  in  a  yard  used 
by  heraelf  and  her  cotenants  —  liability  of  the  landlord — testimony  of  the  plain- 
tiff ae  to  her  failure  to  look,  and  that  had  ehe  done  so  she  wnM  not  have  seen  the 
rubbish  —  sujfleieney  of  an  allegcUion  of  the  landlord's  negligence. 

Evideoce  that  one  of  several  tenants  of  a  house,  in  the  yard  attached  to  which 
were  a  number  of  cans  for  the  deposit  of  ashes  and  garbage  by  the  tenants, 
while  returning  from  emptying  a*  pan  of  ashes  icto  one  of  the  cans,  sustained 
personal  injuries  by  falling  over  an  accumulation  of  rubbish,  about  twenty 
inches  high,  which  had  existed  for  a  period  of  several  months  and  was  partly 
concealed  by  grass  and  weeds,  is  sufficient,  in  the  absence  of  proof  that  the 
injured  tenant  did  any  act  toward  creating  the  accumulation  of  rubbish,  to 
sustain  a  finding  that  the  landlord  was  negligent. 

Testimony  given  by  the  injured  tenant  to  the  effect  that  she  knew  that  the  yard 
was  kept  in  terrible  condition,  and  the  fact  that,  when  asked  why  she  did  not 
look  where  she  was  going,  she  testified,  *'  I  didn't  think  of  looking;  if  I  had 
looked  I  would  never  have  had  the  fall."  if  standing  alone,  would  establish 
that  she  was  guilty  of  contributory  negligence.  Where,  however,  the  plain- 
tiff subsequently  qualifies  this  testimony  by  stating  that  she  could  not  have 
seen  the  rubbish  by  looking,  but  could  only  have  seen  it  by  stooping  down, 
the  question  whether,  under  these  circumstances,  she  was  guilty  of  contribu- 
tory negligence  should  be  submitted  to  the  jury. 

An  allegation  in  the  complaint  that  the  yard  was  allowed  to  and  did  become 
obstructed  '*with  debus,  sticks,  stones  and  other  obstacles,  so  as  to  make  it 
dangerous  for  one  to  walk  or  use  said  yard  or  court  without  being  injured  by 
tripping  or  falling  over  said  debris  or  obstacles,"  is  a  sufficient  allegation  of 
negligence  on  the  part  of  the  landlord. 

Appeal  by  the  defendant,  Eliza  Jane  Smith,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  tlie  oflSce  of 
the  clerk  of  the  county  of  Kings  on  the  16th  day  of  March,  1903, 
upon  the  verdict  of  a  jury  for  $750,  and  also  from  an  order  bearing 
date  the  12th  day  of  March,  1903,  and  entered  in  said  clerk's  ofQce, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Jatnes  Troy^  for  the  appellant. 

Chratz  Nathan^  for  the  respondent. 

WlLLABD  BaBTLETT,  J.  : 

The  plaintiff  was  one  of  several  tenants  occupying  a  house  belong- 
ing to  the  defendant.     In  the  yard  at  the  rear  of  the  house  a  num- 
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ber  of  cans  were  provided  for  the  deposit  of  aslies  and  garbage  by 
the  tenants.  These  cans  were  placed  a  short  distance  from-  a  flag 
walk  which  led  out  into  the  yard.  According  to  the  plaintiff's  testi- 
mony she  went  into  the  yard  with  a  pan  of  ashes,  the  contents  of 
which  she  emptied  into  one  of  the  cans ;  and  as  she  was  leaving  the 
cans,  proceeding  toward  the  flag  walk,  she  stninbled  and  fell  over 
some  obstructions,  which  had  been  allowed  to  accumulate  under  the 
grass  and  weeds,  which  she  described  as  being  about  twenty  inches 
higli  at  this  point.  The  plaintiff's  hip  was  fractured  as  a  result  of 
her  fall ;  and  she  has  recovered  $750  damages  in  the  present  action, 
on  the  ground  that  the  defendant  was  negligent  in  having  allowed 
the  yard  in  the  vicinity  of  the  ash  cans  to  become  obstructed  by  the 
accumulation  of  debris  of  various  sorts  at  that  point.  Iler  testimony 
tended  to  show  that  this  accumulation  had  existed  for  several 
months  —  certainly  long  enough  to  impute  notice  to  the  owner  of 
the  premises. 

In  behalf  of  the  appellant  it  is  conceded  to  have  been  the  duty 
of  the  defendant  to  exercise  ordinary  care  to  keep  the  yard,  used  in 
common  by  the  tenants,  in  a  safe  condition  for  the  purpose  of  such 
use,  thus  recognizing  the  rule  stated  by  the  New  York  Court  of 
Common  Pleas  in  Canavaii  v.  Siuijvesaiit  (7  Misc.  Rep.  113)  where 
it  is  said  :  "A  landlord  of  a  tenement  house  is  bound  to  keep  the 
yards,  hallways,  coal  holes,  etc.,  in  proper  repair  and  reasonably  safe 
condition,  and  is  chargeable  in  damages  to  any  one  injured  for  a 
failure  to  do  so."  It  is  argued,  however,  that  it  was  neither  alleged 
in  the  complaint  nor  proved  upon  the  trial  that  these  premises  were 
unsafe.  AVe  are  not  able  to  concur  in  this  view.  The  complaint 
alleges  that  the  yard  was  allowed  to  and  did  become  obstructed 
"  with  debris,  sticks,  stones  and  other  obstacles,  so  as  to  make  it 
dangerous  for  one  to  walk  or  use  said  yard  or  court  without  being 
injured  by  tripping  or  falling  over  said  debris  or  obstacles."  This 
seems  to  us  a  sufficient  allegation  of  negligence.  It  was  sustained 
by  proof  that  refuse  of  every  kind,  bottles  and  bricks  and  stones 
and  rags  had  accumulated  between  the  path  and  the  fence  near 
which  the  ash  cans  stood ;  that  grass  was  growing  among  and  over 
these  objects  to  a  height  sufliicient  to  partially  conceal  them ;  and 
that  this  state  of  things  had  existed  for  several  months.  We  think 
a  jury  might  fairly  deem  such  a  condition  of  the  premises  dangerous 
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for  tlie  use  of  the  tenants,  and  that  such  an  accident  as  befell  the 
plaintiff  might  reasonably  have  been  anticipated  by  the  landlord  or 
the  agent  of  the  landlord  who  allowed  it  to  exist. 

It  is  argued,  in  the  second  place,  that  the  obligation  of  ordinary 
care  on  the  part  of  the  landlord  does  not  extend  to  danger  created 
by  the  tenants  themselves.  This  rule,  however  correct  in  its  appli- 
cation to  other  cases,  does  not  apply  to  obstructions  created  by  tlie 
acts  of  tenants  other  than  tlie  person  injured,  where  the  landlord 
has  undertaken,  as  in  this  case,  to  provide  safe  access  to  a  particular 
portion  of  the  premises.  There  is  nothing  to  show  in  the  testimony 
here  that  the  plaintiff  herself  had  done  any  act  toward  creating  the 
condition  of  things  in  the  yard  of  which  she  complained. 

The  most  serious  question  in  the  case  relates  to  the  issue  of  con- 
tributory negligence  ;  and,  if  the  jury  had  found  against  the  plain- 
tiff on  that  issue,  I  do  not  see  how  we  could  have  interfered  with 
their  verdict.  She  testified  that  she  knew  iliat  the  j'ard  was  kept 
in  a  terrible  condition,  and  when  asked  why  she  didn't  look  where 
she  was  going,  answered :  "  I  didn't  think  of  looking.  If  I  had 
looked  I  would  never  have  had  the  fall."  If  this  testimony  stood 
alone,  the  appellant  would  have  been  entitled  to  have  a  verdict 
directed  in  her  favor.  It  was  subsequently  qualified,  however,  to 
such  an  extent  as  to  make  it  incumbent  upon  the  learned  trial  judge 
to  submit  the  question  of  contributory  negligence  to  the  jury.  The 
plaintiff,  on  being  further  questioned,  stated  that  she  could  not  have 
seen  the  rubbish  by  looking,  but  could  have  seen  it  only  by  stoop- 
ing down  ;  and  it  was  for  tlie  jury  to  say  whether  under  these  cir- 
cumstances she  was  bound,  in  the  exercise  of  reasonable  care,  to  take 
that  precaution.  Under  the  authorities,  her  previous  knowledge  of 
tlie  dangerous  condition  of  the  yard  was  not  conclusive  evidence  of 
contributory  negligence  on  her  part  as  matter  of  law.  {^Palmer 
T.  Dearing,  93  N.  Y.  7;  Peil  v.  Beinhart^  127  id.  381 ;  DoUard 
V.  Rcherts^  130  id.  209.) 

We  think  the  judgment  must  be  affirmed. 

Present  —  Goodrich,  P.  J.,  Baktlett,  Woodward,  Hirsghberg 
and  Hooker,  JJ. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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JosBPH   McDesmott,  Appellant,  v.  The  Brooklyn  Heights 
Railroad  Company,  Respondent. 

Negligence — injury  to  a  pedestrian  viho  craues  a  street  railway  when  an  approaching 
ear  ie  75  feet  distant  from  him  —  increase  of  speed  of  tlue  ear — proof  that 
the  ear  ran  400 feet  before  it  eotUd  be  stopped — proof  tluU  streets  running  into  the 
avenue  on  which  the  tracks  were  did  not  cross  it, 

A  person,  who,  at  half-past  ten  o'clock  on  a  rainy  night,  while  crossing  a  street 
lighted  by  electricity  near  a  street  intersection,  attempted  to  cross  a  street  rail- 
way track  when  a  rapidly -approaching  car  was  seventy -five  feet  distant,  and 
who  was  struck  by  the  car,  although  he  walked  rapidly  enough  to  have  crossed 
the  track  in  safety  if  the  speed  of  the  car  had  not  been  considerably  increased 
at  or  about  the  time  ho  reached  the  first  rail  of  the  track,  cannot  be  said  to  have 
been  guilty  of  contributory  negligence  as  matter  of  law,  but  that  question  is 
one  of  fact  for  the  jury. 

Evidence  that  the  car  in  question  was  traveling  fifteen  or  twenty  miles  an  hour, 
and  that,  after  striking  the  pedestrian,  it  went  two  blocks  or  400  feet 
before  it  stopped,  is  suflScient  to  establish  a  prima  facie  case  of  negligence  In 
the  operation  of  the  car,  notwithstanding  that  for  a  distance  of  1,000  feet 
the  streets  which  ran  into  the  avenue  on  which  the  street  railway  was  laid 
did  not  cross  the  avenue. 

Appeal  by  the  plaintiff,  Josepli  McDermott,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  tlie  clerk  of  the  county  of  Kings  on  the  10th  day  of  January, 
1903,  as  amended  bv  an  order  entered  in  said  clerk's  office  on  the 
11th  day  of  February,  1903,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  at  the  close  of  the  plainti£['s  evidence  upon  a 
trial  at  the  Kings  County  Trial  Term. 

George  J.  G*Keefe^  for  the  appellant. 

/.  R.  Odand^  for  the  respondent. 

Willard  Bartlktt,  J. : 

Tills  is  an  action  to  recover  damages  for  personal  injuries,  in 
which  the  complaint  was  dismissed  chiefly  on  the  ground  that  the 
evidence  established  contributory  negligence  on  the  part  of  the 
plaintiff  as  matter  of  law. 

The  plaintiff  was  struck  and  injured  by  one  of  the  electric  cars  of 
the  defendant  while  endeavoring  to  cross  its  tracks  in  the  night 
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time  on  Third  avenue  near  Sixty-third  street  in  the  borough  of 
Brooklyn.  According  to  the  plaintiffs  testimony  and  that  of  a 
friend  who  was  with  liira,  the  car  was  visible  and  was  apparently 
four  hundred  feet  distant  when  he  left  the  sidewalk  to  cross  Third 
avenue ;  he  looked  up  and  down  the  street  again  when  he  reached 
the  firet  rail  and  then  saw  the  car  about  seventy-five  feet  away  from 
him ;  he  proceeded  on  his  way,  and  when  about  to  cross  the  second 
rail  he  was  hit  by  the  fender  and  injured.  It  has  been  held  that  it 
is  not  negligence  j?er  ae  for  a  person  to  attempt  to  cross  the  track  of 
a  city  street  railroad  seventy-five  feet  in  front  of  an  approaching 
-electric  car  in  the  daytime  {Legare  v.  Union  Railway  Co,^  61  App. 
Div.  202),  and  it  seems  to  me  that  it  must  also  be  deemed  a  question 
of  fact  rather  than  a  question  of  law  whether  a  similar  attempt  at 
night  constitutes  nsgligence  which  will  bar  the  injured  person  from 
a  recovery.  This  seems  to  have  been  the  view  of  the  learned  trial 
judge  in  the  present  case,  for  in  his  oral  opinion  delivered  in  direct- 
ing the  dismissal  of  the  complaint,  the  negligence  which  he  attrib- 
uted to  the  plaintifiE  was  his  failure  to  get  off  the  track  in  time  to 
jsave  himself  after  he  got  there.  "  The  plaintiff,"  said  the  court, 
"  could  see  and  did  see,  and  there  was  no  excuse  for  his  not  control- 
ling himself,  which  he  could  do  without  any  effort,  in  an  instant  of 
time,  by  stepping  back  or  stepping  forward  and  getting  off,  inas- 
much as  the  car  was  75  feet  away  when  he  first  stepped  upon  the 
track."  The  impression  of  the  learned  judge  appears  to  have  been 
that  the  plaintiff  needlessly  and  imprudently  loitered  between  the 
rails  in  front  of  the  rapidly  approaching  car  and  thus  brought  the 
injury  upon  himself.  If  the  proof  necessarily  led  to  this  conclusion 
the  propriety  of  dismissing  the  complaint  would  be  obvious.  It  is 
true  that  the  testimony  as  to  the  rapidity  of  the  plaintiff's  move- 
ments is  very  meagre,  but  he  says,  "  I  went  right  across,"  and  the 
^gures  given  by  a  surveyor,  who  was  a  witness,  when  considered  in 
connection  with  the  apparent  distance  of  the  car  at  the  time  when 
the  plaintiff  saw  it  from  the  sidewalk,  would  support  the  inference 
that  he  was  walking  rapidly  enough  to  have  crossed  the  track 
before  the  car  reached  him  unless  its  speed  had  been  considerably 
accelerated  at  or  about  the  time  he  got  to  the  first  rail.  If  so,  can 
it  be  said  as  matter  of  law  that  his  conduct  was  that  of  an  imprudent 
person  nnder  the  circumstances }     I  think  not.     A  jury  would  be 
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at  liberty  to  condemn  him  as  imprudent  in  fact  for  not  hastening 
his  movements  —  as  indeed  they  might  hold  it  to  have  been  negli- 
gent in  fact  for  him  to  try  to  cross  in  front  of  a  car  at  night  only 
seventy-five  feet  distant ;  but  the  question  on  this  appeal  is  whether 
only  one  view  —  and  that  adverse  to  him  —  can  be  taken  of  his  con- 
duct at  the  time  of  the  accident. 

The  learned  trial  judge  furthermore  declared  his  inability  to  per- 
ceive how  the  proof  had  developed  any  sort  of  negligence  in  tlie 
running  of  the  car ;  but  I  am  also  of  opinion  that  there  was  enongh 
to  go  to  the  jury  on  this  branch  of  the  case.  The  plaintiffs  friend, 
who  was  just  behind  him,  testified  that  the  car  was  going  fifteen  or 
twenty  miles  an  hour  when  it  came  up  and  "  shot "  by,  and  that 
after  striking  it  went  two  blocks,  or  400  feet,  before  it  stopped. 
Although  the  accident  occurred  at  about  half-past  ten  o'clock  on  a 
rainy  night,  it  was  not  very  dark  where  the  plaintiff  attempted  to 
cross.  Third  avenue  in  that  vicinity  being  lighted  by  electric  lamps. 
The  jury  would  have  been  warranted  in  finding  that  the  motorman,  if 
vigilant,  could  have  detected  the  presence  of  the  plaintiff  upon  the 
track  in  season  to  avoid  running  him  down,  if  he  had  had  his 
car  under  proper  control.  The  streets  which  run  into  Third  ave- 
nue, from  Sixtieth  to  Sixty-fifth  street,  do  not  cross  the  avenue ; 
they  are  described  as  "  blind  streets,"  and  it  is  suggested  that,  as 
there  was  no  crosswalk  at  the  place  of  the  accident,  the  motorman 
was  under  no  obligation  to  look  out  for  persons  crossing  the  high- 
way there.  Nevertheless,  the  operator  of  a  car  along  1,000  feet  of 
an  avenue  where  there  are  no  cross  streets,  is  chargeable  with  the 
knowledge  that  travelers  are  very  likely  to  want  to  pass  from  one 
side  of  the  avenue  to  the  other  in  that  locality  and  may  rightfully 
do  so,  and  it  is  incumbent  upon  him  to  exercise  some  care  to  avoid 
injuring  such  travelers.  The  proof  sufficed,  I  think,  to  make  out  a 
prima  facie  case  of  the  want  of  any  such  care  here.  It  may  be 
that  a  very  different  picture  will  be  presented  when  the  defendant 
puts  in  its  evidence,  but,  as  this  record  stands,  the  plaintiff  has 
proved  enough  to  entitle  him  to  have  the  issues  submitted  to  a  jury. 

Goodrich,  P.  J.,  Hirschbebo,  Jbnks  and  Hooker,  J  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 
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James  Lynch,  Respondent,  v.  The  Beooklyn  Heights  Railroad 
Company,  Appellant. 

Negligence  —  iiijury  to  an  deetrie  ear  e^iidueior  from  the  fall  of  a  trolley  pole  the 
guide  wheel  of  which  had  fallen  out  —  the  wJieellees  trolley  pole  is  a  deftctite  appli- 
ance— assumption  of  t7ie  risk  —  tJie  amount  of  a  verdict  not  considered  where  no 
appeal  is  taken  from  an  order  denying  a  neio  trial. 

Id  an  action  brought  to  recover  damages  for  personal  injuries  it  appeared  that 
the  plaintiff  was  employed  by  the  defendant  street  railway  comi){iny  as  con- 
ductor of  an  electric  trolley  ctir;  that  on  one  of  the  plaintiff's  trips  the  guide 
wheel  had  fallen  out  of  the  socket  at  the  top  of  the  trolley  pole  and  that,  when 
the  plaintiff  notified  the  defendant's  transfer  agent  and  car  starter  of  this  fact, 
the  starter  instructed  him  to  continue  his  trip  and  to  be  careful  in  going  over 
crossings  or  around  curves  that  he  did  not  pull  the  trolley  wires  down;  that 
while  proceeding,  pursuant  to  these  instructions,  upon  a  straight  piece  of  track 
where  there  was  no  crossing,  the  trolley  pole  became  entangled  with  a  wire 
supporting  the  trolley  wire  and  the  trolley  pole  was  pulled  from  its  socket  and 
fell  upon  the  plaintiff  inflicting  injuries. 

The  plaintiff  had  been  in  the  employ  of  the  defendant  only  three  months  and  did 
not  know  that  the  trolley  pole  was  bolted  loosely  to  the  top  of  the  car,  in  order 
that,  if  caught  in  the  wire,  the  pole  would  pull  out  rather  than  break  the  wire. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  bo 
affirmed; 

That  the  wheelless  trolley  pole  constituted  an  incomplete  and  defective  appliance 
for  the  doing  of  the  plaintiff's  work; 

That  it  could  not  be  said,  as  matter  of  law,  that  the  plaintiff  assumed  the  risk  oi 
operating  the  car  without  the  trolley  wheel ; 

That  the  defendant,  having  taken  no  appeal  from  the  order  denying  its  motion 
for  a  new  trial,  was  not  in  a  position  to  raise  the  question  whether  the  amount 
of  the  verdict  was  excessive. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
pUiiutiff,  entered  in  the  office  of  tlie  clerk  of  the  county  of  Kings 
on  tlie  7th  day  of  April,  1902,  upon  the  verdict  of  a  jury  for  $4,200, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  21st  day 
of  April,  1902,  denying  the  defendant's  motion  for  a  dismissal  of 
the  complaint. 

/.  i?.  Oelandj  for  the  appellant. 

Jcmes  (7.  Cropsey  [F.  W.  Catlin  with  him  on  the  brief],  for  the 
respondent. 
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"WlLLARD  BaRTLETT,  J. : 

The  plaintiff,  a  conductor  engaged  in  running  an  electric  trollej 
car  in  the  service  of  the  defendant,  was  injured  by  the  fall  of  the 
trolley  pole  in  consequence  of  its  upper  end  becoming  in  some 
manner  entangled  with  the  wire  which  furnished  the  electric  current 
for  propulsion.  The  wheel  had  fallen  out  of  the  socket  at  the  top 
of  the  trolley  pole,  and  upon  arriving  at  a  point  of  transfer  on  the 
defendant's  road,  the  plaintiff  brought  this  fact  to  the  attention  of 
the  defendant's  transfer  agent  and  starlser  stationed  there,  and  asked 
whether  he  should  go  on  with  the  car.  The  starter  told  hiin  to  go 
down  to  Fort  Hamilton  and  to  be  careful,  in  going  over  crossings 
or  around  curves,  that  he  did  not  pull  the  wires  down.  It  seems 
that  the  car  could  be  operated  without  the  wheel  at  the  upper 
extremity  of  the  trolley  pole  by  allowing  tlie  fork  from  which  the 
wheel  had  fallen  to  rest  against  and  slide  along  the  electric  wire. 
While  proceeding  with  the  car  in  this  way  upon  a  straight  piece  of 
track  where  there  was  no  crossing,  the  pole  got  entangled  with  a  sup- 
porting wire  which  held  up  the  principal  electric  wire  at  the  point  of 
accident,  and  the  pole  was  pulled  from  its  socket  at  the  top  of  the 
car  and  fell  upon  the  plaintiff,  inflicting  injuries  for  which  the  jury 
have  awarded  him  damages  in  the  sum  of  $4,200. 

There  is  no  doubt  that  the  wheelless  trolley  pole  with  which  the 
plaintiff  was  directed  to  go  on  and  operate  the  car  constituted  an 
incomplete  and  defective  appliance  for  the  doing  of  the  plaintiff's 
work,  and  the  jury  were  warranted  in  inferring  that  the  accident 
would  not  have  occurred  in  the  absence  of  this  defect.  The  most 
serious  question  presented  by  the  appeal  is  whether  the  proof  was 
such  as  to  demand  the  conclusion,  as  matter  of  law,  that  the  plaintiff 
assumed  the  risk  of  operating  the  car  without  the  trolley  wheel.  He 
had  been  in  the  employment  of  the  defendant  corporation  only  three 
months,  and  testified  that  he  did  not  know  that  the  trolley  pole  was 
bolted  onto  the  top  of  the  car  loosely,  so  that  if  it  caught  in  the  wire 
the  pole  would  pull  out,  rather  than  pull  out  the  wire.  He  was  not 
warned  by  the  starter  of  the  existence  of  any  danger  that  the  pole 
might  come  down  upon  him,  but  was  merely  told  to  be  careful  not 
to  pull  the  wire  down  in  going  around  curves  or  over  crossings.  If 
it  appeared  without  contradiction  that  the  servant  knew  the  char- 
acter of  the  appliances,  and  the  dangers  to  be  incurred  by  this 
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method  of  operating  them  in  their  incomplete  or  defective  condi- 
tion, it  would  have  to  be  held  as  matter  of  law  that  he  assumed  tlie 
risk  of  exposing  himself  to  such  dangers.  (  Walters  v.  JFuUer  Co.y 
74  App.  Div.  389,  395.)  Upon  the  proof  in  the  present  case,  how- 
ever, I  think  the  question  whether  the  plaintiff  assumed  the  risk  of 
such  an  accident  as  actually  occurred  could  not  be  determined  as 
matter  of  law,  but  was  properly  submitted  to  the  jury. 

The  only  other  point  requiring  notice  is  the  claim  that  tne  aam- 
ages  were  excessive.  The  appellant,  however,  is  not  in  a  position 
to  raise  this  question,  as  there  is  no  appeal  from  an  order  denying 
a  motion  for  a  new  trial.  (See  Blohm  v.  Bamher,  10  K".  Y. 
Supp.  98.) 

I  think  the  judgment  should  be  affirmed. 

Present  —  Baetlett,  Woodward,  IIirschberg,  Jenks  and 
Hooker,  J  J. 

Judgment  unanimously  affirmed,  with  costs 


Mary  F.  Cox,  Appellant,  v,  Isaac  Mason,  Eespondent. 
William  E.  Cox,  Appellant,  v.  Isaac  Mason,  Eespondent. 

Negligenee  —  injury  from  the  faU  of  the  headboard  of  a  folding  bed  —  liability  of  a 
vendor  toho  agreed  to  put  it  up  in  a  aaje  condition  —  re3  ipsa  loquitur. 

Evidence  that  the  vendor  of  a  folding  bed  agreed  at  the  time  of  the  sale  to  put 
up  the  bed  in  a  safe  condition  for  the  use  of  the  purchaser  and  his  wife;  that 
the  bed  was  set  up  by  the  vendor's  agents  in  the  premises  of  the  purchaser  and 
that  after  it  had  been  used  without  accident  for  about  a  month,  while  the  pur- 
chaser's wife  was  lightly  touching  it,  for  the  purpose  of  removing  a  sheet 
therefrom,  the  back  of  the  bed,  or  movable  headboard,  fell  over  upon  her, 
throwing  her  to  the  floor  and  breaking  her  jaw,  is  sufficient  under  the  doc- 
trine of  res  ipsa  loquitur  to  permit  a  jury  to  infer  negligence  on  the  part  of 
the  vendor  in  setting  up  the  bed  in  the  absence  of  further  proof  as  to  the 
precise  cause  of  the  accident. 

Appeal  in  eacli  of  the  above-entitled  actions  by  the  respective 
plaintiffs,  Mary  F.  Cox  and  William  E.  Cox,  from  a  judgment  of 
the  Supreme  Court  in  each  action  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  24th  day  of 
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December,  1900,  upon  the  dismissal  of  the  complaint  in  each  action 
by  direction  of  the  court,  at  the  close  of  the  plaintiffs  evidence,, 
upon  a  trial  at  the  Kings  County  Trial  Term. 

James  C.  Cropsey  \^F,  W.  CaUin  with  him  on  the  brief],  for  the 
appellants. 

William  N.  Dyhman^  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  : 

The  appellant  William  E.  Cox  purchased  a  folding  bed  from 
the  respondent,  who  agreed  at  the  time  of  the  sale  to  put  up  the 
bed  in  safe  condition  for  the  use  of  the  purchaser  and  his  wife  — 
who  is  the  other  appellant,  Mary  F.  Cox.  The  bed  was  set  up  by 
the  respondent's  agents  in  the  premises  of  the  appellants,  and  was 
used  by  them  without  accident  for  about  a  month.  Mrs.  Cox  was 
engaged  in  removing  a  sheet  one  morning  —  to  air  the  bed,  which 
was  open  —  when  the  back  of  the  bed,  or  movable  headboard,  fell 
over  upon  her,  throwing  her  to  tlie  floor  of  the  room  and  breaking 
her  jaw.  "  I  do  not  know  whether  I  came  in  contact  with  any  part 
of  the  bed,"  she  says,  "  when  I  was  reaching  for  the  sheet.  At  any 
rate,  I  didn't  move  against  it  heavily,  anj^way.  I  did  not  lean 
against  it  heavil}'." 

On  account  of  the  injuries  thus  sustained  by  the  wife  she  sues  to 
recover  damages,  and  the  husband  sues  to  recover  for  the  loss  of  her 
services.  Both  actions  are  based  upon  the  allegation  that  the  defend- 
ant's servants  were  negligent  in  adjusting  the  weights  and  attach- 
ments upon  the  folding  bed,  and  thereby  left  it  in  a  dangerous  condi- 
tion for  the  use  of  the  plaintiffs.  The  complaint  was  dismissed  at 
the  close  of  their  evidence  on  the  ground  that  the  plaintiffs  were 
bound  to  show  some  reason  why  the  bed  collapsed,  and  no  such  rea  - 
son  appeared  in  the  proof. 

I  suppose  there  is  no  doubt  that  an  action  of  this  character  is 
maintainable  if  the  evidence  suffices  to  make  out  the  charge  of  negli- 
gence. "  It  may  be  granted,"  said  Finch,  J.,  in  Rich  v.  N.  Y.  C. 
&  n.  Ji.  R.  R.  Co,  (87  N.  Y.  382),  "  that  an  omission  to  perform 
a  contract  obligation  is  never  a  tort,  unless  that  omission  is  also  an 
omission  of  a  legal  duty."  But  this  does  not  deny  that  the  legal 
duty  may  be  assumed  by  the  very  tenns  of  the  contract  itself,  and 


Digitized  by  VjOOQ IC 


cox  V.  MASON.  221 


App.  Div.]  Second  Departhent,  December,  1908. 

I  understand  tlie  rule  to  be  that  stated  by  Mr.  Wharton  in  his 
Treatise  on  the  Law  of  Negligence :  **  Whoever  by  contract  assumes 
a  dnty  to  another  person  is  Hable  in  an  action  on  the  case,  to  snch 
other  person,  for  damages  arising  from  the  negUgent  performance 
of  such  duty."  (Whart.  Neg.  [2d  ed.]  §  435.)  Here  a  dnty  was 
expressly  undertaken  by  the  seller  of  the  folding  bed  —  the  exercise 
of  reasonable  care  to  put  it  up  in  a  safe  condition  for  the  use  of  the 
buyer  and  his  wife,  and  the  principal  question  presented  by  the 
appeal  is  wliether  there  was  sufficient  evidence  of  a  failure  to  exercise 
such  care  to  entitle  the  plaintiff  to  have  the  i>su.^  of  negligence  sub- 
mitted to  tlie  jury. 

I  think  there  was.  It  seems  to  me  that  the  mere  fact  of  the  col- 
lapse of  the  folding  bed,  under  the  circumstances  narrated  by  Mrs. 
Cox,  was  enough  to  warrant  an  inference  of  negligence  in  putting 
it  up  on  the  part  of  the  defendant's  servants,  in  the  absence  of 
explanation  or  other  evidence  showing  the  exercise  of  due  care.  The 
defendant  does  not  contend  that  the  collapse  of  a  folding  bed  when 
lightly  touched  for  the  purpose  of  airing  the  clothes  thereon  is  an 
event  apt  to  happen  or  ordinarily  to  be  apprehended.  Indeed,  his 
assnmnce  to  the  plaintiffs  that  he  would  put  this  bed  up  in  safe  con- 
dition for  their  use  was  an  implied  representation  to  the  contrary, 
and  if  the  accident  was  one  which  would  not  ordinarily  occur,  if  the 
weights  and  attachments  upon  the  bed  had  been  properly  adjusted, 
the  occurrence  of  the  accident  as  described  in  the  testimony  would 
permit  a  jury  to  infer  negligence  without  further  proof  as  to  the 
precise  cause  of  the  collapse.  (See  Grifen  v.  Manice^  166  N.  Y. 
ISS,  and  the  cases  on  the  doctrine  of  res  ipsa  loquitur  therein 
reviewed  by  Cullen,  J.) 

I  think  that  the  plaintiffs  should  have  been  allowed  to  go  to  the 
jury,  and,  therefore,  are  entitled  to  a  reversal. 

Goodrich,  P.  J.,  Woodward,  Jenes  and  Hooker,  JJ.,  concurred. 

Judgments  reversed  and  new  trials  granted,  costs  to  abide  the 
event. 
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The  City   of  New   York,  Appellant,  v,  Burleson    Hardware 
Company,  Respondent. 

Bepairs  upon  a  State  armory  in  Brooklyn  —  the  State  Architect  is  supreme,  except  as 
to  pilumbing  and  drainage,  the  plans  for  lohich  must  be  submitted  to  the  superin- 
tendent of  buildings  of  New  York  city  —  contraetor  enjoined  until  this  is  done  — 
the  State  cf  Nexo  York  and  Slate  Architect  are  not  necessary  parties  to  t/ie  action. 

Section  8  of  the  Public  Buildings  Law,  as  amended  by  chapter  212  of  the  Laws 
of  1902.  provides  as  follows: 

"  The  State  Architect  shall  prepare  the  drawings  and  specifications  and  supervise 
and  control,  as  architect,  the  construction  of  all  new  buildings  erected  at  the 
expense  of  the  State.  He  shall  also  prepare  the  drawings  and  specifications 
for  additions  to  existing  buildings,  and  for  the  alteration  or  improvement 
thereof.  He  shall  see  that  the  materials  furnished  and  the  work  performed  in 
constructing,  altering  or  improving  any  such  building  are  in  accordance  with 
such  drawings  and  specifications,  and  that  the  interests  of  the  State  are  fully 
protected.  He  shall  prepare  regular  and  standard  forms  of  contracts,  to  be 
approved  by  the  Attorney -General,  which  shall  be  used  in  all  work  let  by  con- 
tract, and  no  payment  shall  be  made  on  any  such  contract  except  upon  his 
regular  certificate  after  audit  by  the  comptroller." 

Section  5  of  chapter  803  of  the  Laws  of  1896  provides  that  "  the  plumbing  and 
drainage  of  all  buildings,  both  public  and  private,  in  the  city  of  New  York, 
shall  be  executed  in  accordance  with  the  rules  and  regulations  adopted  by  the  ' 
superintendent  of  buildings." 

It  also  requires  suitable  dnvwings  and  descriptions  of  said  plumbing  and  drain- 
age to  be  submitted  and  placed  on  file  in  the  department  of  buildings  and  pro- 
hibits the  commencement  or  the  prosecution  of  the  work  ''until  the  said 
drawings  and  descriptions  shall  have  been  so  filed  and  approved  by  the  super- 
intendent of  buildings." 

HM,  that,  with  respect  to  the  repairs  upon  a  State  armory  in  the  borough  of 
Brooklyn,  the  State  Architect  was  supreme  in  all  matters  except  the  plumbing 
and  drainage,  and  that  as  to  the  latter  matters  the  plans  therefor  should  be 
submitted  to  the  superintendent  of  buildings  of  the  city  of  New  York,  pursu- 
ant to  the  act  of  1896; 

That  the  city  of  New  York  was  entitled  to  an  injunction  restraining  the  contractor 
employed  to  do  the  plumbing  and  drainage  work  from  proceeding  with  such 
work  until  the  plans  therefor  had  been  filed  with  the  superintendent  of 
buildings; 

That  the  State  of  New  York  could  not,  without  its  consent,  be  made  a  party  to 
an  action  to  obtain  such  an  injunction,  and  that  the  State  architect  was  not  a 
necessary  party  thereto. 

GooDuicH,  P.  J.,  dissented. 

Appeal  by  the  plaintiff,  The  City  of  New  York,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
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entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  16th 
day  of  September,  1903,  denying  the  plaintiff's  motion  for  an  injunc- 
tion pendente  lite. 

James  McKeen  [John  E,  Walker  with  him  on  the  brief],  for  tlie 
appellant. 

John  Patterson^  for  the  respondent.  . 

WiLLAED  BaRTLETT,  J.  : 

The  controversy  in  this  action  relates  to  the  right  of  the  defend- 
ant to  do  plumbing  work  in  the  armory  of  the  Forty-seventh 
Regiment,  in  the  borough  of  Brooklyn,  without  the  submission  to 
the  bureau  of  buildings  of  any  drawings  and  descriptions  of  such 
work,  or  the  approval  of  said  drawings  and  descriptions  by  the 
bureau.  The  armory  is  the  property  of  the  State  of  New  York. 
The  contract  with  the  defendant  was  made  by  the  board  of  armory 
commissioners  for  the  Second  Brigade,  under  the  authority  of  chapter 
423  of  the  Laws  of  1902.  The  plans  for  the  proposed  plumbing 
were  prepared  by  the  State  Architect  in  the  exercise  of  his  duties, 
as  prescribed  in  section  8  of  the  Public  Buildings  Law,  as  amended 
by  chapter  212  of  the  Laws  of  1902.  The  theory  of  the  action  is 
that  notwithstanding  the  character  of  the  Forty-seventh  Regiment 
armory  as  a  State  building,  and  notwithstanding  the  control  over  its 
construction  conferred  upon  the  State  Architect  by  section  8  of  the 
Public  Buildings  Law,  the  city  of  New  York  is  entitled  to  an 
injunction  to  restrain  the  prosecution  of  the  work  until  there  has 
been  a  compliance  with  the  rules  and  regulations  adopted  by  the 
superintendent  of  buildings  in  reference  to  plumbing  and  drainage 
in  the  city  of  New  York. 

Section  5  of  chapter  803  of  the  Laws  of  1896  provided  that  there- 
after "  the  plumbing  and  drainage  of  all  buildings,  both  public  and 
private,  in  the  city  of  New  York,  shall  be  executed  in  accordance 
with  the  rules  and  regulations  adopted  by  the  superintendent  of 
buildings."  The  same  section  further  required  suitable  drawings 
and  descriptions  of  said  plumbing  and  drainage  to  be  submitted  and 
placed  on  file  in  the  department  of  buildings,  and  prohibited  the 
commencement  or  prosecution  of  the  work  "  until  the  said  drawings 
and  descriptions  shall  have  been  so  filed  and  approved  by  the  super- 
intendent of  buildings." 
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By  means  of  various  subsequent  statutes  this  enactment  lias  been 
made  applicable  to  the  borough  of  Brooklyn ;  and  if  the  Forty- 
seventh  Regiment  Armory  falls  within  its  scope  and  operation,  it  is 
difficult  to  escape  the  conclusion  that  the  defendant  is  acting  in  dis- 
regard of  the  law  in  proceeding  with  its  work  without  having  sub- 
mitted its  plans  to  the  nmnicipal  authorities  and  obtaining  their 
approval. 

The  claim  of  right  on  the  part  of  the  defendant,  however,  to  pro- 
ceed to  perform  plumbing  work  in  a  State  armory  in  the  city  of 
New  York,  without  regard  to  the  requirements  of  the  act  of  1896, 
is  based  mainly  upon  section  8  of  the  Public  Buildings  Law, 
already  cited,  the  provisions  of  which  are  as  follows : 

"  The  State  Architect  shall  prepare  the  drawings  and  specifications 
and  supervise  and  control,  as  architect,  the  construction  of  all  new 
buildings  erected  at  the  expense  of  the  State.  He  shall  also  prepare 
the  drawings  and  specifications  for  additions  to  existing  buildings, 
and  for  the  alteration  or  improvement  thereof.  lie  shall  see  that 
the  materials  furnished  and  the  work  performed  in  constructing, 
altering  or  improving  any  such  building  are  in  accordance  with  such 
drawings  and  specifications,  and  that  the  interests  of  the  State  are 
fully  protected.  He  shall  prepare  regular  atid  standard  forms  of 
contracts,  to  be  approved  by  the  Attorney-General,  which  shall  be 
used  in  all  work  let  by  contract  and  no  payment  sliall  be  made  on 
any  such  contract  except  upon  his  regular  certificate  after  audit  by 
the  Comptroller." 

It  will  be  observed  that  this  statute  imposes  upon  the  State  Archi- 
tect not  only  the  duty  of  preparing  the  drawings  and  specifications 
for  the  alteration  of  existing  State  buildings,  but  also  requires  him 
to  exact  the  execution  of  the  work  in  conformity  with  the  drawings 
and  specifications  which  he  has  prepared.  Taking  all  the  language 
of  the  section  together,  it  seems  to  me  quite  plain  that  it  was  the 
intent  of  the  Legislature  to  confer  upon  the  State  Architect  general 
control  of  everything  relating  to  the  architectural  plan  and  archi- 
tectural details  of  edifices  erected  at  the  expense  of  the  State.  It 
seems  to  me,  however,  that  this  intent  can  be  carried  out  without 
necessarily  disregarding  the  provisions  of  the  act  of  1896,  which  in 
terms  are  made  applicable  to  "  the  plumbing  and  drainage  of  all 
buildings,  both  public  and  private,  in  the  city  of  New  York.*'    The 
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statute  provides  for  the  registration  of  plumbers  in  the  city,  for  the 
appointment  of  inspectors  of  plumbing  to  inspect  plumbing  work 
therein,  and  prohibits  the  practice  of  plumbing  without  registra- 
tion. Although  the  department  of  buildings  is  charged  with  the 
enforcement  of  its  provisions,  it  is  plain  that  the  main  purpose  of 
the  act  is  to  prevent  the  adoption  and  use  of  any  plan  or  scheme  of 
plumbing  or  drainage  in  any  building  within  the  municipality  which 
shall  be  so  designed  or  constructed  as  to  be  injurious  to  health. 
The  statute  is  to  be  regarded,  I  think,  as  primarily  a  health  law 
rather  than  a  building  law ;  whereas  the  Public  Buildings  Law  pre- 
scribing the  powers  of  the  State  Architect  does  not  assume  to  deal, 
'either  expressly  or  by  implication,  with  matters  of  health  at  all.  I 
think  the  two  enactments,  so  far  as  they  apply  to  the  question  at 
issue  here,  should  be  construed  together  as  leaving  the  State  Archi- 
tect supreme  in  all  matters  relating  to  the  armory  repairs  save  so 
far  as  the  plumbing  and  drainage  are  concerned ;  but  that  as  to 
these  matters  the  plans  must  be  submitted  to  the  local  authorities 
under  the  act  of  1896,  for  the  reason  that  the  Legislature  did  not 
intend  that  the  architectural  control,  vested  in  the  State  Architect, 
should  exempt  public  buildings  from  regulations  adopted  to  pro- 
mote the  public  health.  Unless  this  view  is  correct,  I  cannot  see 
why  the  adjective  "  public  "  —  the  same  which  is  used  in  the  title  of 
the  Public  Buildings  Law  under  which  the  State  Architect  obtains 
his  powers  —  should  have  been  used  in  the  act  of  1896. 

I  conclude  then  that  the  city  is  right  in  this  case  so  far  as  it 
asserts  the  necessity  of  submitting  to  the  department  of  buildings 
the  plans  for  the  plumbing  and  drainage  in  the  Forty-seventh 
Regiment  Armory,  and  that  the  failure  to  submit  such  plans  gave 
the  city  a  right  of  action  against  persons  proceeding  with  such  work 
until  the  prescribed  drawings  and  descriptions  thereof  have  received 
the  approval  of  the  superintendent  of  buildings.  The  rules  and 
regulations  adopted  pursuant  to  the  act  of  1896  require  such  draw- 
ings and  descriptions  to  be  filed  by  the  owner  or  the  architect.  The 
State,  as  the  owner  of  the  armory,  cannot  be  made  a  party  defend- 
ant without  its  consent,  and  the  State  Architect  does  not  seem  to  be 
a  necessary  party  ;  it  is  enough  that  the  party  sued  is  endeavoring 
to  proceed  with  the  work  in  disregard  of  the  statutory  prohibition 
App.  Div.— Vol.  LXXXIX.        16 
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against  so  doing  until  the  required  papers  have  been  filed  with  the 
superintendent  of  buildings  and  have  received  his  approval.  The  fact 
established  upon  the  motion  made  out  a  proper  case  for  granting 
the  preliminary  injunction ;  and  it  follows  that  the  order  appealed 
from  should  be  reversed  and  the  motion  granted. 

Woodward,  Hirsohbkrg  and  Hooker,  JJ.,  concurred ;  Good- 
rich, P.  J.,  dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  for  preliminary  injunction  granted  ;  order  to  be  settled 
before  Mr.  Justice  Bartlbtt. 


In  the  Matter  of  the  Appraisal  under  the  Transfer  Tax  Acts  of  the 
Property  of  Joseph  L.  Lowry,  Deceased. 

Nathan  L.  Miller,  as  Comptroller  of  the  State  of  New  York, 
Appellant ;  Cornelius  Furgtjbson  and  Others,  as  Trustees  under 
the  Last  Will  and  Testament  of  Joseph  L.  Lowry,  Deceased, 
Respondents. 

Surrogate  9  appraisal  of  a  deeedenfs  real  property — fe?ien  a  decree  fixing  its  value 
may  not  be  modified  because  it  subsequently  sells  for  a  less  sum  at  auction. 

Where  a  surrogate,  on  an  appraisal  of  a  testator's  real  estate  for  the  purposes  of 
the  transfer  tax,  fixes  the  value  thereof  at  $200,000  in  accordance  with  an 
estimate  given  by  one  of  the  trustees  under  the  will  whose  testimony  showed  a 
familiarity  with  values  in  the  locality  where  the  property  is  situated  sufficient 
to  qualify  him  as  an  expert,  the  fact  that  some  months  later  the  decedent's 
real  estate  is  sold  fairly  and  in  good  faith  at  public  auction  for  the  sum  of 
$108,050,  will  not,  of  itself,  justify  the  surrogate  in  modifying  the  decree  made 
in  the  transfer  tax  proceeding  by  reducing  the  valuation  to  the  sum  realized 
on  the  auction  sale. 

Even  if  the  surrogate  has  jurisdiction  to  modify  a  decree  for  an  error  of  this 
character,  it  should  not  be  exercised  except  in  cases  where  the  overvaluation  is 
much  more  conclusively  established. 

Seml)le,  that  the  overvaluation  constituted  an  error  of  fact  arising  upon  a  trial 
and  hence  was  not  within  the  purview  of  section  1288  of  the  Code  of  Civil 
Procedure,  which  is  made  applicable  to  Surrogates'  Courts  by  section  2481  of 
that  Code,  authorizing  a  court  to  set  aside  a  judgment  for  an  error  of  fact 
not  arising  upon  a  trial. 

Quare,  whether  the  Surrogate's  Court  may,  in  any  case,  modify  a  decree  because 
of  an  error  of  fact  arising  upon  a  trial  or  hearing. 


Digitized  by  VjOOQ IC 


MATTER  OF  LOWRY.  227 

App.  Diy.]  Sscoin)  Dspabtmbnt,  December,  1008. 

Appeal  by  Nathan  L.  Miller,  as  Comptroller  of  the  State  of  New 
York,  from  an  order  of  the  Surrogate's  Court  of  the  county  of 
Kings,  entered  in  said  Surrogate's  Court  on  the  6th  day  of  July, 
1903,  vacating  a  previous  order,  entered  in  said  Surrogate's  Court, 
assessing  a  transfer  tax  upon  the  estate  of  Joseph  L.  Lowry, 
deceased,  and  remitting  the  appraiser's  report  to  said  appraiser  for 
revision  and  correction. 

Leonard  B.  Smithy  for  the  appellant. 
Chwrles  H.  KeQyy^  for  the  respondents. 

WnxAKD  Babtlett,  J. : 

On  the  appraisal  of  the  decedent's  real  estate,  for  the  purposes 
of  the  transfer  tax,  its  value  was  fixed  by  the  appraiser  at  $200,000. 
This  was  the  estimate  given  at  the  time  by  Cornelius  Furgueson, 
one  of  the  trustees  under  the  will,  whose  testimony  showed  a  famil- 
iarity with  values  in  the  locality  where  the  property  is  situated 
su£Scient  to  qualify  him  as  an  expert.  The  appraiser's  report  was 
approved  by  the  Surrogate's  Court  on  December  30,  1902.  In 
April  of  the  following  year  the  decedent's  real  estate  in  question 
was  sold  fairly  and  in  good  faith  at  public  auction  for  the  aggregate 
sum  of  $103,050.  Acting  evidently  on  the  assumption  that  this  sale 
was  better  proof  of  the  actual  value  of  the  lands  than  the  expert 
evidence  of  the  trustee  upon  which  he  made  his  decree,  and 
expressly  holding  that  a  mistake  of  fact  had  been  made  in  fixing  the 
value  of  the  said  real  property  at  $200,000,  the  learned  surrogate 
modified  the  original  decree  and  report  of  the  appraiser  by  reducing 
the  valuation  to  about  the  sum  realized  at  the  auction. 

Under  the  Transfer  Tax  Law  the  Surrogate's  Court  may  do  any 
act  in  relation  to  such  a  tax  *'  authorized  by  law  to  be  done  by  a 
surrogate  in  other  matters  or  proceedings  coming  within  his  juris- 
diction "  (Laws  of  1896,  chap.  908,  §  229) ;  and  in  such  matters 
or  proceedings  he  may  open,  vacate,  modify  or  set  aside,  or  enter 
as  of  a  former  time,  a  decree  of  his  court ;  or  may  grant  a  new 
trial  or  hearing  for  fraud,  newly-discovered  evidence,  clerical 
error  or  other  sufficient  cause.  (Code  Civ.  Proc.  §  2481,  subd. 
6.)     The  section  of  the  Code  cited  further  provides  that  the 
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powers  conferred  by  said  subdivision  6  are  to  be  exercised  onlj  in  a 
like  case  and  in  the  same  manner  as  a  court  of  general  jurisdiction 
exercises  the  same  powers.  This  includes  the  power  to  modify  or 
set  aside  a  decree  for  error  in  fact  not  arising  upon  the  trial.  (Code 
Civ.  Proc.  §  1283.)  Indeed  it  is  said  in  Morgan  v.  Cowie  (49  App. 
Div.  612) ;  '*  The  authority  of  a  court  to  modify  its  own  decrees 
for  an  error  in  fact,  newly-discovered  evidence,  or  any  cause 
extrinsic  of  the  record,  is  an  inherent  one  and  is  vested  in  every 
court  with  such  restrictions  as  the  Legislature  has  seen  fit  to 
impose." 

Inasmuch  as  the  learned  surrogate  has  expressly  based  the  modi- 
fication of  his  original  decree  upon  ^'a  mistake  of  fact"  in  the 
appraisal  which  he  approved,  the  principal  question  to  be  considered 
upon  the  present  appeal  is  whether  the  errors  of  fact  for  which  a 
court  of  original  jurisdiction  has  power  to  vacate  or  modify  its 
judgments  include  the  determination  of  a  question  of  value  on  the 
trial  or  hearing,  which  determination,  although  made  on  competent 
•evidence,  appears  to  have  been  erroneous  in  the  light  of  events 
which  have  occurred  since  it  was  made  —  I  do  not  mean  matters 
then  existing  and  subsequently  discovered,  but  occurrences  which 
have  happened  wholly  subsequent  to  the  trial  or  hearing. 

The  only  error  of  fact  alleged  to  have  been  made  in  the  case  at 
bar  was  analogous  to  a  finding  of  fact  upon  a  trial  in  the  Supreme 
Court  by  a  judge  at  Special  Term ;  it  was  the  decision  by  the 
surrogate,  upon  consideration  of  the  testimony  taken  before  the 
appraiser,  that  the  taxable  value  of  the  decedent's  real  property  was 
$200,000.  The  representatives  of  the  estate  did  not  question  the 
valuation  at  the  time ;  indeed  it  was  their  own  estimate.  There  is 
no  suggestion  that  it  was  not  based  on  competent  proof.  Its  cor- 
rectness was  attacked  upon  the  subsequent  application  to  modify 
the  decree,  solely  on  the  ground  that  new  evidence  as  to  value,  non- 
existent when  the  decree  was  made,  was  now  available,  tending  to 
show  that  the  original  appraisal  was  too  large.  Assuming  that  such 
evidence  demonstrates  that  a  mistake  was  made,  is  such  a  mistake 
an  error  of  fact  for  which  the  trial  court  is  authorized  to  change  the 
first  decree  accordingly  ?  Of  course,  if  a  transfer  tax  decree  can  be 
modified  by  decreasing  the  valuation  placed  upon  the  real  property 
of  a  decedent  by  the  surrogate,  because  it  subsequently  sells  for  less 
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than  his  estimate,  it  may  be  modified  by  increasing  such  vahiation 
in  a  case  where  the  property  subsequently  sells  for  more. 

It  seems  to  me  that  an  error  of  this  character,  provable  as  such 
only  by  subsequently  occurring  facts,  must  be  deemed  to  be  an 
error  arising  upon  a  trial,  and  hence  to  be  not  within  the  purview 
of  section  1283  of  the  Code  of  Civil  Procedure,  as  made  applicable 
to  Surrogates'  Courts  by  section  2481.  {Matter  of  HvmfreviUe^  8 
App.  Div.  312.)  The  valuation  now  alleged  to  have  been  errone- 
ous was  fixed  upon  all  the  evidence  which  the  parties  chose  to  lay 
before  the  court  at  the  time,  and  so  far  as  appears  upon  all  the  evi- 
dence which  then  existed.  A  practice  which  would  permit  judg- 
ments fixing  values  to  be  opened  from  time  to  time  in  cases  where 
a  subsequent  sale  of  the  appraised  property  tended  to  show  that  the 
figure  fixed  by  the  judgment  was  too  large  or  too  small,  would  lead 
to  intolerable  uncertainty  and  confusion.  In  the  administration 
of  justice,  all  that  can  ordinarily  or  reasonably  be  expected  or 
demanded  by  litigants  in  the  determination  of  their  controversies  is 
that  these  shall  be  correctly  decided  upon  the  facts  relevant  to  the 
issues  which  have  occurred  before  the  trial  and  those  which  exist  at 
the  time  when  the  trial  takes  place.  They  cannot  be  insured  against 
the  possibility  of  future  happenings  which  may  indicate  that  the 
decision  was  in  some  respects  incorrect.  In  expressing  the  opinion, 
however,  that  a  judgment  on  an  issue  of  value  should  not  be  dis- 
turbed by  the  court  which  rendered  it  on  account  of  subsequently 
arising  evidence  tending  to  show  that  the  valuation  adopted  was 
erroneous,  it  is  not  necessary  to  hold  that  there  can  be  no  case  in 
which  a  court  might  modify  its  decree  because  of  an  error  of  fact 
arising  upon  the  trial  or  hearing.  Such  power  would  probably 
exist,  for  example,  in  a  case  under  the  Transfer  Tax  Law  where  it 
appeared  that  the  property  appraised,  which  all  parties  assumed  to 
have  belonged  to  the  decedent,  really  included  a  lot  which  he  never 
owned ;  and  in  other  cases  of  error  not  relating  to  any  issue  actually 
litigated.  All  that  I  mean  to  assert  in  the  present  case  is  that  a 
decree  of  appraisal  under  the  Transfer  Tax  Law  ought  not  to  be 
changed  by  the  Surrogate's  Court  merely  because  a  sale  of  the 
appraised  property  a  few  months  after  the  decree  was  made  con- 
vinces the  surrogate  that  he  valued  the  property  at  too  high  a 
figure.     In  my  opinion,  the  jurisdiction  to  modify  should  not  be 
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exercised  bj  changing  his  decision  upon  an  issae  in  the  proceeding 
in  the  light  of  the  new  evidence  famished  by  the  subsequent  sale. 
That  sale  is  simply  evidence  on  the  question  of  value,  by  no  means 
condosive  in  its  character ;  and  if  it  is  held  to  afford  adequate  ground 
for  opening  decrees  in  this  class  of  cases,  it  will  be  difficult  to  know 
when  any  transfer  tax  decree  relating  to  real  property  can  be 
deemed  final. 

It  is  proper  to  call  attention  to  a  sentence  in  the  opinion  of  Mr. 
Justice  Spring  in  the  case  of  Morgam  v.  Cowie^  already  cited, 
which  may  be  in  conflict  with  the  view  which  I  have  expressed. 
He  says,  speaking  of  the  jurisdiction  of  the  Surrogate's  Court  in 
transfer  tax  cases  :  "  If  facta  have  arisen  since  the  imposition  and 
payment  of  the  tax  sJiowvng  it  was  improperly  assessed  or  excessive 
in  am^untj  or  without  the  jurisdiction  of  the  court  to  tax,  then  the 
court  possesses  the  power  to  redress  the  wrong  done."  If  the  words 
which  I  have  italicised  involve  the  conclusion  that  the  power  of  the 
surrogate  is  broad  enough  to  permit  him  to  alter  his  valuation  upon 
the  reception  of  proof  as  to  subsequently  arising  facts  indicating  that 
it  was  too  high  or  too  low,  I  doubt  the  correctness  of  the  proposition. 
It  is  not  sustained  by  Matter  of  Henderson  (157  N.  Y.  423)  which 
relates  to  the  power  of  surrogates  to  correct  clerical  errors ;  or  by 
Matter  of  Flyrm  (136  N.  Y.  287)  which  was  a  case  where  the  sur- 
rogate's decree  was  opened  on  the  express  ground  of  fraud  in  the 
accounting ;  or  by  Matter  of  Coogan  (27  Misc.  Rep.  563)  where  the 
surrogate  had  no  jurisdiction  to  assess  the  tax ;  or  by  Ladd  v. 
Stevenson  (112  N.  Y.  325)  which  merely  asserts  the  inherent  power 
of  the  Supreme  Court  to  open  a  judgment  of  foreclosure  in  order 
to  allow  persons  having  an  interest  in  the  mortgaged  premises  to 
come  in  and  defend.  The  only  case  cited  by  Judge  Spring  inti- 
mating the  existence  of  any  such  power  as  that  exercised  in  the  case 
at  bar  is  Matter  of  Fulton  (30  Misa  Rep.  70),  where  the  surrogate 
of  Franklin  county  merely  expressed -the  opinion  that  he  could  set 
aside  an  original  decree  of  appraisal  in  order  to  permit  the  executor 
to  show  that  certain  property  had  been  appraised  in  excess  of  its 
actual  market  value.  The  matter  was  disposed  of  by  consent,  how- 
ever, and  there  was  no  actual  adjudication  upon  the  question. 

But,  as  I  have  already  intimated,  even  if  the  jurisdiction  exists  to 
the  extent  contended  for  by  the  respondents,  I  think  it  should  not 
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be  exercised  except  in  cases  where  the  original  valuation  is  much 
more  conclusively  demonstrated  than  it  was  by  the  sale  in  the  pre- 
sent case.  Notwithstanding  the  circumstances  of  that  sale  it  may 
well  be  that  the  expert  trustee  was  right  in  fixing  the  value  of  the 
decedent's  real  property  at  $200,000.  I  think  the  chances  of  an 
overvaluation  by  such  an  interested  witness  are  very  slight  indeed. 

In  no  view  was  this  proof  in  regard  to  the  sale  newly-discov* 
ered  evidence  such  as  the  Code  contemplates  as  the  basis  for 
setting  aside  a  judgment.    It  was  rather  newly-created  evidence. 

I  think  the  order  appealed  from  should  be  reversed. 

WooDWASD,  HiBSCHBBBo,  Jbnks  and  HooKEB,  JJ.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Kings  county  reversed,  with 
costs. 


In  the  Matter  of  the  Claim  of  David  Anderson,  Respondent,  v. 
School  District  No.  15  of  the  Town  of  Cortlandt,  Appellant 

Edward  D.  Bellefeitille  and  Others,  Individually,  and  as  and 
Constituting  the  Board  of  Trustees  of  Said  School  District, 
Appellants. 

Expentea  incurred  by  a  trtutee  cf  a  school  diitriet  without  avihority  from  the  district 
meeting — they  may,  where  the  inhdbitanta  of  the  district  refuse  to  approve  them, 
be  ordered  paid  by  the  school  district  by  the  county  judge  —  t?ie  order  of  the  county 
judge  is  appealable. 

The  refusal  of  the  trustee  of  a  school  district  to  pay  a  claim  against  the  district, 
because  the  condition  of  the  funds  of  the  school  district  was  such  that  he 
believed  that,  if  he  paid  the  claim,  he  would  be  unable  to  meet  the  necessary- 
annual  expenses  of  the  district,  may  fairly  be  said  to  have  been  done  in  the 
interests  of  the  school  district;  and  if  the  trustee,  without  obtaining  authority 
from  the  district  meeting,  unsuccessfully  defends  a  mandamus  proceeding 
instituted  against  him  to  compel  the  payment  of  the  claim,  and  the  inhabitants 
of  the  school  district  refuse  to  vote  that  he  be  reimbursed  for  the  expenses 
Incurred  by  him  in  defending  the  proceeding,  the  county  Judge  has  jurisdic- 
tion, under  the  Ck>nsolidated  School  Law  (Laws  of  1894,  chap.  556,  tit.  15,  art.  1, 
gg  4-7),  to  make  an  order  charging  such  expenses  upon  the  school  district. 

The  word  ''  final"  contained  in  section  7  of  article  1  of  title  15  of  the  Consoli- 
dated School  Law,  providing  **  the  decision  of  the  county  judge  shall  be  final," 
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is  intended  to  give  the  order  of  the  county  Judge  the  effect  of  a  final  order  in  a 
special  proceeding,  and  not  to  prevent  the  review  of  such  order  by  the  Appel- 
late Division. 

Appeal  by  the  defendant,  School  District  No.  15  of  the  Town  of 
Cortlandt,  and  by  Edward  D.  Bellefeuille  and  others,  individually, 
and  as  and  constituting  the  board  of  trustees  of  said  school  district, 
from  an  order  made  by  the  county  judge  of  Westchester  county, 
bearing  date  the  14th  day  of  September,  1903,  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  charging  a  portion 
of  the  account  of  the  claimant  upon  said  school  district  pursuant  to 
sections  5,  6  and  7  of  article  1  of  title  15  of  the  Consolidated 
School  Law  (Laws  of  1894,  chap.  556). 

Natha/n  P,  Bushndl^  for  the  appellants. 

Elbert  P.  Jamea^  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  \ 

The  respondent  was  sole  trustee  of  school  district  No.  15  of  the 
town  of  Cortlandt  in  the  county  of  Westchester.  A  mandamus 
proceeding  was  instituted  against  him  in  the  Supreme  Court  by 
Nathan  P.  fiushnell  to  compel  the  payment  of  a  claim  against  the 
district.  The  respondent  defended  such  proceeding  without,  how- 
ever, having  obtained  any  resolution  of  the  district  meeting  instruct- 
ing him  so  to  do.  He  was  unsuccessful  at  the  Special  Term,  and 
was  also  defeated  upon  an  appeal  to  this  court.  {People  ex  rel. 
Buehnell  v.  Anderson^  69  App.  Div.  619.) 

The  Consolidated  School  Law  provides  for  a  mode  of  procedure 
by  which  a  trustee  of  a  school  district  may  obtain  reimbursement 
for  the  expenses  incurred  by  him  in  defending  a  legal  proceeding 
"touching  any  district  property  or  claim  of  the  district,  or  involv- 
ing its  rights  or  interests."  If  the  defense  has  been  made  pursuant  to 
instructions  contained  in  a  resolution  of  the  district  at  a  meeting 
called  for  that  purpose,  the  statute  provides  that  such  expenses  shall 
be  a  district  charge  and  shall  be  levied  by  tax.  If,  however,  the 
defense  has  been  interposed  without  any  such  resolution,  the 
defending  officer  may  present  his  account  to  a  regular  meeting 
of  the  inhabitants  of  the  district.  If  a  majority  of  the  voters 
at  such  meeting  so  direct,  it  shall  be  the  duty  of  the  trustees  to 
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cause  the  expenses  to  be  assessed  npon  and  collected  out  of  the 
taxable  property  of  the  district.  If,  however,  the  inhabitants  at  the 
district  meeting  refuse  to  direct  the  trustees  to  levy  such  tax,  the 
defending  oflScer  may  appeal  to  the  county  judge  of  the  county,  who 
is  authorized  to  examine  into  the  matter,  hear  the  proofs  of  the 
respective  parties,  and  decide  by  order  whether  or  not  the  account 
and  what  portion  thereof  ought  justly  to  be  charged  upon  the  dis- 
trict. The  statute  further  declares  that  "  the  decision  of  the  county 
judge  shall  be  final ;  but  no  portion  of  such  account  shall  be  so 
ordered  to  be  paid  which  shall  appear  to  such  judge  to  have  arisen 
from  the  willful  neglect  or  misconduct  of  the  claimant."  (Laws  of 
1894,  chap.  556,  tit.  15,  art.  1,  §§  4,  5,  6,  7.)  The  appellant,  follow- 
ing the  procedure  thus  prescribed  by  the  Consolidated  School  Law, 
has  obtained  from  the  county  judge  of  "Westchester  county  an  order 
declaring  that  a  portion  of  his  account  (omitting  the  expenses  incur- 
red for  the  appeal  to  the  Appellate  Division,  which  are  held  to  have 
been  needless)  ought  justly  to  be  charged  upon  the  district,  and 
directing  that  the  amount  allowed  shall  be  assessed  and  levied  upon 
the  district.  From  this  order  the  school  district  has  taken  the 
present  appeal. 

In  behalf  of  the  appellant  it  is  contended  that  the  county  judge 
was  without  jurisdiction  to  make  the  appellant's  claim  a  charge  on 
the  district,  unless  some  district  interest  was  involved  in  the  man- 
damus proceeding  which  the  appellant  defended  as  trustee ;  and  it 
is  further  argued  that  no  such  interest  was  therein  involved.  I 
cannot  accede  to  the  correctness  of  the  second  proposition.  It 
appears  that  when  the  appellant  was  called  upon  to  pay  the  Bush- 
nell  claim  for  $328.50,  which  was  afterwards  the  subject  of  the 
mandamus  proceeding,  the  uncollected  taxes  of  the  district  for  the 
school  year  amounted  to  $519.82.  On  account  of  this  condition  of 
the  funds  the  appellant  declares  that  he  believed  that  he  would  be 
short  of  money  to  meet  the  necessary  annual  expenses  of  the  school 
district,  and  that  he  was  advised  by  counsel  learned  in  the  law  that 
he  possessed  a  legal  discretion  in  the  matter  and  that  it  was  his  duty 
under  the  circumstances  to  refuse  to  pay  the  Bushnell  claim  at  that 
time  in  order  to  protect  the  rights  and  interests  of  the  district,  and 
for  the  purpose  of  maintaining  the  school  therein  for  the  requisite 
number  of  w^eeks  in  the  school  year  as  prescribed  by  law.    This 
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view  was  not  unreasonable.  It  cannot  fairly  be  said  that  it  was  not 
taken  in  the  maintenance  of  the  rights  and  interests  of  the  district, 
and,  if  so,  the  county  judge  was  clearly  empowered  to  make  the 
adjudication  under  review. 

I  think  also  that  his  order  was  right  upon  the  merits,  and  that  it 
should  be  affirmed  unless  the  declaration  in  the  statute  that  ^'  the 
decision  of  the  county  judge  shall  be  final "  is  construed  as  denying 
any  right  of  appeal  to  the  district  If  such  be  the  correct  construc- 
tion, the  appeal  of  course  would  have  to  be  dismissed.  I  am  inclined, 
however,  to  think  that  the  word  "  final "  in  the  clause  quoted  was 
merely  intended  to  give  the  order  the  effect  of  a  final  order  in  a 
special  proceeding,  and  that,  like  other  orders  of  that  class,  it  is 
subject  to  review  in  this  court.    (Code  Civ.  Proc.  §  1357.) 

The  order  should  be  affirmed. 

WooDWASD,  HiBSCHBEBo,  Jenks  and  HooKEB,  JJ.,  concurred. 

Order  of  the  county  judge  of  "Westchester  county  affirmed,  with 
ten  dollars  costs  and  disbursements. 


Emfibe  State  Bag  Company,  Respondent,  v.  Miohael  F. 
MoDebmott  and  William  J.  Howabd,  a  Copartnership  Doing 
Business  under  the  Name  and  Style  of  MoDebmott  &  Howabd, 
Appellants. 

Beturn  of  goods  to  a  vendor  rrfanng  to  accept  them,  by  urdoading  them  in  firmt  of 
the  vendofs  place  of  bueineee — duty  of  the  vendor  noi  to  leaw  them  there  urUU 
removed  by  the  pttblie  atUhoritiee — a  correct  deeiiion,  not  revereed  beeauae  a 
wrong  reason  was  given  therefor. 

Where  a  vendee  of  a  number  of  bales  of  burlap,  claiming  that  the  burlap  did  not 
comply  with  a  warranty  of  quality  made  at  the  time  of  the  sale,  returns  the 
burlap  to  the  vendor,  and,  upon  the  refusal  of  the  vendor  to  receive  it,  unloads 
the  bales  in  front  of  the  vendor's  place  of  business,  it  is  improper  for  the  ven- 
dor to  allow  the  burlap  to  remain  in  front  of  his  place  of  business  until  removed 
by  the  public  authorities,  as,  in  the  event  of  the  breach  of  a  contract,  it  is  the 
duty  of  the  innocent  party  to  make  the  other  party's  loss  as  light  as  possible. 

A  correct  decision  rendered  on  a  trial  before  the  court  without  a  Jury  will  not  be 
reversed  on  appeal  because  it  is  founded  upon  a  wrong  reason. 
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Appeal  by  the  defendants,  Michael  F.  McDermott  and  William 
J.  Howard)  a  copartnership  doing  basiness  under  the  name  and  style 
of  McDermott  &  Howard,  from  a  judgment  of  the  Municipal  Court 
of  the  city  of  New  York,  borough  of  Brooklyn,  in  favor  of  the 
plaintiff,  entered  on  the  4th  day  of  August,  1903. 

-5.  Z.  JTrauSj  for  the  appellants. 
Andrew  F,  Murray^  for  the  respondent. 

WoODWABD,  J.: 

The  plaintiff  brought  this  action  to  recover  the  purchase  price  of 
nine  bales  of  second-hand  burlap  alleged  to  have  been  sold  and 
delivered  to  the  defendants  at  their  request.  The  defendants  admit 
the  delivery  to  them  of  the  burlap,  but  allege  a  breach  of  warranty 
and  a  rescission  of  the  contract  by  them,  followed  by  an  actual  return 
of  the  goods  to  the  plaintiff. 

The  trial  was  before  the  court  without  a  jury,  and  resulted  in  a 
judgment  in  favor  of  the  plaintiff  for  the  full  amount  claimed. 
Upon  rendering  the  judgment  appealed  from  the  trial  court  filed 
this  memorandum  :  "  Nine  bales  were  delivered  to  the  defts.  Six 
were  offered  to  the  pltff.  There  is  no  proof  as  to  the  other  three. 
The  defts.  must  be  held  to  have  accepted  these,  and  is,  therefore, 
liable  for  all."     (Citing  SiTnon  v.  Wood^  17  Misc.  Rep.  607.) 

To  reach  the  conclusion  indicated  by  this  memorandum,  the  trial 
court  seized  upon  a  scintilla  of  evidence  that  three  bales  were 
retained  by  the  defendants,  disregarded  evidence  to  the  contrary, 
and  by  so  doing  sought  to  base  its  judgment  upon  the  doctrine  of 
the  case  cited.  That  case  decided  no  more  than  that  a  defendant 
who,  in  an  action  to  recover  the  purchase  price  of  goods  sold  and 
delivered,  predicates  a  claim  of  warranty  exclusively  on  an  alleged 
"  sale  by  sample,"  cannot  arbitrarily  accept  and  retain  part  of  the 
goods  and  return  the  remainder ;  be  must  either  retain  all  or  reject 
all.  Having  accepted  the  goods  in  part,  he  must  be  deemed  to  have 
accepted  all.  An  authority  cited  in  the  Simon  case  is  Shields  v. 
Pettee  (2  Sandf.  262).  In  that  case  the  contract  was  to  sell  and 
deliver  iron  to  arrive.  The  defendants  accepted  and  retained  a  part 
of  one  shipment,  but  refused  to  accept  more  iron  under  the  con- 
tract.    It  was  held  that  they  were  bound  to  affirm  or  rescind  the 
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contract  in  toto.  In  both  of  these  cases  the  acceptance  was  com- 
plete and  the  retaining  of  the  goods  deliberate.  The  contracts  were 
entire  and  the  acceptance  was  after  inspection  bj  the  defendants. 
In  the  case  at  bar  the  nine  bales  of  burlap  were  received,  but  it  was 
established  by  a  preponderance  of  evidence  at  the  trial  that  they 
were  rejected  as  promptly  as  was  reasonable  in  view  of  the  diflS- 
culty  of  inspection  due  to  the  kind  of  material  and  the  form  in 
which  it  was  delivered.  It  is  not  suflBciently  shown  by  the  plaintiff 
that  the  communications,  the  defendants  claim  to  have  sent  it  almost 
immediately  after  the  delivery,  rejecting  the  burlap,  did  not  reach 
persons  authorized  to  act  in  the  premises ;  and  even  the  rejection 
conceded  to  have  been  made  less  than  a  month  from  the  delivery 
was,  under  the  circumstances,  timely  and  sufficient. 

The  ground  of  the  defendants'  rejection  was  that  the  burlap  was 
inferior  in  quality  to  that  previously  furnished  them  by  the  plain- 
tiff, and  that  the  plaintiff  had  specifically  agreed  with  one  of  the 
defendants'  employees  by  telephone  to  supply  the  same  quality  as 
on  previous  occasions.  There  is  a  square  conflict  in  the  evidence  as 
to  the  express  warranty,  and  it  would  perhaps  be  a  fair  deduction 
that  nothing  was  said  on  the  subject  at  the  time  of  the  making  of 
the  contract ;  but  the  defendants  had  a  right  to  expect  a  grade  of 
material,  under  this  agreement,  as  high  as  the  plaintiff  had  pre- 
viously furnished  them.  That  it  did  not  supply  this  was  shown  by 
the  uncontradicted  testimony  of  several  of  the  defendants'  witnesses. 
The  plaintiff  concedes  that  it  never  saw  the  burlap  before  it  was 
sent  to  the  defendants.  It  bought  it  after  it  had  offered  the  defend- 
ants the  second-hand  burlap  it  had  '*  on  hand ; "  it  went  into  the 
market  and  bought  it  "  on  receipt  of  the  order." 

When  the  burlap  was  returned  to  the  plaintiff,  it  refused  to 
receive  it.  The  defendants'  driver  thereupon  unloaded  the  bales  in 
front  of  the  plaintiff's  place  of  business,  where  the  plaintiff  allowed 
it  to  remain  until  removed  by  the  authorities  as  a  nuisance.  It 
was  bound  to  use  reasonable  care  to  make  the  defendants'  loss  in 
this  action  as  light  as  possible,  and  it  did  not  fulfill  that  duty. 
{Hamilton  v.  McPherson,  28  N.  Y.  72 ;  Milton  v.  Hudson  River 
Stearnhoat  Co.^  37  id.  210 ;  Johnson  v.  Meeker^  96  id.  93,  97.) 

It  is  true  that  a  correct  decision  will  not  be  reversed  on  appeal 
because  founded  on  a  wrong  reason  {Marvin  v.  Universal  Life  Ins. 
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Co.,  85  N.  Y.  278 ;  Ward  v.  Hasbrouck,  169  id.  407,  420),  and  if 
the  evideDce  fairly  supported  the  trial  court's  decision  we  should  be 
compelled  to  affirm  the  judgment ;  but  we  believe  from  an  exami- 
nation of  the  record  that  an  affirmance  would  work  a  clear  injustice 
to  the  defendants,  and  that  the  judgment  is  against  the  weight  of 
evidence  and  should  be  reversed. 

Bartlett,  Jenks  and  Hookeb,  JJ.,  concurred. 

HiKscHBERG,  J.  (concurrfng) : 

I  concur.  The  evidence  is  not  as  clear  as  it  might  be  on  the  sub- 
ject of  the  quantity  of  goods  which  was  returned.  There  is  positive 
proof  of  the  return  of  six  of  the  bales,  but  the  evidence  as  to  the 
other  three  is  not  clear  and  convincing.  The  question  in  the  case, 
however,  is  not  as  to  the  return  of  the  goods  but  as  to  the  accept- 
ance of  them  by  the  defendants,  and  under  the  proof  the  court 
could  not  justify  a  finding  that  the  defendants  accepted  any  of  the 
bales.  The  plaintifi  received  timely  notice  that  the  goods  would 
not  be  accepted  and  was  directed  to  take  them  away.  When  the 
defendants  thereafter  returned  the  six  bales  to  the  plaintiff  it  refused 
to  receive  them,  and  they  were  disposed  of  as  stated  in  the  opinion 
of  Mr.  Justice  Woodward.  Even  if  the  defendants  thereafter  did 
not  return  the  other  three  bales  it  cannot  be  held  that  they  were 
liable  as  acceptors  of  them  after  this  positive  and  distinct  refusal  of 
the  plaintiff  to  take  them  back. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


DsNNis  E.  Norton  and  Patrick  Gorman,  Respondents,  v.  United 
States  Wood  Preserving  Company,  Appellant. 

Chniract  to  pave  a  tireet  and  roll  the  pavement  mth  a  ten-ion  roUer  —  it  is  not  per^ 
farmed  bytuing  a  three-ton  roller — a  letter  from  the  employer,  threatening  to  com- 
pute the  work  at  the  expense  of  the  contractor,  does  not  entitle  him  to  recover  the 
contract  price  ksa  the  coat  of  rolling  the  pavement. 

In  an  action  brought  to  recover  xnoneyB  alleged  to  be  due  under  a  contract,  by 
which  the  plaintiffs  agreed  to  pave  a  street  in  accordance  with  certain  specifi- 
cations attached  to  the  contract,  for  a  certain  sum  per  square  yard,  the  defend- 
ant agreeing  to  pay  for  the  work  "  upon  its  completion  and  acceptance  by  us 
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in  accordance  with  the  speciflcationB  furnished/'  it  appeared  that  the  specifica- 
tions provided  that  after  the  paving  blocks  had  been  properly  placed  the 
"pavement  is  then  to  be  rolled  with  a  ten-ton  roller  until  its  surface  is  true 
and  even  and  the  joints  filled  with  clean,  drj,  screened  sand."  The  plaintiffs 
completed  the  laying  of  the  pavement  on  or  about  October  24,  1902,  but  used 
a  three-ton  roller  instead  of  a  ten-ton  roller. 

October  24,  1902,  the  defendant  wrote  the  following  letter  to  the  plainUfls:  "  We 
have  been  trying  to  get  you  to  roll  State  street,  Brooklyn,  with  a  10-ton  steam 
roller,  according  to  the  specifications  under  which  contract  was  awarded  to  you 
for  this  work,  for  the  past  four  days  and  you  have  failed  to  roll  the  street  as 
agreed.  Unless  you  can  set  a  definite  time  for  the  immediate  rolling  of  the 
street,  we  shall  be  obliged  to  have  it  rolled  at  your  expense,  and  hereby  notify 
you  that  we  will  do  so  unless  the  street  is  rolled  by  Saturday  night." 

The  plaintiffs  paid  no  attention  to  the  letter,  and  when  the  defendant  inspected 
the  street  on  the  following  Monday  it  found  that  the  pavement  as  laid  had  not 
withstood  the  traffic  of  the  street.  The  defendant  thereupon,  at  an  expense  of 
over  $200,  took  up  the  pavement  and  relaid  it,  rolling  it  with  a  heavy  roller. 
The  same  material  was  used  and  the  pavement  has  since  stood  the  traffic  of  the 
street. 

Hdd,  that,  having  willfully  refused  to  perform  a  substantial  provision  of  the  con- 
tract, the  plaintiffs  were  not  entitled  to  recover  thereon; 

That  the  letter  written  by  the  defendant,  in  which  it  threatened  to  roll  the  pave- 
ment with  a  ten-ton  roller  at  the  expense  of  the  plaintiffs,  if  the  plaintiffs  did 
not  do  so  before  Saturday  night,  did  not,  especially  as  the  plaintiffs  did  not 
reply  to  the  letter,  confer  upon  them  the  right  to  rely  upon  the  defendant 
doing  this  work  at  their  expense  and  entitle  the  plaintiffs  to  recover  the  con- 
tract price  less  the  cost  of  rolling  the  pavement  with  a  ten-ton  roller,  which 
would  be  about  $15. 

Appeal  by  the  defendant,  the  United  States  Wood  Preserving 
Company,  from  a  judgment  of  the  Municipal  Court  of  the  city  of 
New  York,  borough  of  Brooklyn,  in  favor  of  the  plaintiffs,  entered 
on  the  27th  day  of  July,  1903,  and  also  from  an  order  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

W.  W.  Niles^  for  the  appellant. 

J.  Stewart  HosSj  for  the  respondents. 

WOODWABD,  J.  : 

The  material  facts  in  this  case  are  not  disputed.  On  the  4th  day 
of  October,  1902,  the  defendant  wrote  a  letter  to  Norton  &  Gor- 
man, the  plaintiffs  in  this  action,  in  which  the  following  proposition 
was  made :  "  "We  understand  that  you  will  haul  our  wooden  paving 
block  from  dock  at  piers  24  to  26,  Brooklyn,  and  lay  them  in  place 
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on  State  street  in  accordance  with  the  attached  specifications,  for 
the  sum  of  30  cents  per  square  yard.  If  this  is  correct,  we  hereby 
authorize  you  to  go  ahead  with  the  work  and  agree  to  pay  for  same 
upon  its  completion  and  acceptance  by  us  in  accordance  with  the 
specifications  furnished."  Among  the  requirements  of  the  specifica- 
tions was  one  that  after  the  blocks  had  been  properly  placed  the 
"  pavement  is  then  to  be  rolled  with  a  ten  ton  roller  until  its  surface 
is  true  and  even,  and  the  joints  filled  with  clean  dry  screened  sand," 
etc.  The  plaintiflFs  entered  upon  the  work  and  completed  the  lay- 
ing of  the  pavement  on  or  about  the  24th  day  of  October,  1902^ 
but  it  is  conceded  that  the  pavement  was  never  rolled  with  a  ten- 
ton  roller,  the  plaintiffs  using  a  three-ton  horse  roller  instead.  On 
the  24th  day  of  October,  1902,  the  defendant  wrote  to  the  plaintiffs 
as  follows :  "  We  have  been  trying  to  get  you  to  roll  State  street, 
Brooklyn,  with  a  10-ton  steam  roller  according  to  the  specifications 
under  which  contract  was  awarded  to  you  for  this  work,  for  the 
past  four  days  and  yon  have  failed  to  roll  the  street  as  agreed. 
Unless  you  can  set  a  definite  time  for  the  immediate  rolling  of  the 
street,  we  shall  be  obliged  to  have  it  rolled  at  your  expense  and 
hereby  notify  you  that  we  will  do  so  unless  the  street  is  rolled  by 
Saturday  night."  It  is  conceded  that  the  plaintiffs  did  not  do  this 
rolling  within  the  time  limited  by  this  letter,  and  that  they  never 
rolled  it  with  a  ten-ton  steam  roller.  When  the  defendant  inspected 
the  street  on  the  following  Monday  it  was  found  that  the  pavement, 
under  the  traffic  which  had  been  admitted,  was  so  far  defective  that 
the  defendant  was  obliged  to  take  it  all  up  and  lay  it  over  again, 
rolling  it  with  a  heavy  roller,  and  although  the  same  material  was 
used,  it  has  since  stood  the  traffic  of  the  street.  The  defendant 
alleged  the  failure  of  the  plaintiffs  to  do  the  work  in  the  manner 
prescribed  by  the  specifications,  and  established  the  facts  upon  the 
trial,  but  the  learned  justice  before  whom  the  case  was  tried  found 
in  favor  of  the  plaintiffs.  From  the  judgment  entered  appeal  comes 
to  this  court. 

The  respondents  urge  in  support  of  this  judgment  that  they,  not- 
withstanding their  failure  to  perform  this  contract,  have  a  right  to 
recover  in  this  action  because  of  the  defendant's  letter  threatening 
to  complete  the  work  at  their  expense  unless  they  did  it  before 
Saturday  night    They  say  that  they  had  a  right  to  rely  upon  the 
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defendant  doing  thie  work  at  their  expense,  and  as  this  would  only 
cost  about  $15,  and  the  judgment  made  allowance  for  that  sum, 
the  judgment  should  be  sustained,  even  though  it  is  conceded 
that  by  reason  of  the  defective  work  the  defendant  was  put  to  an 
expense  of  over  $200  to  put  the  paving  in  condition  where  it  was 
proper  for  the  street.  We  are  clearly  of  opinion  that  this  is  not  the 
law.  There  is  no  pretense  that  the  plaintiffs  ever  notified  the 
defendant  that  they  accepted  this  proposition,  or  that  they  relied 
upon  it  in  any  way,  and  it  is  very  clear  that  the  defendant  never 
waived  its  right  to  a  performance  of  the  contract.  It  may  be  that 
if  the  plaintiffs  had  promptly  notified  the  defendant  that  they  could 
not  or  would  not  do  the  rolling,  and  that  they  would  allow  the 
defendant  for  the  work  of  rolling,  so  that  the  defendant  might  have 
gone  on  and  completed  the  work  in  the  manner  provided  by  the 
contract,  the  plaintiffs  would  have  been  entitled  to  recover  for  the 
work  less  the  cost  of  completing  the  same.  But  they  did  noth- 
ing of  the  kind  ;  they  simply  stood  upon  their  contract,  and  assumed 
that  the  lighter  rolling  was  a  substantial  compliance  with  their  con- 
tract They  willfully  neglected  or  refused  to  do  what  they  had  con- 
tracted to  do,  and  made  no  effort  to  protect  themselves  or  the 
defendant  from  the  damages  which  the  result  has  shown  must  fol- 
low from  a  defect  in  the  work,  and  they  have  no  right  to  a  recovery 
in  this  action.  In  Mitchell  v.  WUliams  (80  App.  Div.  527,  529) 
the  court  say :  "  Now  it  seems  to  be  a  proposition  too  plain  for 
argument  that  when  an  owner  makes  a  contract  for  the  doing  of 
a  work  upon  a  building  of  a  particular  character,  and  the  work  is 
done  in  an  entirely  different  manner,  as  is  conceded  by  the  learned 
trial  court  in  this  case,  he  cannot  be  compelled  to  pay  for  the  work, 
making  deductions  for  the  poor  quality  of  work  and  material," 
and  we  discover  no  difference  in  principle  where  the  work  is  to  be 
done  upon  a  highway  in  a  particular  manner.  It  is  true,  in  build- 
ing contracts,  where  the  contractor,  through  inadvertence,  has  failed 
to  comply  with  some  immaterial  provisions  of  the  specifications,  he 
has  been  permitted  to  recover  upon  showing  the  defect  and  proving 
the  amount  which  would  be  necessary  to  bring  the  building  up  to 
the  requirements  of  the  contract;  but  in  no  case  which  has  been 
called  to  our  attention,  or  with  which  we  are  familar,  has  it  been 
held  that  a  contractor  might  willfully  neglect  to  perform  a  sub- 
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stantial  provision  of  his  contract,  going  to  the  very  essence  of 
it,  and  then  recover  the  face  of  his  contract  less  the  amount 
which  it  would  have  cost  liim  to  do  the  work  if  he  had  been 
disposed  to  do  so.  He  is  bound  to  show  that  the  defects  or  omis- 
sions were  not  only  unsubstantial,  but  unintentional,  and  the  amount 
needed  to  make  them  good.  This  is  an  essential  part  of  substantial 
performance.  {Spence  v.  J7am,  163  N.  T.  220,  226,  and  authori- 
ties there  cited.)  He  cannot  willfully  disregard  the  provisions  of 
his  contract  and  recover  upon  the  contract,  and  the  complaint  should 
have  been  dismissed. 

The  judgment  and  order  appealed  from  should  be  reversed,  with 
costs. 

Babtlett,  Hibsohbebg,  Jbnks  and  Hookeb,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Village  of  Walden,  Kespondent,  v,  William  W.  Belyba, 

Appellant. 

Village  sidewalk  —  the  expense  thereof  is  not  ecUeetible  from  an  owner  who  has 
not  received  the  notice  to  do  ths  work  required  by  the  milage  charter — general 
provisio7is  of  a  village  charter,  held  not  to  cover  matters  elsewhere  speciflcaily  prO' 
tided  for. 

Where  the  trustees  of  the  village  of  Walden,  when  directing  the  flagging  of  a 
aidewalk,  fall  to  comply  with  the  provision  of  section  51  of  the  village  charter 
(Laws  of  1870,  chap.  777,  as  amd.),  providing  that  there  shall  he  served  upon 
the  owner  or  occupants  of  the  land  adjoining  the  sidewalk  to  be  improved, 
twenty  days  before  the  expiration  of  the  time  specifled  for  the  performance  of 
the  work,  "a  copy  of  such  order,  together  with  a  notice  that,  if  the  same  be 
not  done  within  the  time  specified  by  the  several  owners  or  occupants  of  the 
adjacent  lands,  it  will  be  done  by  said  trustees  at  the  expense  of  such  owners 
or  occupants,"  the  village  cannot,  in  the  event  of  the  refusal  of  an  owner  of 
property  adjoining  the  sidewalk  to  pay  the  assessment  levied  against  him 
therefor,  maintain  an  action  to  recover  the  amount  of  such  assessment,  even 
though  the  property  owner  knew  that  the  sidewalk  was  being  laid. 

In  view  of  the  fact  that  sections  60  and  61  of  the  village  charter  make  spedflo 
provision  with  respect  to  the  laying  and  repairing  of  sidewalks,  section  48  of 
App.  Div.— Vol.  LXXXIX.        16 
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the  village  charter,  giving  the  trustees  power  ''  to  cause  any  street,  alley,  lane, 
highway  or  public  grounds  in  said  village  to  be  graded,  leveled,  paved,  repaired, 
macadamized,  planked  or  graveled,"  will  not  be  considered  to  cover  sidewalks. 

Appeal  by  the  defendant,  William  W.  Beljea,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintifiE,  entered  in  the  oflBce 
of  the  clerk  of  the  county  of  Orange  on  the  11th  day  of  November, 
1902,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Orange  Special  Term. 

Joseph  M.  Fowler^  for  the  appellant 
E,  B.  Walker^  for  the  respondent. 

Woodward,  J. : 

The  village  of  Walden,  incorporated  under  the  provisions  of  chap- 
ter 777  of  the  Laws  of  1870,  as  amended,  brings  this  action  to 
recover  a  judgment  for  the  amount  of  an  unpaid  sidewalk  flagging 
assessment.  Upon  the  trial  a  verdict  in  favor  of  the  plaintifl!  for 
the  amount  of  the  claim  was  found,  and  from  the  judgment  entered 
appeal  comes  to  this  court. 

The  defendant  urges  that  the  assessment  was  void  because  of  non 
compliance  with  the  requirements  of  the  village  charter  relative  to 
the  laying  of  sidewalks  and  making  assessments  therefor ;  that  no 
personal  liability  can  exist  against  the  defendant  because  of  his  non- 
residence  within  the  municipality,  and  that  the  charter  provisions  in 
reference  to  the  laying  of  sidewalks  is  unconstitutional.  It  is  con- 
ceded that  the  plaintiff  did  not  comply  with  the  provisions  of  sections 
60,  51  and  52  of  its  charter  in  reference  to  the  construction  of  side- 
walks, but  the  plaintiff  insists  that  the  defendant,  who  appears  to 
have  had  notice  that  the  improvement  was  being  made,  has  waived 
the  right  to  contest  this  question,  and  that  the  action  of  the  plaintiff 
was  taken  under  the  provisions  of  section  48  of  its  charter. 
■  Section  50  of  the  charter  provides  that  "  the  trustees  shall  have 
power  to  cause  sidewalks  to  be  constructed,  made,  relaid,  reset, 
amended  or  repaired  in  said  village,  and  to  cause  the  same  to  be 
flagged  and  curbed,  or  flagged  only  or  curbed  only,  in  such  manner, 
at  such  times,  and  of  such  materials,  as  they  may  prescribe  or 
direct'*     Section   51  provides:  "The  board  of  trustees,  in  their 
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resolutions  requiring  such  flagging  or  curbing,  shall  specify  in  what 
manner  and  within  what  time  they  require  the  same  to  be  done. 
They  shall  cause  to  be  served,  at  least  twenty  days  before  the  expi- 
ration of  the  time  specified  for  such  performance,  upon  the  owners 
or  occupants  of  the  lands  adjoining  such  sidewalk  so  to  be  improved 
as  aforesaid,  a  copy  of  such  order,  together  with  a  notice  that,  if 
the  same  be  not  done  within  the  time  specified  by  the  several  owners 
or  occupants  of  the  adjacent  lands,  it  will  be  done  by  said  trustees 
at  the  expense  of  such  owners  or  occupants."  It  is  conceded  that 
no  such  copy  of  the  order  and  notice  was  served  upon  the  defend- 
ant, and  the  mere  fact  that  he  knew  of  the  improvement  does  not 
preclude  him  from  raising  the  question  as  a  defense  to  an  action  to 
recover  for  this  improvement.  {Matter  of  Sharp^  56  N.  T.  257.) 
Where  the  defendant's  rights  of  property  are  involved,  he  has  a 
right  to  insist  that  a  failure  to  give  him  notice,  as  required  by  the 
charter,  is  a  substantial  and  fatal  defect,  for  the  technical  but  sound 
reason  that  the  statute  intended  for  his  protection  has  not  been 
observed.  {Moore  v.  Mayor^  73  N.  T.  238,  250.)  Municipal,  like 
private  corporations,  must  act  within  the  limitations  prescribed  by 
the  sovereign  power,  and  they  cannot  impose  a  charge  upon  the  per- 
son or  property  of  individuals  unless  they  proceed  in  the  manner 
prescribed  by  law.  {Rogers  v.  Board  of  Supervisors^  77  App. 
Div.  501,  502 ;  Matter  of  Petition  of  George  Douglass^  46  N.  T. 
42 ;  Dickinson  v.  City  of  Poughkeepsie^  75  id.  65,  73 ;  Kingsley 
V.  Bowman^  33  App.  Div.  1,  6.)  And  the  manner  of  its  exercise 
must  be  strictly  pursued.  {Schneider  v.  City  of  Rochester^  160  N. 
T.  165,  172,  and  authorities  there  cited.)  The  only  power  of  the 
village  to  act  must  be  found  in  the  charter,  and  it  is  only  by  com- 
plying with  the  provisions  there  laid  down  that  it  can  have  any 
right  to  impose  a  duty  or  burden  upon  the  citizen,  and  a  failure  to 
observe  the  conditions  precedent  may  be  set  up  as  a  defense  to  ai^ 
action  of  the  character  now  before  us,  even  though  it  appears  that 
the  defendant  knew  in  a  general  way  that  the  improvement  was 
being  made.  He  did  not  acquiesce  in  any  irregularity  ;  he  had  a 
right  to  assume  that  public  officials  were  acting  in  accordance  with 
the  law,  and  he  cannot  be  held  to  have  waived  any  of  his  rights, 
unless  it  might  be  shown  conclusively  that  he  knew  of  the  illegality 
and  participated  in  the  benefits.    If  there  was  no  justification  for 
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this  charge  other  than  that  afforded  nnder  Bections  50  and  51  of  the 
^charter^  there  is  no  doubt  that  the  defendant  is  not  liable. 

We  are  thus  called  upon  to  examine  the  provisions  of  section  48 
•of  the  plaintiflPs  charter  to  determine  whether  it  justifies  the  claim 
against  the  defendant.  This  section  provides :  ^^  The  said  trustees 
shall  have  power  to  cause  any  street,  alley,  lane,  highway  or  public 
grounds  in  said  village  to  be  graded,  leveled,  paved,  repaired,  macad- 
amized, planked  or  graveled,  and  to  cause  cross-walks,  drains,  sewers, 
culverts,  reservoirs,  cisterns,  pumps  or  wells  to  be  constnicted,  made, 
relaid,  amended  or  repaired  ;  and  to  determine  by  resolution,  to  be 
entered  in  their  minutes  of  proceedings,  what  part  or  portion,  if 
any,  of  the  expense  of  such  improvements  made  or  directed  under 
this  section  shall  be  paid  or  defrayed  out  of  the  street  fund,  and 
what  part  or  portion  thereof,  if  any,  shall  be  defrayed  by  local 
assessments  upon  such  portions  of  the  real  estate,  in  said  village  as 
the  assessors  of  said  village  shall  deem  more  immediately  benefited 
by  such  improvement."  The  plaintiff  urges  that  this  power  to 
cause  "  any  street,  alley,  lane,"  etc.,  to  be  "  paved,  repaired,  macad- 
amized, planked  or  graveled,"  is  broad  enough  to  cover  the  flagging 
of  sidewalks,  and  that  the  work  done  upon  the  defendant's  sidewalk 
was  performed  under  this  section  of  the  charter,  twenty-five  per 
cent  of  the  cost  being  charged  to  the  village.  If  this  section  of  the 
charter  stood  alone,  and  was  the  only  provision  relating  to  streets, 
highways,  etc.,  we  should  find  little  difficulty  in  reaching  the  con- 
clusion contended  for  by  the  plaintiff.  The  rule  is,  however,  that  in 
the  construction  of  statutes,  as  in  all  other  written  instruments,  the 
whole  act  is  to  be  taken  into  consideration,  and  when  we  find  in  sec- 
tions 50  and  51  of  the  charter  detailed  provisions  in  reference  to  side- 
walks, we  are  bound  to  conclude  that  the  Legislature  did  not  use 
the  language  in  section  48  with  the  intent  of  making  it  cover  side- 
walks, but  that  it  was  designed  to  apply  to  the  highways  in  general, 
with  special  provisions  to  follow  in  reference  to  sidewalks.  This 
makes  the  whole  act  useful  and  prescribes  definitely  the  action  which 
the  village  is  authorized  to  take  in  respect  to  the  streets  and  side- 
walks. This  brings  the  provision  within  the  rule  that  where  a  stat- 
ute contains  separate  provisions,  one  special  and  tlie  other  general, 
the  latter  will  not  be  construed  as  including  the  former,  but  the 
special  provision  will  be  regarded  as  in  the  nature  of  an  exception 
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to  the  general  one  (  Worrnser  v.  Brown^  149  N.  Y.  163,  170,  and 
authorities  there  cited),  and  forbids  ns  holding  that  the  village  could 
act  under  this  provision  of  section  48  of  the  charter  in  putting  down 
sidewalks. 

The  judgment  appealed  from  should  be  reversed. 

Goodrich,  P.  J.,  IIirschbebg,  Jenks  and  Hooker,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


Joseph   Rosin,   Appellant,  v.  Lidgerwood  Manufacturing  Com- 
pany, Respondent 

Notice  loan  employer  required  by  section  2  of  chapter  600  of  the  Laws  cf  1902  —  it 
need  not  be  given  wliere  the  cause  of  action  existed  under  t/ie  common  law  — 
qufiere  as  to  the  constitutionality  of  the  act  if  it  required  notice  in  such  a  case. 

A  complaint  in  an  action,  brought  by  an  employee  against  his  employer  to  recover 
damages  for  personal  injuries  sustained  by  the  employee  through  the  alleged 
negligence  of  the  employer,  which  states  a  cause  of  action  good  at  common 
law.  is  not  demurrable  because  it  fails  to  allege  that  the  employee  served  upon 
the  employer  the  120  days'  notice  required  by  section  2  of  chapter  600  of  the 
Laws  of  1902,  which  is  entitled,  "  An  act  to  extend  and  regulate  the  liability 
of  employers  to  make  compensation  for  personal  injuries  suffered  by 
employees." 

The  statute  requires  the  service  of  the  notice  only  where  the  plaintiff  seeks  to 
enforce  a  cause  of  action  which  did  not  exist  at  common  law  and  was  conferred 
by  the  statute. 

SemUe  (per  Woodward  and  Hooker,  JJ.),  that,  if  it  was  the  purpose  of  the  stat- 
ute to  require  the  service  of  the  notice  in  a  case  where  the  plaintiff  had  a  cause 
of  action  at  common  law,  the  statute  would  violate  sections  1  and  18  of  article  1 
of  the  Constitution  of  the  State  of  New  York  and  section  1  of  the  14th 
amendment  of  the  United  States  Constitution. 

Appeal  by  the  plaintiff,  Joseph  Rosin,  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn,  in 
favor  of  the  defendant,  entered  on  the  9th  day  of  September,  1903, 
dismissing  the  plaintiff's  complaint,  and  also  from  an  order  entered 
on  the  9th  day  of  September,  1903,  denying  the  plaintiff's  motion  for 
a  new  trial. 
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William  jP.  Connelly  for  the  appellant. 
John  J.  Kuhn^  for  the  respondent. 

"Woodward,  J. : 

The  plaintiff's  complaint  was  dismissed  upon  motion  of  the 
defendant,  upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  did  not  allege  the  giving  of 
the  notice  required  by  section  2  of  chapter  600  of  the  Laws  of 
1902,  known  as  the  Employers'  Liability  Act.  There  is  no  sugges- 
tion of  any  other  defect  in  the  complaint,  which  sets  forth  a  good 
cause  of  action  under  the  common  law,  and  the  questions  presented 
upon  this  appeal  are  whether  the  giving  of  the  notice  provided  in 
the  act  mentioned  is  necessary  to  a  recovery  in  this  action,  and,  if  it 
is,  whether  such  act  is  constitutional.  The  complaint  was  dismissed 
upon  the  authority  of  Gmaehle  v.  Rosenberg  (80  App.  Div.  541 ; 
S.  C,  83  id.  339)  and  Johnson  v.  Roach  (Id.  361),  where  the 
question  has  been  more  or  less  involved,  and  the  great  respect 
which  is  due  to  a  court  of  co-ordinate  jurisdiction  and  powers 
demands  that  we  should  not  lightly  disregard  its  construction  of 
the  law.  Yet  the  members  of  this  court  are  oath-bound  to  dis- 
charge the  duties  of  an  appellate  court,  and  we  may  not  disre- 
gard our  own  convictions  upon  a  question  involving  the  rights  of 
all  litigants  in  the  discharge  of  those  duties. 

Chapter  600  of  the  Laws  of  1902  is  entitled  "  An  act  to  extend 
and  regulate  the  liability  of  employers  to  make  compensation  for  per- 
sonal injuries  suffered  by  employees ; "  and  while  the  title  constitutes 
no  part  of  the  act,  it  is  well  established  by  authority  that  it  may  be 
considered  as  a  key  to  the  correct  interpretation  of  the  statute, 
where  that  intent  is  otherwise  somewhat  ambiguous.  {People  ex  rel. 
Commonwealth  Ins.  Co.  v.  Coleman^  121 N.  Y.  542,  544.)  The  word 
"  extend  "  implies  something  to  be  extended  (12  Am.  &  Eng.  Ency.  of 
Law  [2d  ed.],  572),  and  there  cannot,  therefore,  be  any  inference  that 
the  Legislature  intended  to  abrogate  any  right  of  action  existing  under 
the  statutes  or  the  common  law,  unless  such  an  intention  is  clearly  to 
be  drawn  from  the  language  of  the  act  itself.  It  is  to  be  noted, 
also,  that  the  act  is  not  to  regulate  the  remedy,  as  it  has  been 
construed  in  another  department  of  this  court,  but  "to  extend 
and  regulate  the  liability  of  employers."     The  natural  construction 
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of  the  title,  it  eeems  to  ns,  is  that  the  liability  of  employers,  as  it 
existed  at  the  time  of  the  enactment  of  chapter  600  of  the  Laws  of 
1902,  was  to  be  extended  and  regnlated,  and  as  the  act  does  not 
purport  to  furnish  any  new  remedy,  but  does  extend  the  liabilities 
of  employers,  the  limitation  upon  the  "  action  for  recovery  of  com- 
pensation for  injury  or  death  under  this  act "  must  relate  not  to  the 
remedies  existing  under  the  common  law  and  statutes  as  they  were, 
but  to  the  new  liabilities  which  have  been  imposed  ^^  under  this 
act."  This  is  the  clear  language  of  the  statute  itself  in  section  2 
of  the  act,  and  we  know  of  no  rule  of  construction  which  justifies 
extending  the  operation  of  a  statute  for  the  purpose  of  working  an 
injustice  to  one  who  has  a  legal  wrong  to  be  righted.  (See  Dea/nY. 
M.  K  R.  Co.,  119  N.  Y.  540,  547.)  "  A  construction  of  an  act 
should  be  avoided  which  would  injuriously  affect  the  rights  of  others, 
and  that  sense  should  be  attached  to  its  provisions  which  will  har- 
monize its  objects  with  the  preservation  and  enjoyment  of  all  existing 
rights."  {Sufmrhan  Rapid  Transit  Co.  v.  Mayor^  etc.,  of  New 
TorJc^  128  N.  Y.  510,  523.)  It  may  not  be  assumed  that  the  Legisla- 
ture in  an  act  ^^  to  extend  and  regulate  the  liability  of  employers," 
intended  to  take  away  any  of  the  rights  or  privileges  secured  to 
citizens  of  this  State  by  the  law  of  the  land.  (See  State  Const, 
art.  1,  §  1.)  The  general  rule  is  that  an  intention  to  change  the  rule 
of  the  common  law  will  not  be  presumed  from  doubtful  statu- 
tory provisions ;  the  presumption  is  that  no  such  change  is  intended, 
unless  the  statute  is  explicit  and  clear  in  that  direction.  {Jones  v. 
Cii/y  ofAlbwny,  151  N.  Y.  223,  228,  and  authorities  there  cited.) 
As  the  plaintiff^s  cause  of  action  and  his  remedy  exist  in  common 
law,  unless  that  right  is  clearly  taken  away  by  the  provisions  of  the 
iust  in  question,  it  should  not  be  extended  by  the  courts  to  work  a 
wrong.  To  the  extent  that  this  statute  creates  a  new  right  and 
regulates  or  creates  a  remedy  for  such  new  right,  there  is  no  doubt 
that  the  remedy  or  its  regulation  is  exclusive  {City  of  Rochester  v. 
CampheU^  123  N.  Y.  405,  414),  but  the  rule  is  of  universal  applica- 
tion that  where  ^^  a  statute  (or  the  common  law,  which  has  the  force 
of  a  statute  until  altered  or  repealed,  [State  Const,  art.  1,  §  16]), 
enacts  or  prohibits  a  thing  for  the  benefit  of  a  person,  he  shall 
have  a  remedy  upon  the  same  statute  for  the  thing  enacted  for 
his  advantage,  or  for  the  recompense  of  a  wrong  done  to  him 
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contrary  to  the  said  law."     (  WiUy  v.  MvUedy,  78  N.  Y.  310,  314, 
and  authorities  there  cited  ;  City  of  Rochester  v.  Campbdly  siijyra,) 
So,  where  a  remedy  existed  at  the  common  law  for  a  wrong  or 
injury  against  which  a  remedial  statute  is  directed,  if  such  statute 
provides  a  more  enlarged  or  summary  or  more  efficient  remedy  for 
the  party  aggrieved,  but  does  not  in  terms  or  by  necessary  implica- 
tion deprive  him  of  'the  remedy  which  existed  at  common  law,  the 
statutory  remedy  is  considered  as  merely  cumulative,  and  the  party 
injured  may  resort  to  either  at  his  election.     {Clark  v.  Brown,  18 
Wend.  213,  220.)      This  doctrine  is  as  old  as  the  common  law,  for 
Lord  Coke  (2  Coke's  Inst.  200)  lays  down  the  proposition  that  a 
statute  made  in  the  affirmative,  without  any  negative,  expressed  or 
implied,  does  not  take  away  the   common  law,  and  this  rule  is 
now  elementary.     {Ilardiiiann  v.  Bowen,  39  N.  Y.  196,  198,  and 
authorities  there    cited ;   Stafford  v.     Ingersol,   3   Hill,   38,  41 ; 
Dutchess  County  Mut,  Ins.  Co,  v.  Van  Wagonen,  132  N.  Y.  398, 
401,  and  authorities  there  cited.)     In  the  Hardrrumn  Case  {supi*a) 
it  is  said :  "  The  rule  has  sprung  up  under  the  decisions  in  regard 
to  remedies,  and  all  that  is  held  is,  that  if  the  statute  gives  a  new 
remedy,  and  is  merely  affirmative  in  its  terms,  without  any  negative, 
express  or  implied,  it  does  not  take  away  the  common  law  remedy." 
It  has  been  well  said  that  it  "  is  a  familiar  principle  that  statutes 
are  to  be  construed  in  reference  to  the  principles  of  the  common 
law,  for  it  is  not  to  be  presumed  that  the  Legislature  intended  to 
make  any  innovation  upon  the  common  law,  further  than  the  case 
absolutely  requires.     (1  Kent's  Com.  463,  3d  ed.)     Tliis  has  been 
the  language  of  the  courts  in  every  age.     It  is  said  also  that  four 
things  are  to  be  considered  in  the  interpretation  of  all  statutes: 
1st.  What  was  the  common  law  before  the  act?     2d.  What  was 
the  mischief  against  which  the  common  law  did.  not  provide  ?     3d. 
What  remedy  has  the  legislature  provided  to  cure  the  defect  ?  and 
4th.   What  was  the  true  reason  of  that  remedy  ? "     (  White  v.  Wa^er^ 
32  Barb.  250,  251 ;  S.  C,  25  N.  Y.  328.)     Unquestionably  the  com- 
mon  law  gives  a  remedy  to  an  employee  who  is  injured  through  the 
neglect  of  any  duty  which  the  master  owes  to  the  servant.     That 
was  the  common  law  before  the  enactment  of  the  statute  now  under 
consideration.     The  mischief  against  which  the  common  law  did 
not  provide,  if  we  may  term  it  a  mischief,  was  that  it  did  not  pro- 
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vide  for  damages  for  one  who  was  injured  through  the  negligence 
of  a  fellow-servant,  unless  that  servant  was  in  a  position  where  he 
acted  for  and  in  the  discharge  of  a  duty  owed  by  the  master.  To 
cure  this  supposed  defect,  the  Legislature  has  extended  the  liability 
of  the  master,  who  must  answer  for  an  injury  due  to  "  the  negli- 
gence of  any  person  in  the  service  of  the  employer  entrusted  with 
and  exercising  superintendence  whose  sole  or  principal  duty  is  that 
of  superintendence,  or,  in  the  absence  of  such  superintendent,  of  any 
person  acting  as  superintendent  with  the  authority  or  consent  of 
such  employer ; "  and  has  provided  that  '*  the  employee,  or  in  case 
the  injury  results  in  death,  the  executor  or  administrator  of  a 
deceased  employee  who  has  left  him  surviving  a  husband,  wife  or 
next  of  kin,  shall  have  the  same  right  of  compensation  and  reme- 
dies Against  the  employer  as  if  the  employee  had  not  been  an 
employee  of,  nor  in  the  service  of,  the  employer,  nor  engaged  in 
his  work."  (Laws  of  1902,  chap.  600,  §  1.)  And  the  true  reason 
of  the  remedy  was,  we  may  infer,  that  the  Legislatui*e  deemed  it 
wise  to  "extend  and  regulate  the  liability  of  employers."  And 
the  same  section  provides :  "  The  provisions  of  law  relating  to 
actions  for  causing  death  %y  negligence,  so  far  as  the  same  are 
consistent  with  this  act,  shall  apply  to  an  action  brought  by  an 
executor  or  administrator  of  a  deceased  employee  suing  under 
the  provisions  of  this  act."  That  is,  the  Legislature  has  given  to 
employees  a  new  cause  of  action  ;  a  cause  of  action  which  did  not 
accrue  at  common  law  because  of  the  negligence  of  a  superintend- 
ent, unless  he  was  discharging  a  duty  which  belonged  to  the  master, 
and  it  has  provided  that  such  employee  shall  have  the  same  "  right 
of  compensation  and  remedies"  as  though  the  relation  of  master 
and  servant  did  not  exist.  In  other  words,  facts  and  circumstances 
which  did  not  heretofore  constitute  actionable  negligence  are,  by 
the  statute,  placed  upon  the  same  footing  with  common-law 
actions  for  negligence,  and  the  remedy  provided  for  this  new  right, 
which  must  be  exclusive  {City  of  Hochester  v.  CanvpheU^  auprd)^ 
is,  by  section  2  of  the  statute,  made  to  depend  upon  the  service 
of  a  notice  giving  the  time,  place  and  cause  of  the  injury  to  the 
employer,  within  120  days  after  the  injury.  Why  should  this  limi- 
tation upon  the  remedy  thus  provided  for  a  new  cause  of  action  be 
extended  by  construction  to  the  remedy  which  exists  at  common  law 
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for  the  common-law  cause  of  action  for  negKgence  ?  The  man  who 
stands  upon  his  common-law  rights,  who  goes  into  court  prepared  to 
establish  a  cause  of  action  under  the  law  of  the  land  as  it  existed  before 
and  since  the  adoption  of  chapter  600  of  the  Laws  of  1902,  gets  no 
benefit  from  the  statute,  and  it  comports  with  reason  and  natural 
justice  that  he  should  not  be  called  upon  to  bear  its  burdens  unless 
such  a  result  is  absolutely  required  by  the  statute,  or  by  some  con- 
trolling considerations  of  public  policy  plainly  and  unmistakably  to 
be  gathered  from  the  language  of  the  law.  The  plaintiff  in  this 
action  sets  forth  a  good  cause  of  action  at  common  law  for  injuries 
due  to  the  neglect  of  a  duty  owed  by  the  defendant  to  the  plain- 
tiff. The  right  in  nowise  depends  upon  the  statute ;  it  exists  at 
common  law,  which  the  statute  does  not  assume  to  change,  and  we 
are  of  opinion  that  so  long  as  the  plaintiff  relies  upon  his  common- 
law  right  of  action  he  cannot,  under  the  provisions  of  chapter  600 
of  the  Laws  of  1902,  be  compelled  to  give  a  notice  as  a  condition 
precedent  to  his  right  to  litigate  the  issues.  That  would  be  reading 
into  the  statute  a  regulation  of  a  remedy  for  a  cause  of  action  not 
created  by  the  statute,  and  for  which  there  is  no  possible  justifica- 
tion to  be  found  within  the  limits  of  the  act.  This  was  clearly  the 
view  which  was  taken  by  the  learned  court  in  Vegman  v.  Morse 
(160  Mass.  143),  cited  in  Johnson  v.  Hooch  (83  App.  Div.  351,  356) 
as  authority  for  a  contrary  construction,  for  it  clearly  appears  that 
there  were  three  counts  in  the  declaration,  two  of  them  under  the 
Employers'  Liability  Act.  (See  Acts  &  Resolves  of  Mass.  of  1887, 
chap.  270,  as  amd.  and  now  re-enacted  in  1 R.  L.  of  Mass.  931,  §  71 
et  seq,)y  which  was  and  is  substantially  similar  to  the  statute  of 
this  State,  and  the  third  under  the  common  law,  and  the  defend- 
ant requested  the  trial  court  to  hold  that  the  notice  required  by 
the  statute  not  having  been  served,  the  action  could  not  be  main- 
tained under  the  Employers'  Liability  Act.  The  court  so  ruled,  and 
the  trial  proceeded  under  the  common-law  count.  (P.  144.)  And 
upon  appeal  the  court  say :  "  In  statutes  like  that  under  which  two 
counts  of  this  action  were  brought,  the  requirement  of  notice  is 
held  to  make  a  condition  precedent  to  the  right  to  bring  an  action, 
not  on  a  nice  interpretation  of  the  particular  words  used,  but  upon 
a  general  view  of  what  the  legislature  would  be  likely  to  intend." 
This  held  simply  that,  as  to  the  counts  which  sought  recovery  under 
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the  provisions  of  the  Employers'  Liability  Act,  the  notice  was  a 
condition  precedent,  bat  it  nowhere  appears  in  the  opinion  of  the 
court  that  there  was  any  doubt  as  to  the  right  of  the  plaintiff  to 
maintain  a  common-law  action  for  the  injuries  he  had  suffered.  On 
the  contrary,  the  action  was  maintained  upon  the  common-law  count, 
and  the  same  practice  appears  to  have  been  followed  in  EUahury 
V.  New  York^  etc,y  RaUroad  (172  Mass.  130),  although  the  point 
was  not  discussed. 

We  are  forced  to  conclude  that  where  a  common-law  cause  of 
action  is  set  up  in  a  complaint,  it  is  error  to  dismiss  the  same  except 
upon  a  failure  of  proof ;  that  the  plaintiff,  confining  himself  to  his 
pleadings,  and  attempting  to  gain  no  rights  under  the  Employers' 
Liability  Act,  is  not  governed  by  the  provision  for  a  notice  within 
120  days.  This  construction  gives  the  statute  all  the  force  and  effect 
which  was  intended ;  it  gives  a  new  cause  of  action  and  regulates 
the  common-law  remedy  in  so  far  as  it  applies  to  this  new  cause  of 
action,  and  it  would  be  dangerous  to  extend  this  burden  to  those 
who  assert  rights  under  the  common  law  or  under  statutes  complete 
in  themselves.  There  is,  as  we  have  already  pointed  out,  no  presump- 
tion that  the  Legislature  has  intended  to  change  the  common  law, 
and  affirmative  statutes  are  declarative  only,  and  leave  the  common 
law  in  force.  {Dutchess  County  Mut.  Ins.  Co.  v.  Va/n  Wagonen^ 
supra.) 

But  if  this  construction  were  less  plain  than  it  appears  to  us  under 
the  authorities  already  cited,  we  should  still  be  constrained  to  hold 
that  the  complaint  in  this  action  was  improperly  dismissed,  under 
the  rule  that  in  the  construction  of  a  statute  which  is  susceptible  of 
two  constructions,  one  of  which  will  render  it  valid  and  the  other 
void,  where  both  are  equally  reasonable,  the  courts  incline  to  and  will 
adopt  that  construction  which  renders  the  act  valid,  rather  than  one 
which  avoids  it  {People  ex  rel.  Svnhler  v.  Terry^  108  N.  Y.  1,  7), 
because  we  have  no  doubt  that  under  the  construction  which  has 
been  given  to  this  statute  it  is  in  contravention  of  several  very  impor- 
tant provisions  of  the  State  and  Federal  Constitutions.  Section  2 
of  chapter  600  of  the  Laws  of  1902  provides  that  "  no  action  for 
recovery  of  compensation  for  injury  or  death  under  this  act 
shall  be  maintained  unless  notice  of  the  time,  place  and  cause 
of  the  injury,"  shall  be  given  to  the  employer  within  one  hon- 
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dred  and  twenty  days  from  the  happening  of  the  accident;  but 
if  the  person  injured  dies  without  having  given  this  notice,  it  is 
provided  that  his  executor  or  administrator  may  do  this  within 
sixty  days  after  his  appointment.  If  this  act  is  to  be  construed 
to  extend  to  all  cases  arising  under  statutes  and  the  common  law 
where  employees  are  concerned,  and  not  to  cases  arising  ^'  under 
this  act,"  as  the  statute  reads,  then  there  is  room  for  a  disagree- 
ment under  the  provisions  of  section  1  of  article  1  and  section  18 
of  the  same  article  of  the  State  Constitution,  as  well  as  under 
section  1  of  the  14th  amendment  to  the  Federal  Constitution. 
Section  18  of  article  1  of  the  State  Constitution  provides:  "The 
right  of  action  now  existing  to  recover  daniages  for  injuries  result- 
ing in  death  shall  never  be  abrogated,  and  the  amount  recover- 
able shall  not  be  subject  to  any  statutory  limitation."  It  is  not 
to  be  doubted  that  by  this  provision  the  framers  of  the  Consti- 
tution, and  tliose  who  adopted  it,  intended  to  crystallize  and 
embody  in  the  fundamental  law  of  the  State  —  "the  law  of  the 
land  " —  the  entire  statutory  right  of  action,  with  its  incidents,  as 
defined  in  the  original  act  (Laws  of  1847,  chap.  450),  and  as  fixed 
by  sections  1902,  1903,  1904  and  1905  of  the  Code  of  Civil 
Procedure,  this  being  evidenced  by  the  fact  that  as  section  1904 
then  stood  it  provided  a  limitation  of  $5,000  upon  the  recovery  (See 
Laws  of  1880,  chap.  178)  while  the  constitutional  provision,  continu- 
ing the  right  of  action,  provided  that  it  should  not  be  subject  to  any 
statutory  limitation.  (See  Matter  of  Meehin  v.  B.  H.  R.  R.  Co.^ 
164  N.  Y.  145.)  Speaking  of  this  same  provision  of  the  Constitution 
and  statute,  in  determining  whether  the  provision  doing  away  with 
the  limitation  was  retroactive,  the  court  in  O^Reilly  v.  Utah,  Nevada 
cfe  Cal  Stage  Co.  (87  Hun,  406,  411)  say:  "Upon  the  death  of 
the  intestate  his  administratrix  had  a  fixed  right  to  recover  the 
damages  sustained  by  his  wife  or  next  of  kin  by  reason  of  his 
death,  and  the  statute  giving  that  right  limited  the  defendant's  lia- 
bility to  $5,000.  Both  litigants  had  rights  and  liabilities  created 
and  linaited  by  those  statutory  provisions.  By  these  statutes  a  new 
remedy  was  not  simply  provided,  but  a  new  right  and  liability  were 
created,  and  the  statutory  provision  became  part  of  the  substan- 
tive law  of  the  State.  *  *  *  The  eJBEect  of  the  constitutional 
provision  above  quoted  is  two-fold  ;  it  imposes  a  greater  liability  on 
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persons  wrongfully  or  unlawfully  causing  the  death  of  others,  and 
confere  additional  benefits  on  persons  in  whose  favor  a  right  of 
action  is  given  for  such  wrongs,"  etc.  This  case  was  approved  in 
Isola  V.  Weher  (147  N.  Y.  333)  and  has  been  followed  in  Kiefer 
V.  Grand  Trunk  R,  Co.  (12  App.  Div.  28,  32),  and  in  Weber  v. 
Third  Avenue  R.  R,  Co.  (Id.  512).  (See,  also,  Whitford  v. 
Panama  R.  R.  Co,^  23  N.  Y.  465,  469.)  In  harmony  with  this 
view  is  the  rule  often  laid  down  by  the  courts  that  "  where  a  statute 
gives  a  right  unknown  to  the  common  law,  and  limits  the  time  within 
which  an  action  shall  be  brought  to  assert  it,  the  statutory  limitation 
measures  the  extent  and  qualifies  the  nature  of  the  right  conferred." 
{Daileyv.N.  T.,0.(&  W.  R.  Co,  26  Misc.  Rep.  539,  540;  The 
Ilarrishurg,  119  U.  S.  199;  Wooden  v.  IF.  N.  Y.  c6  P.  R.  R. 
Co.,  126  N.  Y.  10 ;  UiU  v.  Supervisors,  119  id.  344,  347.)  In 
the  latter  case  it  was  said  that  where  the  statute  creates  a  new 
cause  of  action  "  the  limitation  of  time  is  so  incorporated  with  the 
remedy  given  as  to  make  it  an  integral  part  of  it,  and  the  condi- 
tion precedent  to  the  maintenance  of  the  action  at  all." 

If  we  are  correct  in  the  view  that  the  quoted  section  of  the  Con- 
stitution continued  not  only  the  right  of  action  then  existing,  but  its 
limitations  and  conditions  as  fixed  by  the  statute  (and  they  were  all 
a  part  of  the  legislative  enactments  then  in  force,  except  as  modified 
by  the  Constitution  removing  the  limitation  as  to  amount),  it  follows 
that  an  executor  or  administrator  of  "  a  decedent,  who  has  left  him 
or  her  surviving,  a  husband,  wife,  or  next  of  kin,"  has  an  absolute 
right,  during  a  period  of  two  years,  to  "  maintain  an  action  to  recover 
damages  for  a  wrongful  act,  neglect,  or  default,  by  which  the  dece- 
dent's deatli  was  caused,  against  a  natural  person  who,  or  a  corpora- 
tion which,  would  have  been  liable  to  an  action  in  favor  of  the  dece- 
dent, by  reason  thereof,  if  death  had  not  ensued."  (Code  Civ. 
Proc.  §  1902.)  This  being  an  absolute  right,  guaranteed  by  the 
Constitution,  and  relating,  not  to  employees  who  are  injured  "by 
reason  of  any  defect  in  the  condition  of  the  ways,  works  or  machinery 
connected  with  or  used  in  the  business,"  etc.,  or  "  by  reason  of  the 
negligence  of  any  person  in  the  service  of  the  employer,"  etc.  (Laws 
of  1902,  chap.  600,  §  1),  but  to  the  executor  or  administrator  of  any 
decedent  "  to  recover  damages  for  a  wrongful  act,  neglect  or  default, 
by  which  the  decedent's  death  was  caused"  (Code   Civ.  Proc 
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§  1902),  it  follows  that  any  statntory  provision  which  interferes 
with  that  right,  and  makes  a  condition  precedent  to  apply  only 
to  employees  is  void,  as  in  excess  of  its  powers,  and  as  a  denial  of 
that  equal  protection  of  the  law  which  is  guaranteed  by  section  1 
of  the»14th  amendment  of  the  Constitution  of  the  United  States  and 
by  section  1  of  article  1  of  our  State  Constitution.  By  the  provi- 
sions of  section  1902  of  the  Code  of  Civil  Procedure,  now  a  part  of 
the  State  Constitution  (See  art.  1,  §  18),  the  executor  or  admin- 
istrator of  every  decedent  who  is  killed  under  circumstances  which 
at  common  law  would  give  him  a  right  of  action  if  he  survived,  is 
entitled  to  maintain  an  action  for  the  benefit  of  the  surviving  husband, 
wife  or  next  of  kin  during  a  period  of  two  years,  without  any  other 
limitations,  while  if  chapter  600  of  the  Laws  of  1902  is  given  the 
construction  which  has  been  sanctioned  in  one  department  of  this 
court,  employees  injured  through  the  neglect  of  the  master  will  be 
compelled  to  submit  to  a  condition  which  is  not  imposed  upon  other 
citizens  of  this  State  as  a  condition  of  maintaining  such  actions. 

The  Ist  section  of  the  1st  article  of  our  Constitution  provides 
—  and  its  language  is  beautiful  in  its  comprehensive  simplicity  — 
that  ^^  no  member  of  this  State  shall  be  disfranchised,  or  deprived 
of  any  of  the  rights  or  privileges  secured  to  any  citizen  thereof, 
unless  by  the  law  of  the  land,  or  the  judgment  of  his  peers."  It 
cannot  be  questioned  that  citizens  of  this  State  generally  are 
entitled  to  maintain  actions  under  the  provisions  which  we  have 
cited  without  giving  any  notice  of  the  time  or  place  of  the  accident. 
This  right  is  guaranteed  to  employees  in  common  with  every  other 
citizen,  where  the  right  of  action  would  have  accrued  at  common 
law  to  the  decedent  if  he  had  lived,  but  it  is  proposed,  by  a  system 
of  judicial  legislation,  to  extend  the  provisions  of  chapter  600  of  the 
Laws  of  1902,  intended  to  "  extend  and  regulate  the  liability  of 
employers,"  so  as  to  compel  all  employees,  whether  proceeding  at 
common  law  or  under  the  statute,  to  give  a  notice  which  is  not 
required  of  other  citizens  who  are  injured  unto  death  through  the 
wrongful  or  negligent  acts  of  persons  or  corporations.  "The 
clause,  '  law  of  the  land,' "  says  that  great  jurist,  Mr.  Justice  Catron 
of  the  United  States  Supreme  Court,  in  an  opinion  delivered  in  his 
State  court  when  a  judge,  "  means  a  general  and  public  law,  equally 
binding  upon  every  member  of  the  community.     *     *     *     The 
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right  to  life,  liberty  and  property,  of  every  individual,  must  stand 
or  fall  by  the  same  rule  or  law  that  governs  every  other  member 
of  the  body  politic,  or  Mand,'  under  similar  circumstances;  and 
every  partial  or  private  law  which  directly  proposes  to  destroy  or 
affect  individual  rights,  or  does  the  same  thing  by  affording 
remedies  leading  to  similar  consequences,  is  unconstitutional 
and  void.  Were  this  otherwise,  odious  individuals  and  corporate 
bodies  would  be  governed  by  one  rule,  and  the  mass  of  the 
community  who  made  the  law,  by  another.  The  idea  of  a 
people  through  their  representatives,  making  laws  whereby  are 
swept  away  the  life,  liberty  and  property  of  one  or  a  few  citizens^ 
by  which  neither  the  representatives  nor  their  other  constituents  are 
willing  to  be  bound,  is  too  odious  to  be  tolerated  in  any  government 
where  freedom  has  a  name.  Such  abuses  resulted  in  the  adoption 
of  Magna  Charta  in  England,  securing  the  subject  against  odious 
exceptions,  which  is,  and  for  centuries  has  been  the  foundation  of 
English  liberty."  ( Vamant  v.  Waddel,  2  Terg.  [Tenn.]  260,  270. 
See  this  case  cited  and  approved  in  Cotting  v.  Komsaa  City  Stock 
Yards  Co,,  183  U.  S.  79,  105,  112.)  The  same  principle  is 
stated  in  Cooley's  Constitutional  Limitations  (5th  ed.  pp.  484,  485), 
quoted  at  page  109  of  the  last  above-cited  case,  where  it  is  said : 
"Every  one  has  a  right  to  demand  that  he  be  governed  by  general 
rules,  and  a  special  statute  which,  without  his  consent,  singles 
his  case  out  as  one  to  be  regulated  by  a  different  law  from 
that  which  is  applied  in  all  similar  cases,  would  not  be  legitimate 
legislation,  but  would  be  such  an  arbitrary  mandate  as  is  not 
within  the  province  of  free  governments.  Those  who  make  tlie 
laws  ^are  to  govern  by  promulgated,  established  laws,  not  to 
be  varied  in  particular  cases,  but  to  have  one  rule  for  rich  and 
poor,  for  the  favorite  at  court  and  the  countryman  at  plough.' 
This  is  a  maxim  in  constitutional  law,  and  by  it  we  may  test  the 
authority  and  binding  force  of  legislative  enactments."  In  State 
V.  Sawn,  (61  Kan.  146)  the  court  lays  down  the  proposition  that 
"  equal  protection  of  the  laws  means  equal  exemption  with  others 
of  the  same  class  from  all  charges  and  burdens  of  every  kind." 
The  court,  in  Cotting  v.  Kansas  City  Stock  Yards  Co.  (183  U.  S. 
79,  112),  after  declaring  that  "if  once  the  door  is  opened  to  the 
affirmance  of  the  proposition  that  a  State  may  regulate  one  who 
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does  much  business,  while  not  regulating  another  who  does  the  same 
but  less  business,  then  all  significance  in  the  guarantee  of  the  equal 
protection  of  the  laws  is  lost,  and  the  door  is  opened  to  that 
inequality  of  legislation  which  Mr.  Justice  Catron  referred  to  in  the 
quotation  above  made,"  says :  "  "We  think,  therefore,  that  the  prin- 
ciple of  the  decision  of  the  Supreme  Court  of  Kansas  in  State  v. 
Ilaufiy  supra^  is  not  only  sound  but  is  controlling  in  this  case,  and 
that  the  statute  must  be  held  unconstitutional,  as  in  conflict  with 
the  equal  protection  clause  of  the  Fourteenth  Amendment."  "We 
are  unable  to  distinguish  the  principle  of  this  case  from  that  of  the 
case  at  bar,  if  the  statute  is  to  have  the  construction  contended  for 
by  the  respondent.  The  common-law  cause  of  action  rests,  not  upon 
whether  the  party  is  an  employee  or  employer ;  not  whether  he 
resides  in  this  locality  or  that,  but  upon  the  broad  ground  of  an 
injury  sustained  through  a  wrongful  or  negligent  act  or  omission  on 
the  part  of  another.  This  cause  of  action  rests  upon  this  same  broad 
basis  in  every  part  of  the  State,  and  it  is  the  foundation  on  which 
rests  the  new  cause  of  action  created  by  section  1902  of  the  Code  of 
Civil  Procedure,  and  in  a  measure  of  the  new  cause  of  action  created 
by  chapter  600  of  the  Laws  of  1902.  The  cause  of  action  being 
the  same  in  all  parts  of  the  State  to  every  individual,  and  every 
member  of  this  State  being  guaranteed  against  being  "  deprived  of 
any  of  the  rights  or  privileges  secured  to  any  citizen  thereof,  unless 
by  the  law  of  the  land  or  the  judgment  of  his  peers"  (Const,  art.  1, 
§  1),  it  follows,  under  the  definitions  which  we  have  quoted,  that 
the  remedy  for  this  wrong  must  be  the  same  to  every  individual 
in  every  part  of  the  State,  and  whether  he  is  a  master  or  a  servant, 
whether  he  is  white  or  black,  whether  he  lives  in  the  borough 
of  Brooklyn  or  the  village  of  Port  Chester,  this  right  may  be  taken 
from  him  only  by  a  general  law  operating  equally  upon  every  other 
citizen  or  inhabitant  of  the  State.  "  This  statute,"  say  the  court  in 
the  case  of  Catting  v.  ITansas  City  Stock  Tarda  Co.  {supra,  112), "  is 
not  simply  legislation  which  in  its  indirect  results  affects  different 
individuals  or  corporations  differently,  nor  with  those  in  which  a 
classification  is  based  upon  inherent  differences  in  the  character  of 
the  business,  but  is  a  positive  and  direct  discrimination  between  per- 
sons engaged  in  the  same  class  of  business  and  based  simply  upon 
the  quantity  of  business  which  each  may  do.     If  such  legislation 
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does  not  deny  the  equal  protection  of  the  laws,  we  are  unable  to  per- 
ceive what  legislation  would."  So,  if  legislation  may  step  in  and  say 
that  a  man  who  is  an  employee,  who  is  injured  under  circumstances 
giving  him  a  common-law  right  of  action,  may  be  compelled  to  give 
a  notice  within  120  days  of  such  accident,  while  a  like  condition  is 
not  required  of  his  neighbor  who  may  be  injured  in  the  same  acci- 
dent, the  foundation  of  the  right  resting  upon  the  same  broad  prin- 
ciples, there  is  little  of  efficiency  in  constitutional  guarantees. 

To  make  this  proposition  more  clear  and  certain,  it  may  be  proper 
to  refer  to  yet  other  constitutional  provisions  which  would  seem  to 
demand  that  there  be  no  discrimination  as  between  individuals  in 
the  protection  of  their  rights.  By  the  provisions  of  section  2  of 
article  6  of  the  Constitution  of  the  United  States,  it  is  provided 
that  ^'  this  Constitution  and  the  laws  of  the  United  States,  which 
shall  be  made  in  pursuance  thereof,  *  *  *  shall  be  the  supreme 
law  of  the  land ; "  and  section  1  of  the  14th  amendment  thereof 
makes  the  sweeping  provision :  ^^  No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States ;  nor  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws."  What- 
ever differences  of  opinion  may  exist  as  to  what  are,  in  fact,  the 
^'  privileges  or  immunities  of  citizens  of  the  United  States,"  it  can 
hardly  be  doubted  that  these  rights  guaranteed  by  the ''  supreme  law 
of  the  land  "  are  embraced  within  the  phrase,  and  these  privileges  and 
immunities  are  not  to  be  abridged,  are  not  to  be  reduced  or  con- 
tracted ;  are  not  to  have  conditions  imposed  which  are  not  consistent 
with  the  "  equal  protection  of  the  laws."  In  speaking  of  these  pro- 
visions of  section  1  of  the  14th  amendment  of  the  Federal  Constitu- 
tion in  Ba/rhier  v.  ConnoUy  (113  U.  S.  27,  31,  cited  with  approval 
in  CoUmg  v.  Kcmaaa  City  Stock  Yards  Co.y  8upTa\  it  was  said  that 
it  was  ^^  undoubtedly  intended  not  only  that  there  should  be  no  arbi- 
trary deprivation  of  life  or  liberty,  or  arbitrary  spoliation  of  prop- 
erty, but  that  equal  protection  and  security  should  be  given  to  all 
under  like  circumstances  in  the  enjoyment  of  their  personal  and  civil 
rights ;  that  all  persons  should  be  equally  entitled  to  pursue  their  hap- 
piness and  acquire  and  enjoy  property ;  that  they  shotUd  have  like 
aooeee  to  the  courts  of  the  country  for  the  protection  of  their  per^ 
App.  Div.— Vol.  LXXXIX.        17 


Digitized  by  VjOOQ IC 


258    ROSIN  V.  LIDGERWOOD  MANUFACTURING  00. 
Second  DEPARTiciBMt,  Dscsmbbr,  1903.  [Vol.  88. 

sane  <md  property^  the  prevention  and  redress  of  wrongs  and 
the  enforcement  of  contracts;  that  no  impediment  should  be 
interposed  to  the  pursuits  of  any  one,  except  as  applied  to  the  same 
pursuits  by  others  under  like  circumstances;  that  no  greater  bur- 
dens should  be  laid  upon  one  than  are  laid  upon  others  in  the  same 
calling  and  condition,  and  that  in  the  administration  of  criminal 
justice  no  different  or  higher  punishment  should  be  imposed  upon 
one  than  such  as  is  prescribed  to  all  for  like  offenses." 

These  high  purposes  of  the  Federal  Constitution,  as  well  as  those 
of  our  own,  are  defeated  under  the  interpretation  of  the  statute 
which  requires  persons  with  a  common-law  right  of  action  to  sub- 
mit to  conditions  which  are  not  required  of  others  similarly  situated, 
which  makes  a  condition  precedent  for  one  citizen  to  maintain  his 
rights  which  is  not  required  of  another,  whose  cause  of  action  is 
based  upon  the  same  wrongful  or  negligent  conduct  on  the  part  of 
an  individual  or  corporation.  On  the  other  hand,  if  we  confine  the 
restriction  to  the  new  cause  of  action  created,  imposing  the  burden 
as  the  condition  of  tlie  new  right,  the  legislation  does  not  come 
into  conflict  with  any  established  rule  of  construction  or  with  any 
of  the  provisions  of  the  Constitution  of  the  State  or  of  the  United 
States.  It  being  our  duty  to  support  the  action  of  the  Legislature 
where  it  is  acting  within  the  legitimate  scope  of  its  powers,  and 
"  No  duty  rests  more  imperatively  upon  the  courts  than  the  enforce- 
ment of  those  constitutional  provisions  intended  to  secure  that 
equality  of  rights  which  is  the  foundation  of  free  government" 
{Gulf  Colorado  cfe  Santa  Fe  Ry.  v.  Ellis,  165  U.  S.  150,  160, 
cited  in  the  Cotting  Case,  supra),  we  are  constrained  to  disagree 
with  the  construction  put  upon  the  act  of  1902  (Chap.  600)  and  to 
hold  that  the  judgment  should  be  reversed  and  the  plaintiff  be 
allowed  to  proceed  with  the  trial  of  his  common-law  cause  of  action. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

Goodrich,  P.  J.,  Bartlbtt,  HiBSOHBEBa  and  Hookek,  JJ.,  con- 
curred, except  that  Goodrich,  P.  J.,  Bartlett  and  Hirsohbebo, 
JJ.,  expressed  no  opinion  as  to  the  second  point  discussed. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 
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Chableb  Eden,   Respondent,  v.  David   Silberberg   and  Others, 

Appellants. 

Written  agreement  eettling  a  etrike  of  empUyeee  and  providing  for  an  arHtration 
eommittee  —  an  employee,  toorking  by  the  week,  cannot  reeonerfor  three  dayil  work  by 
shoioing  that  the  employer  did  not  pay  certain  money  agreed  to  be  paid  —  he  te 
bound  fint  to  reeort  to  the  arbitration  — parol  evidence  to  vary  the  written  agree- 
ment is  incompetent  —  quaere  as  to  ike  validity  of  such  an  agreement. 

In  action  to  recover  for  work,  Jailor  and  services  performed  on  the  9th,  10th  and 
11th  days  of  March,  1008,  by  the  plaintiff  and  his  assignors,  in  the  defendants' 
factory,  it  appeared  that  the  plaintiff  and  his  assignors  were  employed  by  the 
week.  In  order  to  establish  a  legal  excuse  for  not  continuing  to  work  during 
the  entire  week  the  plaintiff  gave  evidence  tending  to  show  that  prior  to  Feb- 
ruary 28,  1908,  a  strike  existed  in  the  defendants'  factory;  that  upon  that  day 
the  walking  delegates  of  a  labor  union  entered  into  a  written  agreement  with 
the  defendants  providing  that  the  striking  employees  should  return  to  work  in 
a  body;  that  the  defendants  should  pay  them  one-half  day's  pay  for  Lincoln's 
birthday  and  one  week's  pay  for  lost  time,  and  tliat  all  future  difficulties  should 
be  settled  by  a  court  of  arbitration. 

It  further  appeared  that,  pursuant  to  the  agreement,  the  striking  employees 
returned  to  work  and  the  defendants  paid  them  the  one-half  day's  pay  for 
Lincoln's  birthday  and  one-half  of  the  week's  pay  for  lost  time,  and  that, 
because  of  the  defendants'  failure  to  pay  the  remaining  half  of  the  week's  pay 
for  lost  time,  the  employees  quit  work  in  the  middle  of  the  second  week  after 
they  had  returned  to  work. 

Edd,  that  the  failure  of  the  defendants  to  pay  the  remaining  half  of  the  week's 
pay  for  lost  time  did  not,  in  the  absence  of  any  effort  on  the  part  of  the 
employees  to  resort  to  the  arbitration  committee  provided  for  in  the  agree- 
ment, constitute  a  legal  excuse  for  leaving  the  defendants'  employ  in  the 
middle  of  the  week; 

That  parol  evidence,  that  the  plaintiff  and  his  assignors  had  reserved  the  right  in 
the  written  agreement  to  renew  the  strike  in  the  event  of  the  money  not  being 
paid,  tended  to  vary  the  terms  of  the  written  agreement  and  was  inadmissible. 

(^aoere,  whether  the  contract  was  in  accord  with  public  policy  or  was  binding 
upon  the  defendants. 

Appeal  by  the  defendants,  David  Silberberg  and  others,  from 
a  judgment  of  the  Municipal  Court  of  the  city  of  New  York, 
borough  of  Richmond,  in  favor  of  the  plaintiff,  entered  on  the  4th 
day  of  August,  1903. 

Lc^wrence  Goldberg  and  Jod  M.  Marx^  for  the  appellants. 

Louis  StecJder^  for  the  respondent. 
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Woodward,  J. : 

Tlie  plaintiff  in  this  action,  as  the  assignee  of  several  of  his  fellow- 
employees,  brings  this  action  to  recover  for  work,  labor  and  services 
performed  on  the  9th,  10th  and  11th  days  of  March,  1903.  The 
plaintiff  and  his  assignors,  it  is  conceded,  were  employed  by  the 
week,  and  it  was,  therefore,  necessary  to  show  that  a  full  week's 
work  had"  been  performed,  or  to  afford  a  legal  excuse  for  not  con- 
tinning  to  work  during  the  week  for  which  payment  of  a  part  is 
now  demanded.  {Strach  v.  Hurd^  41  N.  Y.  St.  Repr.  777.)  This 
the  plaintiff  sought  to  do  by  showing  that  a  strike  had  existed  in  the 
factory  of  the  defendants  prior  to  the  28th  day  of  February,  1903, 
and  that  upon  that  day  one  George  S.  Robinson  and  James  McCaulay, 
walking  delegates  of  a  labor  union,  as  a  committee,  entered  into  an 
agreement  with  the  defendants  whereby  the  "  cutters  and  slopers," 
formerly  employees  of  the  defendants,  were  allowed  to  return  to 
work  in  a  body,  and  the  defendants  promised  to  pay  them  one-half 
day's  pay  for  Lincoln's  birthday  and  one  week's  pay  for  lost  time, 
and  providing  for  the  settlement  of  all  future  difficulties  by  a  court 
of  arbitration  ;  that  the  defendants  had  paid  one-half  of  the  amount 
and  promised  to  pay  the  remainder,  but  had  defaulted  in  this  respect, 
and  that  the  plaintiff  and  his  fellow-laborers  left  in  the  middle  of  the 
week  because  of  the  refusal  of  the  defendants  to  make  this  payment. 
Upon  the  trial  the  learned  Municipal  Court  permitted  the  plaintiff, 
over  the  objection  and  exception  of  the  defendants,  to  introduce 
evidence  tending  to  show  that  the  plaintiff  and  his  assignors  had 
reserved  the  right  in  their  written  agreement  to  go  out  or  renew 
the  strike  in  the  event  of  the  money  not  being  paid,  and  gave  judg- 
ment for  the  plaintiff  in  the  full  amount  of  the  claim. 

If  the  written  agreement  constituted  a  valid  contract,  based  upon 
a  lawful  consideration,  then  it  was  error  to  permit  parol  evidence  to 
add  to  its  terms.  The  paper  not  only  provides  for  the  return  of 
the  ^^  cutters  and  slopers  "  in  a  body,  but  it  assumes  to  make  arrange- 
ments for  all  future  difficulties  between  the  contracting  parties,  and 
this  is  entirely  inconsistent  with  the  theory  that  they  reserved  the 
right  to  renew  the  strike  in  the  event  of  the  money  not  being  paid. 
The  contract,  if  it  has  any  value,  binds  the  plaintiff  and  his  assign- 
ors, or  such  of  them  as  were  contemplated  by  the  contract,  to  sub- 
mit **  dijfficulties  in  the  future  "  to  a  committee  of  arbitration.     It  is 
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conceded  that  the  defendants  had  paid  the  one-half  day  allowance 
for  Lincoln's  birthday,  and  that  they  had  paid  one-half  of  the  week's 
wages  to  each  of  the  men  involved  in  the  original  strike,  and  the 
contract  having  been  partially  performed  on  their  part,  the  plain- 
tilBE  and  his  assignors  were  bound,  under  the  terms  of  their  agree- 
ment, to  submit  the  difficulties  to  a  committee  of  arbitration.  They 
could  not  arbitrarily  determine  the  diflPerences  between  them,  acting 
in  good  faith  and  under  the  terms  of  their  agreement.  They  were 
bound  to  make  an  effort  to  bring  about  an  adjustment  through  the 
committee  of  arbitration  on  which  they  had  agreed,  before  they 
could  have  any  possible  justification  under  their  agreeTuent.  There 
was  no  suggestion  of  any  effort  on  the  part  of  the  plaintiff,  or  of 
any  of  his  assignors,  to  adjust  this  new  difliculty  in  the  manner 
agreed  upon,  and  their  refusal  to  abide  by  the  terms  of  an  agree- 
ment, under  which  they  had  been  paid  money  for  which  they  had 
rendered  no  equivalent  to  their  employers,  can  afford  no  justifica- 
tion for  quitting  the  employment  in  the  middle  of  a  week.  They 
were  bound  by  their  conceded  contract  of  employment  to  work  one 
full  week  as  a  condition  precedent  to  their  right  to  recover,  and 
having  refused  to  abide  by  their  own  agreement,  which  was  obvi- 
ously misstated  by  the  walking  delegate?,  to  submit  future  difficul- 
ties to  a  committee  of  arbitration,  it  was  error  to  admit  parol 
evidence  changing  the  terms  and  conditions  of  the  written  agree- 
ment, or  to  permit  the  plaintiff  to  recover  in  this  action. 

It  is  not  necessary  at  this  time  to  decide  how  far  this  contract  was 
in  accord  with  public  policy,  or  how  far  it  was  binding  upon  the 
defendants.  No  consideration  was  expressed,  and  it  is  apparent 
that  the  defendants  were  coerced  into  making  this  agreement  to  pay 
for  services  which  had  never  been  performed,  practically  as  a  condi- 
tion of  being  permitted  to  continue  their  business.  Tinder  such 
circumstances  it  may  be  doubted  whether  the  contract  had  any  bind- 
ing force  upon  the  defendants.  Be  that  as  it  may,  however,  we  are 
clearly  of  the  opinion  that  the  "  cutters  and  slopers  "  having  gone  to 
work  under  the  agreement,  and  having  completed  one  week's  contract, 
for  which  they  had  been  paid,  and  having  entered  upon  the  second 
week's  employment,  after  having  received  a  portion  of  the  consider- 
ation promised  by  the  defendants  in  the  agreement,  there  was  no 
legal  excuse  for  their  quitting  work  during  the  performance  of  this 
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second  week's  contract,  particularly  without  making  any  effort  to 
comply  with  the  conditions  of  their  own  contract.  The  agree- 
ment, as  interpreted  by  the  plaintiff,  is  altogether  too  one-sided  ;  it 
is  wholly  lacking  in  mutuality  and  affords  no  basis  for  recovery  in 
this  action. 

The  proof  as  to  some  of  the  claims,  it  is  suggested,  is  defective, 
but  in  view  of  the  fact  that  the  judgment  should  be  reversed  gener- 
ally, it  is  not  important  that  they  be  here  considered.  There  was  no 
time  specified  in  the  agreement  when  the  money  should  be  paid  by 
the  defendants,  and  the  mere  fact  that  they  did  not  pay  the  same  at 
a  time  arbitrarily  fixed  upon  by  the  walking  delegates,  in  the  absence 
of  an  effort  on  the  part  of  the  employees  to  resort  to  the  arbitration 
committee  provided  for  in  their  agreement,  does  not  constitute  a 
legal  excuse  for  failure  to  comply  with  the  terms  of  weekly  employ- 
ment, and  upon  this  ground  the  judgment  should  be  reversed. 

The  judgment  appealed  from  should  be  reversed,  with  costs. 

HiBSOHBEBo,  Jenks  and  Hooker,  JJ.,  concurred  ;  Babtlett,  J., 
concurred  in  result. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


William  P.    Wuest,   Appellant,  v.  The  City  of  New   York 

Respondent. 

County  clerk  of  the  county  of  Kings— examination  mads  in  hi$  office  by  the  com- 
mimoners  of  accounts  of  New  York  city  —  the  Legislature  may  autJuniu  it 
without  making  compensation  to  the  county  clerk. 

Under  section  119  of  the  Greater  New  York  charter,  empowering  the  commis- 
sionera  of  accounts  to  make  such  examinations  of  the  offices  and  departments 
of  the  city  of  New  York  and  of  the  counties  of  New  York,  Richmond  and 
Kings  as  they  may  deem  for  the  best  interests  of  the  city,  the  county  clerk  of 
the  county  of  Kings  is  not  entitled  to  collect  from  the  city  of  New  York  any 
fees  for  permitting  the  commissioners  of  accounts  to  examine  papers  on  file  in 
his  office  when  they  deemed  such  an  examination  to  be  for  the  best  interests  of 
the  city. 

The  Legislature  has  power  to  permit  for  public  purposes  an  examination  of  the 
records  in  the  custody  of  a  county  clerk  without  making  compensation  to  him. 
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Appeal  by  the  plaintiff,  William  P.  Wiiest,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  ofBce 
of  the  clerk  of  the  county  of  Kings  on  the  22d  day  of  January, 
1902,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Kings  County  Trial  Term,  a  jury  having  been  waived,  dismissing 
the  complaint  upon  the  merits. 

Fra/ncis  A,  McCloskeyy  for  the  appellant. 
Joflfnes  MoKeetk,  for  the  respondent. 

WOODWABD,  J.: 

This  action  was  brought  to  recover  $1,511.60,  alleged  to  be  due 
to  the  plaintiff  as  fees  for  the  examination  of  certain  papers  on  file 
in  the  ofSce  of  the  clerk  of  Kings  county  during  the  incumbency 
of  the  plaintiff,  and  from  the  judgment  dismissing  plaintiff's  com- 
plaint, a  jury  having  been  waived,  the  plaintiff  appeals  to  this 
court 

The  plaintiff  alleges  as  a  cause  of  action  that  he  was  county  clerk 
of  Kings  county  in  1899 ;  that  in  the  same  year  John  S.  Hortle  and 
Edward  Owen  were  commissioners  of  accounts  of  the  city  of  New 
York  ;  that  during  said  year  these  commissioners  made  an  examina- 
tion for  the  corporation  counsel  of  the  city  of  New  York,  at  the 
request  of  and  for  the  benefit  and  advantage  of  the  city  of  New 
York,  of  certain  papers  and  records  on  file  in  the  office  of  the  said 
county  clerk ;  that  this  examination  was  made  under  an  agreement 
between  the  plaintiff,  as  county  clerk,  and  said  Hortle  and  Owen,  as 
commissioners  of  accounts,  whereby  plaintiff,  as  county  clerk,  instead 
of  officially  searching  for  said  papers  and  records,  permitted  said 
Hortle  and  Owen,  as  said  commissioners  of  accounts,  to  search  for 
and  examine  said  papers  and  records  themselves,  on  their  agreement 
to  certify  to  plaintiff,  as  county  clerk,  the  total  number  of  papers 
and  records  so  examined  by  them,  and  that  the  said  Hortle  and 
Owen  did,  on  or  about  December  22,  1899,  certify  that  tlie  number 
of  papers  and  records  so  searched  for  and  examined  was  15,116. 
Upon  this  basis  the  plaintiff  claims  to  be  entitled  to  $1,511.60  as 
fees,  at  10  cents  for  each  paper  examined.  The  answer  denies  that 
the  defendant  has  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  these  allegations,  and  alleges  on  information 
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and  belief  that  the  examination  of  the  records  referred  to  in  para- 
graph 4  of  the  complaint  (in  which  the  material  facts  are  alleged) 
was  made  bv  the  commissioners  of  acconnts  in  their  oflScial  capacity 
nnder  section  119  of  the  Greater  New  York  charter  (Laws  of  1897, 
chap.  378),  and  that  such  examination  was  for  the  purpose  of  obtain- 
ing information  in  connection  with  a  certain  claim  upon  an  account 
of  former  county  clerk  Saffen  with  defendant,  under  the  provisions 
of  chapter  739  of  the  Laws  of  1895,  and  that  said  commissioners 
deemed  the  examination  made  by  them  to  be  for  the  best  interests 
of  the  city. 

The  plaintiff  introduced  no  evidence  to  show  that  this  examination 
was  made  for  the  corporation  counsel  of  the  city  of  New  York,  nor 
was  there  any  effort  to  controvert  the  allegation  of  the  answer  that 
the  commissioners  of  accounts  deemed  the  examination  made  by 
them  to  be  for  the  best  interests  of  tlie  city ;  and  it  affirmatively 
appears  that  there  was  no  agreement  that  the  plaintiff  should  be 
paid  ten  cents  for  each  paper  examined,  or  any  other  sum ;  the 
agreement  was  confined  to  a  certificate  of  the  number  of  papers  act- 
ually examined,  leaving  the  question  of  the  plaintiff's  right  to  fees 
open  for  determination  afterward.  The  plaintiff,  as  county  clerk, 
was  entitled  generally  to  a  fee  of  ten  cents  for  searching  for  papers 
on  file  in  his  office.  But  it  was  provided  that  "  nothing  herein  con- 
tained shall  authorize  more  than  one  charge  of  ten  cents  for  any  or 
all  of  the  papers  embraced  in  any  judgment,  record,  or  special  pro- 
ceeding, or  upon  any  motion,  or  in  any  case  where  two  or  more 
papers  shall  be  connected  with  each  other  in  their  general  subject- 
matter."  (Laws  of  1868,  chap.  720.)  The  certificate  of  the  commis- 
sioners of  accounts  shows  that  ^^  the  number  of  papers  examined  and 
counted  amounted  to  15,116,  contained  in  102  files  of  the  City  Court 
from  184:9  to  1863,"  and  it  is  reasonably  certain,  therefore,  that 
there  must  have  been  many  of  these  separate  papers  which  were 
related  to  each  other  in  such  a  manner  as  not  to  require  the  payment 
of  ten  cents,  even  if  it  be  conceded  that  the  defendant  is  liable  for  a 
portion  of  the  fees. 

We  are  of  opinion,  however,  that  under  the  provisions  of  section 
119  of  the  charter  of  1897  the  defendant  is  not  liable  for  the  fees  in 
any  amount.  The  Greater  Now  York  charter,  it  must  be  remem- 
bered, brought  within  one  municipality  the  territory  embraced  in 
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several  counties,  and  the  duties  of  county  officers,  except  such  as 
were  required  by  the  Constitution  to  be  preserved,  were  turned 
over  to  the  municipality,  and  the  latter  became  the  agent  of  the 
counties,  collecting  and  disbursing  moneys  for  salaries,  etc.  (See 
§§  1583,  1584.)  Reading  the  provisions  of  section  119  of  the 
charter  in  the  light  of  these  intimate  relations  with  the  county 
offices,  and  giving  the  defendant  the  benefit  of  the  presumption 
that  the  commissioners  of  accounts  have  done  their  duty  by  enter- 
ing upon  the  examination  of  these  records  because  they  deemed  it 
'-for  the  best  interests  of  the  city,"  as  the  answer  alleges  and  the 
statute  authorizes,  we  «ee  no  way  of  escaping  the  conclusion  that 
the  plaintiff  has  failed  to  establish  a  right  to  recover  in  this  action. 
Section  119  provides  for  the  appointment  of  two  commissioners  of 
accounts,  and  it  is  made  their  duty  "  once  in  three  months,  to  make 
an  examination  of  the  receipts  and  disbursements  in  the  offices  of 
the  comptroller  and  chamberlain,  in  connection  with  those  of  all 
the  departments  and  officers  making  returns  thereto,  and  report  to 
the  mayor  a  detailed  and  classified  statement  of  the  financial  condi- 
tion of  the  city  as  shown  by  such  examinations.  They  shall  also 
make  such  special  examinations  of  the  accounts  and  methods  of  the 
departments  and  offices  of  the  city  and  of  the  counties  of  New  York, 
Richmond  and  Kings  as  the  mayor  may  from  time  to  time  direct, 
and  such  other  examinations  as  the  said  commissioners  may  deem 
for  the  best  interests  of  the  city,  and  report  to  the  mayor  and  the 
municipal  assembly  the  results  thereof.  For  the  purpose  of  ascertain- 
ing facts  in  connection  with  these  examinations  they  shall  have  full 
power  to  compel  the  attendance  of  witnesses,  to  administer  oaths 
and  to  examine  such  persons  as  they  may  deem  necessary."  To  say 
that  under  these  provisions,  permitting  the  commissioners  in  their  dis- 
cretion to  examine  generally  into  the  affairs  of  the  city  and  the  three 
counties  mentioned,  they  are  subject  to  the  fee  bill  provided  for  the 
compensation  of  the  county  clerk  as  the  custodian  of  public  records, 
is  to  read  into  section  119  provisions  which  the  Legislature  could  not 
have  had  in  contemplation,  for  it  cannot  be  that  in  making  these 
county  officera  subordinate  to  the  municipality  with  respect  to  all 
of  their  financial  afFairs,  it  was  intended  to  permit  them  to  stand  in 
the  way  of  an  investigation  of  their  records  for  the  purpose  of 
determining  the  liability  of  the  city  upon  any  claim  or  account 
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which  might  be  presented  against  it.  Statutes  are  not  to  be  con- 
strued into  absurdities,  and  the  contention  of  the  plaintiff  would 
leave  it  in  the  power  of  a  county  clerk  to  make  the  investigation 
cost  more  than  the  saving  to  the  city  in  many  instances.  The  Legis- 
lature had  the  power  to  permit,  for  public  purposes,  an  examination 
of  the  records  in  the  custody  of  the  county  clerk  without  compensa- 
tion, and  this  it  has  clearly  intended  doing  in  the  provisions  of 
section  119  of  the  charter  of  1897. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Goodrich,  P.  J.,  Hibsohbkro,  Jbnks  and  Hooker,  JJ,,  concurred. 

Judgment  affirmed,  with  costs. 


Jennie  Quinlan,  as  Administratrix,  etc.,  of  William  J.  Quinlan 
Deceased,  Appellant,  v.  New  York,  New  Haven  and  Hartford 
Bailroad  Company,  Respondent. 

Jfegligence  —  proof  that  an  intestate  Jiad  prenoudy  passed  over  the  road  on  which 
he  toas  killed  —  it  is  competent  on  the  issue  of  contributory  negligence  —  charge 
as  to  a  jury  speculating  on  the  intestate  hamng  passed  through  a  space  of  twike 
inches  in  a  telltale. 

Upon  the  trial  of  an  action  to  recover  damages  resulting  from  the  death  of  the 
plaintiif'8  intestate,  a  brakeman  employed  by  the  defendant  railroad  company, 
who  was  supposed  to  have  been  killed  by  coming  in  contact  with  a  low  bridge, 
the  telltale  signal  guarding  which  was  alleged  to  have  been  in  a  defective 
condition,  eyidence  as  to  whether  or  not  the  intestate  had  passed  backward 
and  forward  under  the  bridge  is  competent  upon  the  issue  of  contributory 
negligence,  even  though  it  be  assumed  that  the  evidence  would  not  be  compe- 
tent upon  the  question  whether  the  intestate  assumed  the  risks  of  the  employ- 
ment, the  defendant  having  neglected  to  plead  that  defense  in  its  answer. 
(Per  Woodward  and  Hirschberg,  JJ.) 

Where  it  appears  that  after  the  accident  one  strand  of  the  telltale  signal  was 
found  to  be  missing,  leaving  a  space  of  about  twelve  inches,  the  court,  in  the 
absence  of  evidence  that  the  intestate  actually  passed  through  the  space  in  the 
telltale,  may  properly  refuse  to  permit  the  jury  to  speculate  upon  the  question 
whether  or  not  he  did,  in  fact,  do  so.    (Per  Woodward  and  Hirsghbero,  JJ.) 

Appeal  by  the  plaintiff,  Jennie  Qainlan,  as  administratrix,  etc., 
of  William  J.  Qainlan,  deceased,  from  a  judgment  of  the  Supreme 
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Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk 
of  the  connty  of  Datchess  on  the  24th  day  of  June,  1903,  upon 
the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  8th  day  of  July,  1903,  denying  the  plaintiff's  motion 
for  a  new  trial  made  upon  the  minutes.    « 

Robert  H,  Bamettj  for  the  appellant. 

W(Uter  C.  Anthony,  for  the  respondent. 

WOODWABD,  J. : 

PlaintifTs  intestate  was  a  brakeman  on  one  of  tlie  freight  trains 
of  the  defendant,  operating  between  Fishkill  Landing  and  Boston, 
and  is  supposed  to  have  been  killed  by  coming  in  contact  with  a 
low  bridge  located  in  the  vicinity  of  Wicopee  Junction,  N.  Y.  The 
negligence  of  the  defendant  alleged  in'  the  complaint  is  that  the 
defendant  did  not  ^^  provide,  at  the  time  and  place  aforesaid,  a  reason- 
ably safe  place  for  decedent  to  work  in  the  discharge  of  his  duties 
while  passing  under  the  aforesaid  bridge ;  and  in  failing  to  provide, 
maintain  and  keep  in  proper  condition,  necessary,  sufficient  and  suit- 
able warning  signals  or  telltales  at  the  western  approach  to  the 
aforesaid  bridge,"  etc.  Although  upon  a  careful  reading  of  the  evi- 
dence we  have  been  unable  to  find  any  evidence  from  which  the 
inference  might  properly  be  drawn  that  the  plaintiflTs  intestate 
exercised  any  d^ree  of  care  on  the  occasion,  the  learned  trial  court 
permitted  the  case  to  go  to  the  jury  upon  the  question  of  the  loca- 
tion and  sufficiency  of  the  telltale  signals,  designed  to  warn  brake- 
men  of  the  approach  to  low  bridges,  and  that  body  has  found  that 
the  evidence  failed  to  show  negligence  on  the  part  of  the  defend- 
ant, or  absence  of  contributory  negligence  on  the  part  of  plaintiffs 
intestate.  At  least  their  verdict  was  one  of  no  cause  of  action,  and 
it  must  be  assumed  that  they  found  the  facts  against  the  plaintiff's 
theory.  The  plaintiff  appeals  from  this  judgment,  and  urges  error 
on  the  part  of  the  learned  trial  court  in  permitting  a  witness  to 
answer  the  question :  "  During  that  time,  had  he  passed  backward 
and  forward  under  this  bridge  ? "  The  objection  raised  was  that 
the  question  of  plaintiff's  intestate's  acceptance  of  the  risks  of  the 
employment  was  not  pleaded,  and  that  evidence  tending  to  show 
that  the  plaintiff's  intestate  knew  of  the  bridge  was  not  within  the 
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issues.  Assuming  that  this  is  the  law  ;  that  the  defense  is  an  affirma- 
tive one,  to  be  pleaded  and  proven  (See  Dowd  v.  iV.  Y.,  0.  db  W. 
Ry,  Co,j  170  N.  Y.  459,  469),  yet  the  answer  to  the  question  bore . 
upon  the  contributory  negligence  of  the  deceased ;  for  if  he  knew 
that  the  bridge  was  there,  as  he  must  have  known  if  he  had 
repeatedly  passed  over  the  road  a  considerable  length  of  time  before 
the  accident,  he  would  be  charged  with  a  higher  degree  of  care  thau 
would  have  been  expected  if  this  had  been  his  first  trip  over  the 
line.  His  contributory  negligence  was  an  issue  in  the  cas6,  and  the 
degree  of  care  he  was  called  upon  to  exercise  depended,  in  some 
measure,  upon  his  knowledge  of  the  dangers  to  be  encountered ;  and 
this  entirely  independent  of  the  acceptance  of  the  risks  of  the  occu- 
pation. But  in  submitting  the  question  of  the  defendant's  negli- 
gence in  reference  to  the  telltale  signals  to  the  jury,  the  learned  court 
obviously  determined  as  a  matter  of  law  that  there  had  been  no 
acceptance  of  the  risks  of  the  employment  on  the  part  of  the  plain- 
tiflPs  intestate,  so  that  there  could  have  been  no  prejudice  in  the 
admission  of  this  evidence,  even  though  it  be  conceded  to  have  been 
erroneously  in  the  case. 

We  are  of  opinion  that  the  learned  trial  justice  in  refusing  to  per- 
mit the  jury  to  speculate  upon  the  possibility  of  the  plaintiflPs  intes- 
tate passing  between  the  ropes  of  the  telltale  without  being  hit  by 
them,  was  well  within  the  law.  The  evidence  most  favorable  to  the 
plaintiff  was  that  after  the  accident  it  was  found  that  one  strand  of 
the  telltale  was  missing,  and  that  this  left  a  space  of  about  twelve 
inches  through  which,  it  was  contended,  the  plaintiff's  intestate 
might  have  passed  without  receiving  the  warning  for  which  the 
same  was  designed.  There  was  no  evidence  that  this  strand  had 
been  out  long  enough  so  that  it  was  the  duty  of  the  defendant  to 
know  of  the  fact  and  correct  the  error ;  no  evidence  that  the  intes- 
tate did  in  fact  pass  through  this  opening.  The  case  presented  only 
the  possibility  that  if  the  deceased  had  been  standing  in  exactly  the 
right  spot,  and  under  exactly  the  right  conditions,  he  might  have 
passed  through  without  being  touched,  but  it  must  be  obvious  that 
a  man  of  average  size  could  not,  under  any  ordinary  circumstances, 
pass  between  dangling  ropes  twelve  inches  apart  and  not  be  touched 
by  them,  and  the  evidence  did  not  warrant  permitting  a  jury  to 
speculate  upon  the  possibilities. 
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The  exception  to  the  refusal  of  the  court  to  charge  "  that  the 
undisputed  evidence  shows  that  Quinlan,  when  last  seen  alive  that 
morning,  was  on  the  tank  of  the  engine,"  is  without  merit.  It  is 
not  the  province  of  the  court  to  charge  facts,  but  to  instruct  the  jury 
in  the  law.  The  court,  in  refusing  to  charge,  said  :  "  I  have  already 
told  them  that,  that  one  witness  said  so,  and  others  saw  him  else- 
where. I  will  not  assume  to  say  where  he  was,  because  that  must 
be  for  the  jury."  This  was  obviously  proper,  and  the  exception  to 
the  charge  presents  no  question  entitling  the  plaintiff  to  a  reversal  of 
the  judgment. 

The  judgment  and  order  appealed  from  should  be  affirmed,  witli 
oosts. 

HiBsoHBEBo,  J.,  concurred ;  Jknks,  J.,  concurred  in  result ;  Good- 
BicH,  P.  J.,  and  HooKEB,  J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 


Thomas  P.  Prticihabd,  Appellant,  v.  The  Bbooklyn  Heights 
Raileoad  Company,  Respondent. 

Negligence  —  a  horse  and  wagon,  turning  from  one  track  to  another  to  escape  a 
ear  from  behind,  struck  by  a  car  approaching  on  the  latter  track  —  tohen  the  case 
should  go  to  the  jury. 

In  an  action  brought  to  recover  damages  resulting  from  a  collision  between  the 
plaintiff's  horse  and  wagon  and  one  of  the  defendant's  street  cars,  it  appeared 
that  the  defendant  maintained  a  double-track  street  railway  on  Washington 
avenue  in  the  borough  of  Brooklyn.  The  plaintiff  testified  that,  while  he  was 
driving  south  along  the  avenue  on  the  defendant's  right-hand  track,  the  motor- 
man  of  a  car  approaching  him  from  the  rear  on  the  right-hand  track  notified  him 
to  get  out  of  the  way  by  sounding  the  bell;  that  being  prevented  from  passing  to 
the  right  of  the  track  by  a  wagon  standing  in  the  street,  he  turned  his  horse 
toward  the  defendant's  left-hand  track;  that  as  he  did  so  he  discovered  one  of  the 
defendant's  cars  approaching  him  on  the  left-hand  track  at  a  fair  rate  of  speed; 
that  he  tried  to  turn  his  horse  back  out  of  the  way  of  the  approaching  car,  but 
that  the  horse  was  struck  by  the  car;  that  he  saw  the  car  in  question  when  it 
was  half  a  block  away  and  that  the  collision  occurred  at  about  the  center  of  a 
street  intersection. 
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Beld,  that  it  was  error  for  the  court  to  dismiss  the  plaintiff's  complaint; 
That  it  could  not  be  said,  as  matter  of  law,  that  the  defendant  was  free  front 
negligence  or  that  the  plaintiff  was  guilty  of  contributory  negligence. 

Appeal  by  the  plaintiff,  Thomas  P.  Pritchard,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  24:th  day  of  February, 
1903,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Kings  County  Trial  Term. 

Grant  C.  Fox^  for  the  appellant. 
/.  B.  Odandy  for  the  respondent. 

Woodward,  J. : 

This  is  the  ordinary  action  for  damages  resulting  from  a  collision 
between  the  plaintiff's  horse  and  wagon  and  a  car  of  the  defendant. 
The  learned  court  granted  a  motion  for  a  nonsuit,  and  upon  this 
appeal  the  plaintiff  is  entitled  to  the  most  favorable  inferences 
deducible  from  the  evidence,  and  all  disputed  facts  are  to  be  treated 
as  established  in  his  favor.  {Place  v.  N.  T,  C.  <6  IT.  R.  li.  B.  Co.^ 
167  N.  Y.  345, 347,  and  authorities  there  cited.)  The  plaintiff  testi- 
fied  that  he  was  driving  south  along  the  car  tracks  in  Washington 
avenue ;  that  he  was  on  the  right-hand  track,  and  that  a  car  waa 
coming  up  behind  him,  pounding  the  bell  for  him  to  get  out  of  the 
way ;  that  just  at  that  point  there  was  a  wagon  standing  on  the  right- 
hand  side  of  the  track,  so  that  he  could  not  get  off  in  that  direction  ; 
that  he  then  turned  his  horse  in  the  direction  of  the  def endanf  s  left- 
hand  track,  and  that  as  he  did  so  he  discovered  one  of  the  defend- 
ant's cars  coming  in  the  opposite  direction  at  a  fair  rate  of  speed, 
which  struck  him  ;  that  he  tried  to  turn  his  horse  back  out  of  the 
way  of  the  approaching  car,  but  that  he  was  unable  to  do  so ;  that 
he  saw  the  car  which  hit  his  horse  when  it  was  half  a  block  away, 
and  that  the  accident  occurred  at  about  the  center  of  the  point 
where  Washington  avenue.  Grand  avenue  and  Park  place  intersect 
in  the  borough  of  Brooklyn.  This  version  of  the  accident  seems  to 
be  supported  by  the  plaintiff's  witnesses  generally,  and  the  learned 
court  below  nonsuited  the  plaintiff. 

We  are  clearly  of  the  opinion  that  this  case  should  have  been  sub- 
mitted to  the  jury.     The  inferences  to  be  drawn  from  the  facts  were 
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not  so  clearly  against  the  theory  of  the  defendant's  negligence,  or 
the  lack  of  contributory  negligence  on  the  part  of  the  plaintiff,  that 
it  could  be  said  as  a  matter  of  law  tliat  there  was  no  negligence  on 
the  part  of  the  defendant,  or  that  the  plaintiff  was  gnilty  of  con- 
tributory negligence.  If  the  plaintiff  could  see  the  defendant's  car 
half  a  block  away,  no  reason  is  suggested  why  the  defendant's  motor- 
man  might  not  have  seen  the  plaintiff's  horse  and  wagon  an  equal 
distance,  as  well  as  have  discovered  his  predicament.  It  was  clearly 
the  duty  of  the  plaintiff,  on  the  approach  of  the  car  from  the  rear, 
to  get  out  of  the  way  if  he  could  ;  he  was  being  urged  by  the  clang- 
ing of  the  bell  to  make  room  for  the  car,  and  the  obstructed  high- 
way at  the  right-hand  side  made  it  impossible  for  him  to  turn  in 
that  direction.  If,  under  the  circumstances,  he  turned  in  the  oppo- 
site direction  with  the  car  of  the  defendant  half  a  block  away,  and 
approaching  a  point  where  three  streets  intersect,  it  can  hardly  be  said, 
as  a  matter  of  law,  that  he  failed  to  use  the  degree  of  care  which  a 
reasonably  prudent  man,  under  the  same  circumstances,  would  or 
should  have  used.  The  plaintiff,  upon  liis  theory  of  the  case,  was 
in  a  pocket ;  he  was  being  urged  from  the  rear,  and  the  fact  that  lie 
may  not  have  nsed  the  highest  degree  of  prudence  under  such  cir- 
cumstances is  not  strange.  He  appears  to  have  used  his  best  endeav- 
ors to  get  out  of  the  way  of  the  car  in  the  rear,  and  in  doing  so  got 
into  the  path  of  the  approaching  car,  the  motorman  of  which,  so 
far  as  appears,  was  in  a  position,  if  he  used  his  eyes,  to  see  and 
appreciate  the  plaintiff's  position.  If  this  was  true,  the  duty  devolved 
upon  the  defendant  to  stop  its  car  and  give  the  plaintiff  an  oppor- 
tunity to  get  out  of  his  position.  While  it  may  be  that  the  defend- 
ant had  a  paramount  right  to  the  tracks,  as  related  to  the  plaintiff,  a 
paramount  right  is  not  a  license  to  run  cars  in  disregard  of  the  rights 
of  those  who  are  lawfully  using  the  highways,  and  who  are  making 
an  effort  to  discharge  their  duty  by  getting  out  of  the  way  of 
approaching  cars.  It  is  probably  true  that  the  plaintiff  had  a  right, 
under  the  circumstances  described,  to  keep  on  the  tracks  of  the 
defendant  in  front  of  the  car  until  he  had  reached  a  point  where  he 
could  turn  out  in  safety,  but  the  mere  fact  that  he  did  not  do  so,  but 
undertook,  under  the  urgent  demand  of  the  defendant's  motorman 
in  the  rear,  to  clear  the  track,  is  not,  as  a  matter  of  law,  negligence 
on  his  part.    There  were  different  inferences  which  might  be  legiti- 
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mat«ly  drawn  from  the  conceded  facts,  and  these  were  for  the  jury 
rather  than  the  court  to  decide. 

The  judgment  appealed  from  should  be  reversed,  with  costs,  and 
a  new  trial  granted. 

Babtlett,  Hibsohbebo,  Jenks  and  Hookbb,  JJ.,  concurred. 
Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 


James  MoMobbis,  Respondent,  v,  Habbi  M.  Howell,  Appellant. 

Jfalictaui  proHcution  andfaUe  impriionfnent  —  what  tntut  be  proved  to  ettahUih  an 
action  therefor — probabie  cause — malice. 

In  an  action  brought  to  recover  damages  for  two  malicious  prosecutions  and  one 
false  imprisonment,  it  appeared  that  one  Welstead  and  one  Jennings  each 
claimed  title  to  a  certain  building,  Jennings'  claim  being  based  upon  a  tax  deed; 
that  Welstead  directed  the  plaintiff  to  make  certain  repairs  to  the  interior  of 
the  building;  that,  in  order  to  gain  admittance  for  that  purpose,  the  plaintiff 
broke  a  padlock  which  had  been  placed  upon  an  unoccupied  portion  of  the 
building. 

Thereupon  the  defendant  laid  an  information  before  a  justice  of  the  peace  charg- 
ing the  plaintiff  with  the  crime  of  malicious  mischief,  in  that  he  had  violated 
subdivision  8  of  section  640  of  the  Penal  Code,  which  provides:  "A  person 
who  willfully  ♦  •  ♦  severs  from  the  freehold  of  another  •  •  ♦  anything 
attached  thereto  *  *  *  shall  be  deemed  guilty  of  a  misdemeanor. "  The 
plaintiff  was  arrested  upon  a  warrant  and  was  subsequently  discharged  by  the 
Justice. 

He  returned  to  the  building  and  for  several  days  continued  to  make  the  repairs 
directed  by  his  employer.  Upon  attempting  to  enter  the  building  one  day,  he 
was  met  at  the  door  by  the  defendant  and  two  officers,  who  refused  to  allow 
him  to  go  inside.  After  some  words,  the  plaintiff  pushed  against,  and  by, 
the  defendant  and  entered  the  building.  He  was  immediately  seized  and 
handcuffed  by  the  combined  efforts  of  the  defendant  and  the  officers,  the  latter 
acting  under  the  instructions  of  the  defendant. 

The  plaintiff  was  then  taken  before  a  Justice  of  the  peace,  where  he  was  charged 
upon  the  information  of  the  defendant  with  violating  section  465  of  the  Penal 
Code  which  prohibits  a  person  from  using  force  or  violence  in  entering  upon 
any  lands  of  another.  The  plaintiff  was  admitted  to  bail  and  was  subsequently 
tried  and  discharged. 

The  defendant  was  an  attorney -at-law  who  had  been  engaged  in  active  practice 
for  fifteen  years,  and  at  the  time  both  arrests  were  made  be  was  aware  that  the 
plaintiff  was  in  Welstead's  employ  and  was  upon  the  premises  by  Welstead's 
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direction  and  that  Jennings  had  instituted  summary  proceeedings  to  recover 
possession  of  the  property. 

Meld,  that  to  sustain  the  action  so  far  as  it  related  to  the  malicious  prosecutions, 
it  was  necessary  for  the  plaintiff  to  establish  that  the  prosecutions  had  been 
instituted  by  the  defendant,  that  they  had  been  terminated  in  the  plaintiff's 
favor,  that  there  was  no  probable  cause  for  the  prosecutions  and  that  the 
defendant  acted  with  malice; 

That  a  finding  that  both  the  malicious  prosecutions  were  instituted  without 
probable  cause  and  with  malice  was  Justified  by  the  evidence; 

That  as,  at  the  time  that  the  second  arrest  was  made,  the  plaintiff  had  not  com- 
mitted or  attempted  to  commit  a  crime  in  the  presence  of  the  defendant  or  the 
officers,  such  arrest  was  unlawful  and  that  the  defendant,  by  directing  the 
officers  to  make  the  arrest,  rendered  himself  liable  in  an  action  for  false 
imprisonment. 

Appeal  by  the  defendant,  Harri  M.  Howell,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiflE,  entered  in  the  office 
of  the  clerk  of  the  county  of  Suffolk  on  the  25th  day  of  October, 
1902,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
«aid  clerk's  office  on  the  17th  day  of  November,  1902,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Ha/rri  M.  Howdl  [George  H.  Furmcm  with  him  on  the  brief], 
for  the  appellant. 

/.  J.  BeaudHda^  for  the  rfespondent. 

Woodward,  J. : 

The  defendant  appeals  from  a  judgment,  entered  on  the  verdict 
of  a  jury,  awarding  the  plaintiff  damages  in  the  sum  of  $500  and 
costs,  for  two  alleged  malicious  prosecutions  and  one  false  imprison- 
ment by  the  defendant;  and  also  from  an  order  denying  the 
defendant's  motion  for  a  new  trial. 

In  the  month  of  March,  1901,  John  J.  Welstead  and  James  E. 
Jennings  were  both  claiming  title  to  a  certain  building  at  South- 
ampton ;  the  former  under  a  deed  delivered  to  him  in  March,  1899, 
by  one  Bead,  and  the  latter  under  a  tax  deed  from  the  county 
treasurer,  dated  November  14,  1900.  The  defendant  was  agent  for 
Jennings,  and  the  plaintiff  a  workman  employed  by  Welstead. 
Welstead  directed  the  plaintiff  to  make  certain  repairs  in  the  interior 
of  the  building,  and  in  order  to  gain  admittance  for  that  purpose 
the  plaintiff  broke  a  padlock  which  had  been  placed  by  the  defend- 
App  Div.— Vol.  LXXXIX.        18 
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ant  upon  an  unoccupied  part  of  the  building.  Thereupon  the 
defendant  laid  before  a  justice  of  the  peace  an  information  charging 
the  plaintiff  with  the  crime  of  malicious  mischief.  The  plaintiff  was 
arrested  upon  a  warrant,  and  subsequently  discharged  by  the  justice. 

He  returned  to  the  building,  resumed  liis  work  and  continued 
for  several  days  making  the  repairs  directed  by  his  employer 
Welstead.  Upon  attempting  to  enter  the  building  one  day,  he  was 
met  at  the  door  by  the  defendant  and  two  officers,  a  deputy  sheriff 
an^  a  police  constable,  who  refused  to  allow  him  to  go  inside.  The 
defendant  stood  in  the  doorway.  After  some  words,  the  plaintiff 
pushed  against  and  by  the  defendant  and  entered  the  building, 
where  he  was  immediately  seized  and  handcuffed,  or  secured  with 
"  nippers,"  by  the  combined  efforts  of  the  defendant  and  the  officers, 
the  officers  acting  under  the  instructions  of  the  defendant.  The 
plaintiff  was  forthwith  taken  before  a  justice  of  the  peace,  where  he 
was  charged,  upon  the  infonnation  of  the  defendant,  with  violating 
section  465  of  the  Penal  Code.  He  was  admitted  to  bail  and  subse- 
quently tried  and  discharged.  The  justice  has  no  record  that  a 
warrant  was  issued  at  any  time  during  this  proceeding. 

The  first  malicious  prosecution  alleged  in  the  complaint  in  this 
action  was  instituted  by  the  defendant  upon  an  information  charg- 
ing the  plaintiff  with  having  violated  subdivision  3  of  section  640 
of  the   Penal  Code,  which  provides:    "A  person  who  willfully 

*  *  *  severs  from  the  freehold  of  another  *  ♦  *  anything 
attached  thereto  *  *  *  shall  be  deemed  guilty  of  a  misde- 
meanor." To  sustain  this  action  it  was  necessary  for  the  plaintiff  to 
show  that  the  prosecution  for  malicious  mischief  was  instigated  by  the 
defendant ;  that  it  had  been  terminated  in  the  plaintiff's  favor ;  that 
there  was  no  probable  cause  for  the  prosecution,  and  that  defendant 
acted  from  malice.  {Vanderhilt  v.  Mathisy  5  Dner,  304;  Big. 
Torts  [7th  ed.]  90.) 

Probable  cause  has  been  variously  defined ;  as  ^^  reasonable  cause, 
such  as  would  operate  on  the  mind  of  a  discreet  man  ;  *  *  *  prob- 
able cause,  such  as  would  operate  on  the  mind  of  a  reasonable  man. 

*  *  *  There  must  be  such  a  state  of  facts  as  would  lead  a  man 
of  ordinary  caution  and  prudence  to  believe  and  entertain  an  honest 
and  strong  suspicion  that  the  person  is  guilty."  (Cooley  Torts  [2d 
ed.],  209.)    ^'  Probable  cause  for  preferring  a  charge  of  crime  ia 
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shown  by  facts,  actual  or  believed  by  him  (the  plaintifE)  to  be  actual, 
which  would  create  a  reasonable  suspicion  in  the  mind  of  a  reasonable 
man."  (Big.  Torts  [7th  ed.]  98.)  The  jury  had  first  to  determine, 
then,  whether  there  was  probable  cause  for  the  prosecutions  instituted 
by  the  defendant  against  the  plaintiff,  within  the  meaning  of  that 
term  as  here  defined.  In  view  of  the  fact  that  the  record  shows  that 
the  defendant  was  an  attorney  at  law  who  had  been  in  active  prac- 
tice for  fifteen  years ;  that  he  was  at  the  time  of  both  arrests  fully 
aware  that  the  plaintiff  was  in  the  employ  of  a  person  claiming  the 
legal  title  to  the  property,  and  was  on  the  premises  by  that  person's 
direction ;  and  tliat  summary  proceedings  had  been  begun  by  Jen- 
nings to  recover  possession  of  the  property,  we  have  no  hesitation  in 
saying  that  the  verdict  of  the  jury  was  fully  sustained  by  the  evi- 
dence in  respect  both  to  the  two  alleged  malicious  prosecutions  and 
the  false  imprisonment. 

"  The  question  of  what  constitutes  probable  cause,"  said  Chief 
Judge  Chukoh  in  Fagnan  v.  Knox  (66  N.  Y.  525,  528),  "  does  not 
depend  upon  whether  the  offense  has  been  committed  in  fact,  nor 
whether  the  accused  is  guilty  or  innocent,  but  upon  the  prosecutor's 
belief,  based  upon  reasonable  grounds.  (4  Cush.  288.)  *  The  prose- 
cutor may  act  upon  appearances,  and  if  the  apparent  facts  are  such 
that  a  discreet  and  prudent  person  would  be  led  to  the  belief  that 
the  accused  had  committed  a  crime,  he  will  not  be  liable  in  this 
action,  although  it  may  turn  out  that  the  accused  was  innocent. 
(53  N.  Y.  17.)  t  If  there  is  an  honest  belief  of  guilt,  and  there  exist 
reasonable  grounds  for  such  belief,  the  party  will  be  justified.  But 
however  suspicious  the  appearances  may  be  from  existing  circum- 
stances, if  the  prosecutor  has  knowledge  of  facts  which  will  explain 
the  suspicious  appearances  and  exonerate  the  accused  from  a  crim- 
inal charge,  he  cannot  justify  a  prosecution  by  putting  forth  the 
prima  fade  circumstances,  and  excluding  those  within  his  knowl- 
edge which  tend  to  prove  innocence." 

In  Wa8S  v.  Stephem  (128  N.  Y.  123)  the  essential  facts  were 
singularly  like  those  in  the  case  at  bar.  In  that  case  the  defend- 
ant, who  owned  or  had  control  of  certain  water  works,  entered 
into  a  contract  with  the  park  commissioners  of  the  city  of  Brook- 
lyn to  supply  water  to  Prospect  Park,  and  the  defendant's  pipes 

*See  Bacon  v.  Tbwna,  4  Cush.  288.—  [Rep.  f  G<^r^  ^-  Ayer9, 
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were  connected  with  the  mains  belonging  to  the  city,  which  were 
under  the  control  of  the  commissionerB.  On  account  of  an  alleged 
failure  of  the  defendant  to  perform  certain  conditions  of  the  con- 
tract, the  commissioners  ordered  the  plaintiff,  who  was  inspector  of 
parks  in  Brooklyn,  to  disconnect  the  defendant's  pipes.  This  the 
plaintiff  did  in  a  proper  manner,  causing  no  unnecessary  injury  to 
the  defendant's  property.  The  defendant,  knowing  that  the  plain- 
tiff was  acting  under  the  orders  of  the  park  commissioners,  who 
were  his  superior  officers,  presented  to  a  magistrate  a  verified  com- 
plaint, which  did  not  disclose  the  plaintiff's  official  relation  to  the 
commissioners  or  the  circumstances  under  which  he  acted,  but 
alleged  that  he  "  did  commit  a  misdemeanor,  to  wit :  by  maliciously 
and  wilfully  cutting  the  water-main "  of  defendant,  against  the 
statute  (Penal  Code,  §  639,  subd.  8),  which  provides  that  "  a  person 
who  willfully  or  maliciously  displaces,  removes,  injures  or  destroys 
*  *  *  a  pipe  or  main  for  conducting  gas  or  water  *  *  * 
is  punishable  by  imprisonment  for  not  more  than  two  years."  The 
plaintiff  was  arrested  under  a  warrant,  and  the  proceedings  were 
subsequently  terminated  by  his  discharge.  In  affirming  a  judg- 
ment of  the  General  Term,  which  affirmed  a  judgment  in  favor  of 
the  plaintiff,  entered  upon  a  verdict  in  an  action  brought  to  recover 
damages  for  malicious  prosecution,  the  Court  of  Appeals  said,  in 
an  opinion  by  Judge  Andrews  :  "  When  the  defendant  applied  to 
the  magistrate  for  a  warrant,  he  was  chargeable  with  knowledge 
that  in  obeying  the  directions  of  the  park  commissioners  the  plain- 
tiff had  not  '  maliciously  and  wilfully '  disconnected  the  pipes  as 
charged  in  his  complaint.  He  did  not  disclose  to  the  magistrate 
the  relation  in  which  the  plaintiff  stood  to  the  commissioners,  or  the 
circumstances  under  which  he  acted.  *  *  *  While  it  is  true 
that  what  constitutes  probable  cause,  where  an  arrest  has  been 
made,  does  not  depend  upon  the  question  whether  an  offense  has 
been  actually  committed,  or  upon  the  innocence  of  the  accused,  but 
upon  the  prosecutor's  belief  of  his  guilt,  based  upon  reasonable 
grounds,  *  *  *  nevertheless,  applying  this  test  in  this  case,  the 
jury  were  justified  in  their  conclusion  that  the  defendant  had  no  rea- 
sonable ground  for  believing  that  the  charge  made  by  him  was  true. 
The  plaintiff  intentionally  disconnected  the  pipes,  and  it  may  be  con- 
ceded in  so  doing  violated  a  right  of  the  defendant.     But  the  word 
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*  wilfully '  in  the  statute  means  something  more  than  a  voluntary 
act,  and  more  also  than  an  intentional  act  which  in  fact  is  wrongful. 
It  includes  the  idea  of  an  act  intentionally  done  with  a  wrongful 
purpose,  or  with  a  design  to  injure  another,  or  one  committed  out 
of  mere  wantonness  or  lawlessness." 

So  in  the  case  here  under  review,  the  magistrate  who  issued  the 
warrant  in  the  first  prosecution,  and  before  whom  the  plaintiff  was 
taken  in  the  second  instance,  was  not  informed  of  the  fact  that  the 
plaintifi  was  not  acting  independently,  but  under  the  direction  of 
one  claiming  title  to  the  property.  He,  therefore,  had  nothing  to 
lead  him  to  any  conclusion  but  that  the  plaintiff  had  acted  with  a 
wrongful  purpose.  If  the  word  "  willfully,^  as  used  in  section  639 
of  the  Penal  Code  has  the  meaning  assigned  to  it  by  the  Court  of 
Appeals,  there  is  no  reason  why  it  should  have  a  different  meaning 
in  section  640,  where  the  construction  is  precisely  the  same.  The 
W(M8  case  is  a  conclusive  authority  on  the  point. 

The  jury's  conclusion  that  the  second  malicious  prosecution  was 
without  probable  cause  was  fully  sustained  by  the  evidence,  and  we 
believe  the  existence  of  malice  was,  in  both  instances,  a  fair  deduc- 
tion.  (Big.  Torts  [7th  ed.],  16-20,  106,  107.)  In  addition  to  what 
has  been  said  in  regard  to  the  first  prosecution,  which  applies  also  to 
the  second,  it  seems  clear  that  the  plaintiff,  on  the  occasion  when  he 
was  taken  into  custody  by  the  officers,  had  done  nothing  to  render 
himself  liable  to  apprehension  as  a  criminal  —  as  "  a  person  guilty  of 
using  or  of  procuring,  encouraging  or  assisting  another  to  use,  any 
force  or  violence  in  entering  upon  or  detaining  any  lands  or  other 
possessions  of  another,  except  in  the  cases  and  the  manner  allowed 
by  law."  (Penal  Code,  §  465.)  The  plaintiff  was  merely  going 
into  the  building  to  work,  as  he  had  been  doing  daily  since  his  first 
arrest  and  discharge,  and  with  the  knowledge  of  the  defendant.  'No 
force  would  have  been  necessary  if  the  defendant  had  not  taken  a 
position  squarely  in  the  doorway.  Only  the  slightest  force  appears 
to  have  ~  been  used  by  the  plaintiff  at  any  time,  until  there  was  an 
unlawful  attempt  to  accomplish  an  actual  restraint  of  his  person  by 
the  defendant  and  the  officers,  when  he  probably  was  acting  in  self- 
defense.  Neither  the  officers  nor  the  defendant  had  the  right  to 
arrest  the  plaintiff.  He  was  not  committing,  or  attempting  to  com- 
mit, a  crime  in  their  presence,  and  it  is  not  claimed  that  he  had  at 
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any  time  committed  a  felony.  (Code  Crim.  Proe.  §§  177,  183.) 
The  defendant  rendered  himself  liable  by  directing  the  officers  to 
make  the  arrest  when  no  crime  had  been  committed.  {Famam  v.  I^ee- 
ley,  56  N.  T.  451.)  The  testimony  relating  to  the  second  arrest  may 
well  be  characterized  in  the  language  of  the  court  in  People  v.  S^nith 
(24  Barb.  16),  where  it  was  said,  in  reviewing  the  evidence  in  an  action 
for  forcible  entry  :  "  It  is  obvious  that  this  proof  falls  altogether  short 
of  that  which  the  well-settled  rules  of  law  require.  The  case  shown 
is  that  of  a  mere  ordinary  entry,  made  under  claim  of  title.  If  the 
defendant  has  no  title,  it  is  a  common  trespass.  There  was  no  great 
or  unusual  force ;  there  was  no  terror,  and  if  there  was  either,  it 
could  not  relate  to  the  person  of  the  prior  occupant.  There  were 
no  unusual  weapons ;  no  acts  of  violence ;  no  menaces,  threats,  signs 
or  gestures  which  could  give  any  ground  to  apprehend  injury  or 
danger  from  standing  in  defense  of  the  possession.  The  case  is  not 
brought  within  the  words  of  the  statute,  or  the  mischief  it  was 
designed  to  prevent." 

The  defendant  concedes  that  ^'  Mr.  Jennings  was  entirely  satisfied 
with  the  improvements"  the  plaintiff  was  making,  and  that  he 
*'  did  not  consider  his  work  or  his  occupation  and  possession  there 
as  adverse  at  that  time,"  and  "  did  not  consider  it  as  injuring  Mr. 
Jennings'  title."  It  seems,  then,  that  the  strenuous  activities  of  the 
defendant  were  directed  to  the  securing  of  a  bare  possession  of  the 
premises.  It  would  be  a  strange  doctrine  to  announce  that  rival 
claimants  to  the  possession  of  real  property  can  each  at  will  exercise  the 
well-guarded  right  to  arrest  without  warrant,  in  an  effort  to  main  tain 
a  momentary  occupancy  gained  during  the  other's  temporary  absence. 
Possession  of  a  less  scrambling  and  disorderly  character  may  readily 
be  secured  by  a  person  holding  a  conveyance  of  lands  sold  for 
unpaid  taxes  in  the  manner  prescribed  by  section  154  of  the  Tax 
Law  (Laws  of  1896,  chap.  908).  In  the  absence  of  a  substantial 
basis  for  arrest  and  criminal  prosecution,  this  procedure  recom- 
mends itself  to  the  consideration  of  persons  desiring  the  possession 
of  real  property  under  claim  of  title  by  virtue  of  tax  sales. 

The  judgment  should  be  affirmed,  with  costs. 

GrooDRiOH,  P.  J.,  Jbnks  and  Hooker,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 
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Hjlrbt  W.  BsLLy  Appellant,  v.  John  Pfadekhauer  and  Gbobgb 
DiBMBB,  BespondentB. 

Agreement  to  pay  a  judgment  and  to  reeeite  an  aseignment  tJiereqf —  want  of  coneid- 
eration  — part  payment  under  an  agreement  not  euetained  by  a  comidercUion, 

The  fact  that  parties,  agreeing  to  pay  a  Judgment  against  a  third  party,  not 
a  lien  on  their  land,  are  to  receive  an  assignment  of  the  Judgment  upon 
making  such  payment,  does  not  constitute  a  consideration  which  will  support 
the  agreement  to  pay  the  Judgment. 

The  payment  of  moneys  under  a  contract,  which  is  without  consideration  as  to 
the  parties  making  the  payment,  will  not  preclude  such  parties  from  asserting 
the  want  of  consideration  as  a  defense  to  an  action  brought  against  them  to 
recover  the  balance  of  the  sum  mentioned  in  the  contract  to  be  paid  by  them. 

Appeal  by  the  plaintiff,  Harry  W.  Bell,  from  a  judgment  of  the 
County  Court  of  Kings  county  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  9th  day  of 
January,  1902,  upon  the  dismissal  of  the  complaint  by  direction  of 
the  court  after  a  trial  before  the  court  and  jury. 

Theodore  B.  Oates,  for  the  appellant. 

Thcmae  G.  WhiUoch^  for  the  respondents. 

Woodward,  J. : 

The  plaintiff  was  nonsuited  in  this  action,  and  is  entitled  to  a 
liberal  construction  of  the  evidence  in  his  favor,  but  a  reading  of 
the  case  as  it  was  presented  to  the  learned  court  below  convinces  us 
that  no  error  was  committed  in  the  disposition  which  has  been  made. 
Upon  the  case  coming  before  this  court  on  demurrer  we  held  that 
the  complaint  set  forth  a  cause  of  action,  and  we  think  there  is 
TiO  room  for  questioning  the  correctness  of  that  decision;  the 
trouble  is  that  the  facts  proved  negative  the  allegations  of  the 
complaint  in  several  very  important  particulars.  The  amended 
complaint  then  under  review  alleged  a  copartnership  existing 
between  the  defendants,  residents  of  Eangs  county,  and  that  on 
^'  September  1st,  1897,  plaintiff  duly  recovered  a  judgment  against 
one  Elka  Wiedhopf  for  the  sum  of  $175.93  and  same  was  duly 
entered  and  filed  in  the  office  of  the  Clerk  of  Kings  County,  and 
said  judgment  became  a  lien  on  certain  real  estate  situate  on  Cooper 
Street,  Brooklyn  Borough,  title  to  which  was  taken  by  defendants 
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and  one  Lina  Mnller,  to  whom  it  was  conveyed  under  the  firm  name 
of  Pfadenhauer,  Mailer  &  Co.,  who  thereupon  assumed  the  debts 
owed  by  said  Elka  Wiedhopf  as  by  reference  to  the  record  of  said 
conveyance  when  produced  will  more  fully  and  at  large  appear." 

The  evidence  shows  that  the  judgment  of  the  plaintiff  never 
became  a  lien  upon  the  premises  on  Cooper  street ;  that  the  transfer 
to  the  defendants  and  Mrs.  MuUer  was  made  and  recorded  before 
the  entry  of  the  plaintiff's  judgment,  and  as  there  is  no  suggestion 
of  any  fraud  in  the  transaction,  it  is  certain  that  there  was  no  lien 
upon  the  premises  in  favor  of  the  plaintiff.  The  complaint  then 
alleged  a  compromise  by  which  the  amount  of  this  judgment  was 
fixed  at  one  hundred  and  fifty  dollars,  seventy-five  dollars  of 
which  was  paid  by  these  defendants,  who  entered  into  an  agree- 
ment to  pay  the  note  of  Mrs.  MuHer  for  a  like  amount  if 
the  same  was  not  paid  within  thirty  days  from  its  date.  This 
payment,  it  was  alleged,  was  to  be  in  "  consideration  of  value  to 
them  and  assignment  of  said  original  judgment  to  them  by 
plaintiff;"  and  we  held  that  such  assignment  was  not  a  condi- 
tion precedent.  But  the  evidence  shows  that  the  agreement 
was  not  based  upon  any  consideration  of  value  to  the  defend- 
ants acknowledged  in  such  instrument,  nor  growing  out  of 
the  transaction,  for  the  plaintiff's  judgment  not  having  been  a 
lien  upon  the  property  transferred  to  the  defendants  and  Mrs.  Mul- 
ler,  there  was  no  obligation  on  the  part  of  the  latter,  and  there  could 
be  no  consideration  for  the  agreement  to  pay  the  note,  because  noth- 
ing which  the  plaintiff  might  have  done  could  have  disturbed  the 
legal  rights  of  the  defendants  and  Mrs.  Muller  in  the  property.  The 
plaintiff  does  not  suggest  that  there  was  anything  contrary  to  law  or 
equity  in  the  transfer;  his  theory  is  that  it  was  entirely  proper,  but 
that  in  some  manner  he  has  an  equitable  lien  upon  the  premises 
which  were  thus  lawfully  transferred,  and  that  this  equitable  lien 
constitutes  a  consideration  for  this  promiBe  of  the  defendants  to  see 
that  the  note  of  Mrs.  Muller  was  paid.  Mrs.  Mailer  owed  him 
nothing ;  the  defendants  owed  him  nothing,  and  it  does  not  even 
clearly  appear  that  the  materials,  which  famished  the  foundation  of 
the  plaintiff's  original  claim,  were  provided  for  the  houses  upon  the 
Cooper  street  property,  so  that  the  evidence  fails  to  support  the  cause 
of  action  set  forth  in  the  complaint.     The  fact  that  the  defendants 
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paid  seventy-five  dollars  upon  a  mistaken  theory  does  not  jnstify 
holding  them  to  tlie  payment  of  yet  more  money  upon  an  agree- 
ment which  is  without  consideration  of  any  kind.  The  assignment 
of  the  original  judgment,  which  is  to  follow  the  payment  of  the 
money,  is  not  a  consideration  for  entering  into  the  agreement,  and  the 
judgment  not  being  a  lien  upon  the  premises  transferred,  there  is  no 
legal  obligation  on  the  part  of  the  defendants  to  pay  the  claim.  (See 
Bradt  v.  Erank,  164  N.  Y.  515,  521.) 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Goodrich,    P.    J.,    Babtlbtt,   Hibsohberg    and    Jbnks,    JJ., 
concurred. 

Judgment  of  the  County  Court  of  Kings  county  affirmed,  with 
costs. 


The  CmzENs'  State  Bank,    Respondent,  v.   Sabah  B.  Cowlss, 

Appellant. 

A  cheek  giten  in  New  York  and  purehased  by  a  hank  in  Kaneae  eecen  days  after  its 
date  —  the  purchaeer  is  not  put  on  inquiry — a  breach  of  toarraniy  on  the  sale  of 
ehattelefor  which  a  check  is  given — it  doee  nat  constitute  a  dtfenae  to  the  cheek — 
tha  bringing  of  a  euit  by  a  foreign  bank  is  not  doing  bueineee  in  the  State  of  New 
York. 

In  the  absence  of  any  evidence  of  bad  faith  it  cannot  be  said  that  a  check  dated 
in  a  suburb  of  New  York  city  JuDe  1,  1900»  and  sent  in  the  course  of  business 
to  the  State  of  Kansas,  where  it  arrived  on  June  8,  1900,  and  was  purchased 
by  a  Kansas  bank  in  good  faith  and  for  value,  was  overdue  to  9uch  an  extent 
as  to  put  the  bank  upon  inquiry  or  raise  any  presumption  that  it  knew  of  any 
defense  existing  between  the  original  parties. 

The  fact  that  the  bank  purchased  the  check,  instead  of  receiving  it  on  deposit  for 
collection,  is  not  evidence  of  a  deviation  from  the  usual  lawful  course  of  busi- 
ness such  as  will  justify  a  conclusion  of  bad  faith  on  the  part  of  the  bank. 

Where  a  vendee  of  chattels  gives  his  check  in  payment  therefor,  the  breach  of  a 
warranty  accompanying  the  sale  of  the  chattels  does  not  constitute  a  defense, 
available  to  the  vendee  in  an  action  brought  upon  the  check  by  a  person  wh* 
innocently  purchased  it  for  value. 

A  foreign  banking  corporation  may  maintain  an  action  in  the  courts  of  the  State 
of  New  York  to  recover  upon  a  negotiable  instrument  without  filing  the  instru- 
ment in  writing  required  by  the  Banking  Law  (Laws  of  1892,  chap.  689)  as  a 
condition  of  doing  business  within  the  State  of  New  York,  as  the  mere  bring- 
ing of  such  an  action  does  not  constitute  doing  business  within  the  State  of 
New  York. 
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Appeal  by  the  defendant,  Sarah  B.  Cowles,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Westchester  on  the  11th  day  of  Decem- 
ber, 1902,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the 
court,  and  also  from  an  order  entered  in  said  clerk's  office  on  the  6th 
day  of  January,  1903,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Justus  A.  B.  Copies  {Cha/rles  P.  Cowles  with  him  on  the  brief], 
for  the  appellant. 

Louis  S.  Phillips  [Jerome  A.  Peek  with  him  on  the  brief],  for 
the  respondent 

WOODWABD,  J. : 

The  plaintiff  in  this  action  is  a  foreign  corporation,  located  and 
doing  business  as  a  banking  corporation  in  Little  Biver,  Kansas. 
The  complaint  alleges  this  fact,  and  that  on  or  about  the  1st  day  of 
June,  1900,  at  Port  Chester,  N.  T.,  the  defendant  made  her  check, 
in  writing,  dated  on  that  day,  and  directed  the  same  to  the  First 
National  Bank  of  Port  Chester,  N.  Y.,  and  thereby  required  the 
said  First  National  Bank  to  pay  to  the  order  of  W.  W.  Miller  & 
Sons  the  sum  of  $600,  for  value  received,  and  delivered  the  same 
to  the  said  W.  W.  Miller  &  Sons.  It  then  alleged  that  W.  W. 
Miller  &  Sons  indorsed  said  check  to  the  order  of  George  M.  Hoff- 
man, who  thereupon  indorsed  the  same  and  delivered  it,  so  indorsed, 
as  aforesaid,  to  the  plaintiff  for  value.  The  complaint  further 
alleges  the  putting  of  the  check  in  process  of  collection,  its  presen- 
tation and  dishonor,  with  due  notice  of  such  dishonor;  that  the 
plaintiff  is  the  holder  and  lawful  owner,  and  that  no  part  of  the  same 
has  been  paid.  The  answer  alleges  that  the  defendant  has  -no 
knowledge  or  information  as  to  the  identity  of  the  plaintiff,  and 
alleges  on  information  and  belief  that  the  plaintiff  has  not  executed 
and  filed  with  the  Superintendent  of  Banks  the  instrument  in  writ- 
ing required  by  law,  and  that  the  plaintiff  has  no  right  or  authority 
to  bring  the  action  in  this  State,  and  then  denies  all  of  the  other 
allegations  of  the  complaint.  Further  answering  the  defendant  sets 
up  the  transaction  which  was  at  the  foundation  of  the  check,  and 
alleges  on  information  and  belief  that  the  check  was  not  presented 
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at  the  First  National  Bank  of  Port  Chester  until  the  14th  day  of 
Jane,  1900,  at  which  time  the  said  W.  W.  Miller  &  Sons,  the 
payees,  had  notice  that  payment  had  been  stopped  on  the  check, 
etc.  Upon  the  trial  the  defendant  was  permitted  to  prove  the 
transaction  without  objection,  the  plaintiff  merely  introducing  the 
check  in  evidence,  the  defendant  acknowledging  the  indorsements, 
etc.  There  was  no  dispute  as  to  the  facts,  and  on  the  motion  of  the 
plaintiff  the  learned  trial  court  directed  a  verdict  in  favor  of  the 
plaintiff.  From  the  judgment  entered  upon  tliis  verdict,  and  from 
an  order  denying  defendant's  motion  for  a  new  trial,  appeal  comes 
to  this  court. 

It  appears  from  the  record  that  the  defendant's  son  entered  into 
a  contract  with  W.  W.  Miller  &  Sons  for  a  team  oi  horses,  which 
were  to  be  delivered  on  the  Ist  day  of  June,  1900.  The  horses 
were  delivered  late  at  night  by  one  of  the  sons,  a  member  of  the 
firm,  and  defendant's  son,  after  exacting  a  written  warranty  that  the 
horses  were  in  good  and  sound  condition,  accepted  the  team  and 
delivered  defendant's  check  for  $600,  the  price  agreed  upon.  On 
the  following  morning  it  was  discovered  that  one  of  the  horses  was 
sick,  and  this  illness  developed  into  pneumonia,  from  which  the 
animal  subsequently  died.  The  check  was  delivered  late  Friday 
night,  and  Monday  morning,  at  the  opening  of  the  bank  on  which 
the  check  was  drawn,  payment  was  stopped,  and  what  W.  W.  Miller 
&  Sons  (who  appear  to  have  been  residents  of  Kansas,  temporarily 
in  New  York  for  the  purpose  of  selling  horses  from  their  stock  farm 
in  the  former  State)  did  with  the  check  on  receiving  it  does  not 
appear,  but  on  the  eighth  day  of  June  it  was  received  by  George  M. 
Hoffman,  indorsed  to  his  order,  at  Little  Biver,  Kans.,  where  he 
immediately  disposed  of  it  to  the  plaintiff,  which  put  it  in  the  reg- 
ular order  of  collection,  and  it  was  presented  at  the  First  National 
Bank  in  Port  Chester  on  the  fourteenth  day  of  June.  There  is  no 
evidence  in  the  case  that  W.  W.  Miller  &  Sons  knew  that  the  defend- 
ant had  stopped  payment  at  the  time  they  mailed  the  check  to 
Kansas,  and  the  contention  of  the  defendant  that  the  same  was 
negotiated  at  a  time  when  it  was  open  to  the  defenses  which  might 
be  urged  against  W.  W.  Miller  &  Sons  is  without  support.  There 
being  no  dispute  as  to  the  facts,  the  question  of  what  was  a  reason- 
able time  for  the  presentation  of  this  check  was  clearly  one  of  law, 
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and  it  cannot  be  said  that,  in  the  absence  of  bad  faith,  a  check  dated 
in  a  suburb  of  New  York  city  on  the  first  day  of  June,  and  trans- 
mitted in  the  course  of  business  to  Kansas,  arriving  there  on  the 
eighth  day  of  June,  was  overdue  to  such  an  extent  as  to  put  a  pur- 
chaser upon  inquiry,  or  raise  any  presumption  that  he  knew  of 
any  defense  existing  as  between  the  original  parties.  In  Massachu- 
setts, where  the  transaction  appears  to  have  been  confined  to  the 
State,  it  was  held  that  the  mere  fact  that  one  in  the  regular  course  of 
business,  in  good  faith,  and  for  value,  receives  a  check  on  a  bank 
ten  days  after  it  was  drawn  and  dated,  does  not  render  him  subject 
to  defenses  of  which  he  has  no  notice  before  or  at  the  time  his  title 
accrues  {Ames  v.  Merianiy  98  Mass.  294;  J^irst  Ifational  Bank 
V.  Ha/rris^  108  id.  514),  and  certainly  in  this  case,  where  the  check 
is  sent,  with  others,  into  the  State  of  Kansas,  where  it  arrives  seven 
days  after  its  date,  to  hold  that  there  was  an  unreasonable  delay 
would  be  contrary  to  the  authorities.  (See  Fealey  v.  BuUj  163  N. 
Y.  397,  403,  and  authorities  there  cited.) 

The  defendant  does  not  set  up  fraud  in  her  answer,  and  the  evi- 
dence does  not  justify  the  conclusion  that  there  was  any  fraud  in 
the  inception  and  issuing  of  the  check.  It  was  given  for  a  valuable 
consideration,  delivered  at  the  time  of  the  delivery  of  the  check, 
and  the  fact  that  one  of  the  horses  may  have  been  ill  at  the  time,  or 
that  he  subsequently  become  ill,  does  not  establish  fraud.  The 
defendant  received,  in  addition  to  the  horses,  the  guaranty  of  the 
vendors  that  the  horses  were  in  good  and  sound  condition,  and  if 
they  were  not,  in  fact,  in  good  and  sound  condition  then  she  has  a 
remedy  by  way  of  an  action  upon  the  warranty,  and  not  having  shown 
any  fraud  in  the  check  as  between  the  original  parties,  there  can  be 
no  obligation  on  the  part  of  the  plaintiff  to  make  any  explanation  as 
to  its  ownership  of  the  check.  But  the  defendant  introduced  evi- 
dence, taken  by  commission  in  Kansas,  the  witnesses  being  the  presi- 
dent and  cashier  of  the  plaintiff,  which  sets  forth  that  the  check 
was  purchased  by  the  plaintiff  in  the  regular  course  of  business; 
that  it  paid  therefor  the  sum  of  $600,  and  that  it  is  out  this  sum  of 
money  unless  it  can  recover  in  this  action.  The  contention  of  the 
defendant,  that  banks  do  not  usually  purchase  out-of-town  checks, 
but  merely  receive  them  upon  deposit  for  collection,  may  be  true  in 
a  sense,  yet  it  was  held  in  First  National  Bank  v.  Harris  {supra) 
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that  a  national  bank  might  purchase  checks,  and  the  court  adds : 
^'  Dealing  in  checks  is  also  a  part  of  the  usual  business  of  banking, 
and  would  be  within  the  general  powers  of  a  bank,  without  special 
mention."  So  the  fact  that  the  plaintiff  purchased  tliis  check 
instead  of  receiving  it  on  deposit  for  collection,  is  not  evidence  of  a 
deviation  from  the  usual  lawful  course  of  business,  such  as  would 
justify  a  conclusion  of  bad  faith  on  the  part  of  the  plaintiff. 

If  the  defendant  had  established  that  the  check  was  fraudulently 
procured  from  her  it  is  undoubtedly  the  law  that  the  plaintiff  would 
be  called  upon  to  establish  that  it  not  only  paid  value  for  the  same, 
but  the  circumstances  under  which  it  became  the  holder.  {Citizens* 
National  Bank  v.  Westonj  162  N.  T.  113.)  But  in  the  case  now 
before  us  there  was  no  fraud ;  the  most  that  can  be  said  is  that 
there  was  a  breach  of  the  warranty,  but  this  is  not  a  defense  to  the 
check  in  the  hands  of  an  innocent  purchaser  for  value,  as  the  evi- 
dence supplied  by  the  defendant  conclusively  establishes  the  plaiu- 
tiff  to  be,  aside  from  the  legal  presumptions  which  arise  from  the 
mere  fact  of  the  plaintiff's  possession.  (See  StricHcmd  v.  ITenn/y  175 
N.  T.  372,  374.) 

The  suggestion  that  the  plaintiff,  a  foreign  corporation,  cannot 
bring  an  action  in  our  courts  to  recover  upon  a  negotiable  instru- 
ment without  filing  the  instrument  in  writing  required  by  the 
Banking  Law  as  a  condition  of  doing  business  within  this  State,  is 
utterly  without  merit.  The  mere  bringing  of  an  action  to  recover 
a  sum  of  money  upon  a  negotiable  instrument  is  not  doing  business 
within  this  State,  and  section  1779  of  the  Code  of  Civil  Procedure 
expressly  provides  that  "  an  action  may  be  maintained  by  a  foreign 
corporation,  in  like  manner,  and  subject  to  the  same  regulations,  as 
where  the  action  is  brought  by  a  domestic  corporation,  except  as 
otherwise  specially  prescribed  by  law."  Sections  31  and  32  of  the 
Banking  Law  (Laws  of  1892,  chap.  689)  do  not  prescribe  any  differ- 
ent rule  from  that  laid  down  in  the  Code  of  Civil  Procedure,  and 
they  have  no  relation  whatever  to  this  case. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Babtlbtt,  Hibschbebo,  Jekks  and  Hookeb,  JJ.,  concurred. 

Judgment  and  order  a£Srmed,  with  costs. 
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John  F.   Lynch^    Appellant,   v.   Thk  Bush   Company,   Limited, 

Kespondent. 

Ihgligence  —  ir^ry  from  the  fall,  upon  one  engaged  in  hoi»ting  mereJiandise,  of  a 
board  nailed  to  the  sill  of  a  toindow  through  which  the  goods  were  taken. 

In  an  action  brought  to  recover  damages  for  personal  injuries  it  appeared  that 
the  plaintiff  was  employed  by  the  defendant  to  assist  in  hoisting  bales  of 
licorice  into  a  third-story  window  in  the  defendant's  warehouse. 

The  defendant  had  caused  to  be  securely  fastened  to  the  sill  of  the  window  a 
stick  of  timber,  which  was  of  material  assistance  to  the  men  engaged  in  taking 
the  bales  through  the  w^indow.  These  men,  finding  that  the  stick  of  timber  was 
not  quite  high  enough  to  be  of  the  greatest  utility,  nailed  an  extra  piece  of 
board  on  the  top  of  the  timber. 

On  the  day  of  the  accident  this  board  became  loose  and  the  defendant's  foreman, 
upon  being  notified  of  that  fact,  sent  a  man  to  nail  it  down,  but  continued  to 
proceed  with  the  work.  Before  the  man  arrived,  one  of  the  bales  came  in  con- 
tact with  the  loose  board  and  fell  to  the  ground,  striking  the  plaintiff  on  the 
head  and  injuring  him. 

The  accident  occurred  on  the  afternoon  of  the  second  day  of  the  plaintiff's 
employment.  It  did  not  appear  that  the  board  was  not  securely  nailed  to  the 
timber  when  the  plaintiff  commenced  work  in  the  morning,  or  that  a  similar 
accident  had  ever  happened  before. 

BM,  that  the  plaintiff's  complaint  was  properly  dismissed: 

That  the  negligence  which  directly  produced  the  injury  was  that  of  the  fore- 
man, a  fellow -servant  of  the  plaintiff,  and  that  the  defendant  was  not  liable 
therefor. 

HiRSCHBBRO  and  Hooxbb,  JJ.,  dissented. 

Appeal  by  the  plaintiff,  John  F.  Lynch,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  11th  day  of  March,  1903, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Kings  County  Trial  Term. 

Ahram  H.  Donley  [Melville  J.  France  with  him  on  the  brief], 
for  the  appellant. 

Z.  Sidney  Ca/rrere^  for  the  respondent. 

Woodward,  J. : 

John  F.  Lynch,  the  plaintiff  in  this  action,  commenced  working 
for  the  defendant  on  the  1st  day  of  April,  1901,  as  a  longshoreman 
or  common  laborer,  and  on  the  following  morning  he  was  set  at 
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work  with  others  in  hoisting  bales  of  licorice  weighing  350  to  400 
pounds,  into  a  third-story  window  of  the  defendant's  storehouse. 
It  appears  that  the  hoisting  was  done  by  means  of  a  rope  passing 
through  a  pulley  and  operated  by  electricity,  and  it  was  the  duty  of 
Lynch  to  stand  below  the  pulley  block  and  as  the  hooks  came  down 
he  attached  them  to  two  bales  of  the  licorice  and  they  were  then 
hoisted  to  a  window  about  seven  feet  wide  on  the  third  floor,  where 
they  were  drawn  in,  stood  upon  end,  and  by  others  carried  upon 
hand  trucks  to  be  piled  away  in  the  interior  of  the  building.  The 
window  ledge  of  the  building  is  of  stone,  and  the  defendant  had 
provided  a  stick  of  timber,  about  twelve  inches  square,  which  was 
placed  over  the  window  sill  and  firmly  wedged  and  braced  into  its 
position,  so  that  it  would  not  fall  out.  By  the  use  of  this  contriv- 
ance the  stone  ledge  was  not  only  protected,  but  it  was  easier  for 
the  men  at  the  window  to  turn  the  bales  and  land  them  upon  end 
inside  the  window,  where  they  could  be  conveniently  handled.  It 
appears,  however,  that  this  timber  was  not  quite  high  enough  to 
accomplish  its  purposes  with  the  greatest  of  ease  to  the  men  engaged 
in  the  work,  and  they  had  been  in  the  habit  of  nailing  an  extra 
piece  on  top  of  the  timber  when  handling  large  bales.  Some  time 
prior  to  the  plaintiff  engaging  in  this  work,  the  defendant's  foreman 
had  found  a  piece  of  board  or  timber  on  an  upper  floor  of  the 
defendant's  warehouse,  and  had  nailed  the  same  on  top  of  the  tim- 
ber supplied  by  the  defendant,  and  which  is  conceded  to  have  been 
safe  and  reasonably  adapted  to  the  purpose  for  which  it  was 
designed,  and  with  things  in  this  condition  the  plaintiff  went  to 
work  as  above  described.  He  worked  during  the  forenoon,  and 
during  the  afternoon  one  Callahan,  who  was  engaged  in  drawing 
the  bales  at  the  window  in  company  with  one  Feeney,  defendant's 
foreman,  discovered  that  the  smaller  timber  had  worked  loose.  He 
spoke  to  the  foreman,  Feeney,  about  it,  and  the  latter  sent  for  a 
man  to  come  and  nail  the  piece  down,  and  continued  to  forward  the 
work.  Before  the  man  arrived  to  nail  the  piece  in  place,  and  while 
one  of  the  bales  was  being  dragged  in  at  the  window,  it  came  in  con- 
tact with  the  loosened  timber  and  it  fell,  striking  the  plaintiff  upon 
the  head  and  producing  the  injuries  for  which  recovery  is  sought 
in  this  action.  The  plaintiff  was  nonsuited  upon  motion  of  the 
defendant,  and  upon  this  appeal  is  entitled  to  the  benefit  of  all  the 
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facts  and  inferences  which  a  jury  might  properly  draw  from  the  evi- 
dence most  favorable  to  his  contention.  (JSaw^nrf  v.  Clarke^  165 
N.  Y.  420,  425,  and  authorities  there  cited.) 

We  are,  however,  unable  to  discover  anything  in  the  facts  which 
may  be  said  to  have  been  established  which  is  sufficient  to  charge 
the  defendant  with  negligence.  Assuming  that  the  defendant  was 
so  far  aware  of  the  custom  of  putting  on  this  extra  piece  of  timber, 
that  it  was  its  duty  to  see  that  it  was  reasonably  safe  for  the  pur- 
poses for  which  it  was  used,  the  undisputed  evidence  shows  that  it 
had  been  used  all  of  the  forenoon  without  danger ;  there  is  no  evidence 
that  any  one  had  ever  before  been  injured  by  such  an  accident ; 
there  is  no  evidence  of  any  lack  of  reasonable  care  in  nailing  the 
timber  to  the  solid  foundation  provided  by  the  defendant,  and  tlie 
only  negligence  which  the  evidence  discloses  is  that  of  the  foreman, 
a  fellow-employee,  who,  on  his  attention  being  called  to  the  fact 
that  the  piece  of  timber  was  loose,  continued  to  operate  the  elevating 
apparatus.  Here  was  the  negligence  which  directly  produced  the 
plaintiff's  injury.  The  contrivance  was  reasonably  safe  for  the 
plaintiff  when  properly  nailed  in  place,  and  there  is  no  evidence  to 
show  that  it  was  not  so  nailed  in  the  morning  when  the  plaintiff 
went  to  work.  The  fact  that  it  may  have  worked  loose  during  the 
day  was  not  more  obvious  to  the  defendant  than  to  the  plaintiff,  and 
the  fact  that  its  dangerous  condition  was  discovered  in  time  to  have 
prevented  the  accident,  by  the  exercise  of  reasonable  care  on  the 
part  of  a  fellow-servant,  does  not  charge  the  master  with  negligence 
for  which  he  can  be  made  liable  here.  The  place  afforded  him  in 
which  to  work  was,  in  the  absence  of  negligence  on  the  part  of 
Feeney,  as  safe  as  the  nature  of  the  employment  would  permit,  and 
it  would  be  grossly  unjust  to  hold  the  defendant  liable  for  this 
injury. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

GkK)DBioH,  P.  J.,  and  Babtlett,  J.,  concurred ;  Hibsohbebo  and 
HooKEE,  JJ.,  dissented. 

Judgment  affirmed,  with  costs. 
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Patrick  Lillis,  Respondent,  v.  Geobge  E.  Mebtz  and  Others, 

Appellants. 

Sale  of  merchandise — contract  by  letters  —  iehen  it  cannot   he  varied  by  parol 

evidence. 

la  an  action  brought  to  recover  a  balance  alleged  to  be  due  upon  a  contract  under 
which  the  plaintiff  furnished  brick  to  the  defendants,  it  appeared  that  the 
defendants  had  paid  the  agreed  price  for  the  brick  and  that  the  controversy 
related  to  the  freight. 

July  27,  1901,  the  defendants  wrote  the  plaintiff  as  follows :  **  Please  give  us 
quotation  on  your  best  hard  burned  common  brick  F.  O.  B.  cars  Wardencly fife, 
L.  I.,  say  about  175,000  to  200,000.''  In  reply  to  this  letter  the  plaintiff,  on  the 
fifth  of  August,  writing  from  Port  Jefferson,  said:  "  The  brickworks  atWar- 
denclyffe  is  shut  down  for  some  time  nothing  doing  whatever.  Will  furnish 
you  good  hard  merchantable  Long  Island  brick  at  16.15  per  M.  F.  O.  B.  cars, 
three  days  option."  On  the  sixth  of  August  the  defendants  wrote  to  the  plain- 
tiff, saying,  among  other  things,  "  Your  letter  of  August  5th  received  naming 
price  of  $6.15  per  M.  for  the  brick  F.  O.  B.  cars,  we  take  it  you  mean  F.  O.  B. 
i^n  Wardenclyffe,  if  this  is  so  we  will  require  125,000  at  present." 

The  plaintiff  did  not  answer  the  last-mentioned  letter. 

August  tenth  the  defendants  wrote  asking  for  a  shipment  of  one  carload  of  brick 
as  a  sample,  and  on  August  thirteenth  the  plaintiff,  without  making  any  sug- 
gestion that  he  had  any  different  understanding  of  the  contract  than  that  sug- 
gested in  the  defendants*  letter  of  August  sixth,  wrote  the  defendants  as  fol- 
lows: **  Tour  favor  Just  at  hand.  I  expect  car  load  of  brick  at  Wardenclyffe 
station  this  p.  m.  Surely  to-morrow  eve.  You  may  expect  prompt  delivery 
a^l  along  until  the  final  end." 

Held,  that  the  correspondence  set  forth  a  complete  contract  between  the  parties, 
and  that  evidence  that  it  had  been  modified  by  the  defendants'  foreman  in 
charge  of  the  work  at  Wardenclyffe,  in  so  far  as  it  related  to  the  payment  of 
freight,  was  incompetent,  especially  as  the  foreman  testified  that  he  was  not 
authorized  to  act  as  the  defendants'  agent. 

Appeal  by  the  defendants,  Greorge  E.  Mertz  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Suffolk  on  the  29th  day 
of  September,  1902,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  26th  day  of  September, 
1902,  denying  the  defendants'  motion  for  a  new  trial  made  upon 
the  minuted. 

App.  Div.— Vol.  LXXXIX.        19 
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De  Witt  H,  Zyon,  for  the  appellants. 
Thomas  J.  Bitchy  Jr.y  for  the  respondent. 

WOODWABD,  J. : 

The  plaintiflE  brought  this  action  to  recover  the  balance  alleged  to 
be  due  upon  a  contract  for  furnishing  brick  to  the  defendants,  the 
controversy  arising  over  the  freight,  it  being  conceded  that  the 
defendants  have  paid  the  agreed  price  for  the  brick.  On  the  27th 
of  July,  1901,  the  defendants  wrote  the  plaintiff  as  follows :  "  Please 
give  us  quotation  on  your  best  hard  burnt  common  brick  F.  O.  B. 
cars  Wardenclyffe,  L.  I.,  say  about  175,000  to  200,000."  In  reply 
to  this  letter  the  plaintiff,  on  tlie  fifth  of  August,  writing  from  Port 
Jefferson,  says :  "  The  brick  works  at  Wardenclyffe  is  shut  down 
for  some  time ;  nothing  doing  whatever.  Will  furnish  you  good  hard 
merchantable  Long  Island  brick  at  $6.15  per  M.  F.  O.  B.  cars, 
three  days  option."  On  the  sixth  of  August  the  defendants  wrote 
to  tlie  plaintiff,  saying,  among  other  things,  "  Tour  letter  of  August 
5th  received  naming  price  of  $6.15  per  M.  for  the  brick  F.  O.  B. 
cars,  we  take  it  you  mean  F.  O.  B.  care  Wardenclyffe,  if  this  is  so 
we  will  require  125,000  at  present."  The  plaintiff  offered  these 
lettere  in  evidence  in  support  of  his  contract,  and  then  offered,  and 
was  permitted  to  put  in  evidence,  over  the  objection  and  exception 
of  the  defendants,  to  show  that  this  contract,  in  so  far  as  it  related 
to  the  payment  of  freight,  was  modified  by  the  defendants'  foreman,, 
who  had  charge  of  the  work  at  Wardenclyffe.  It  can  hardly  be 
doubted  that  this  was  error ;  the  contract  between  the  parties  was 
expressed  in  writing,  and  aside  from  the  fact  that  the  evidence  does^ 
not  support  agency  on  the  part  of  the  defendants'  foreman,  tho 
plaintiff  could  not  show  a  different  contract  between  the  parties 
than  that  whicli  he  had  proved  by  the  writings  offered  in  evidence. 
The  defendants  on  the  sixth  of  August  wrote  stating  their  under- 
standing of  the  offer.  This  letter  was  not  answered.  On  the  tenth 
of  August  the  defendants  wrote  asking  for  a  shipment  of  one  car- 
load of  brick  as  a  sample  car,  and  on  tlie  thirteenth  of  August, 
witliout  making  any  suggestion  that  tlie  plaintiff  had  any  different 
understanding  of  the  contract  than  that  suggested  in  the  defendants' 
letter  of  August  sixth,  tlie  plaintiff  wrote  the  defendants  as  fol- 
lows :  "  Tour  favor  just  at  hand.     I  expect  car  load  of  brick  at 
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WardenclyflEe  station  this  p.  m.  Surely  to-morrow  eve.  You  may 
expect  prompt  delivery  all  along  until  the  final  end."  It  seems 
to  BS  entirely  clear  that  the  correspondence  sets  forth  a  complete 
contract  between  the  parties,  and  that  it  could  not  be  varied  or  con- 
trolled by  any  alleged  arrangement  made  between  the  plaintiff  and 
the  defendants'  foreman,  who  testifies  that  he  was  not  authorized  to 
act  as  the  agent  of  the  defendants. 

The  judgment  should  be  re-.ersed,  with  costs. 

Goodrich,  P.  J.,  Jenks  and  Hooker,  JJ.,  concurred ;  Hirsoh- 
BERO,  J.,  concurred  in  memorandum. 

HiRSCHBERO,  J.  (concurring) : 

I  concur.  I  think  there  is  an  additional  ground  for  reversal  of 
the  judgment  and  order.  In  view  of  the  conflict  in  the  evidence  as 
to  the  scope  and  extent  of  the  authority  of  the  defendants'  fore- 
man, I  think  it  was  error  to  charge  the  jury,  as  matter  of  law,  that 
he  was  their  agent  with  power  to  make  or  vary  contracts. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


The  People  op  the  State  op  New  York  ex  rel.  New  York  and 
Richmond  Gas  Company,  Appellant,  v.  George  Cromwell,  as 
President  of  the  Borough  of  Richmond,  City  of  New  York,  and 
Others,  Respondents. 

Gas  company  incorporated  in  1856  under  the  aet  of  1848 — exercise  by  it  for  haJf  a 
eentvry  of  franchisee  in  territory  now  included  in  Greater  New  York  dty  —  its 
right  to  extend  its  mains  into  new  streets — effect  of  the  acquiescence  of  the  highwa/y 
commissioners — wh<>  are  "  the  municipal  authorities**  within  the  meaning  of  the 
aetoflS4B, 

Section  18  of  chapter  87  of  the  Laws  of  1848  provides:  "Any  corporation 
formed  under  this  act  shall  have  full  power  to  manufacture  and  sell,  and  to 
furnish  such  quantities  of  gas  as  may  be  required  in  the  city,  town  or  village 
where  the  same  shall  be  located,  for  lighting  the  streets,  and  public  and  private 
buildings,  or  for  other  purposes;  and  such  corporation  shall  have  power  to  lay 
conductors  for  conducting  gas  through  the  streets,  lanes,  alleys  and  squares^ 
in  such  city,  village  or  town,  with  the  consent  of  the  municipal  authorities  of 
said  city,  village  or  town  and  under  such  reasonable  regulations  as  they  may 
prescribe," 
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The  statute  does  not  point  out  the  method  by  which  the  consent  of  the  municipal 
authorities  shall  be  manifested. 

In  1856  a  corporation,  organized  under  the  act  of  1848  for  the  purpose  of  supply- 
ing gas  in  the  towns  of  Castleton,  Northfleld  and  Southfleld,  acted  with  the 
acquiescence  of  the  highway  commissioners  of  these  several  towns  in  laying  its 
mains  in  the  highways  thereof.  The  action  of  the  board  of  conmiissioners  was  not 
questioned  by  any  of  the  other  municipal  authorities  of  the  town  and  the  cor- 
poration constructed  its  plant  and  entered  upon  the  discharge  of  its  obligations 
to  supply  gas  to  the  public.  After  it  had  continued  to  do  so  for  nearly  half  a 
century,  and  the  towns  had  been  incorporated  into  the  city  of  New  York,  it 
applied  to  the  authorities  of  the  city  of  New  York  for  a  permit  to  lay  mains  in 
certain  streets  within  the  original  towns  of  Castleton,  Northfleld  and  Southfleld 
which  had  not  been  theretofore  occupied. 

The  permit  was  denied  because  of  the  alleged  failure  of  the  gas  company  to 
secure  the  consent  of  the  municipal  authorities  of  the  original  towns. 

Held,  that  the  application  should  have  been  granted; 

That  even  if  the  highway  commissioners  of  the  original  towns  were  not  the 
proper  municipal  authorities  to  give  the  necessary  consents,  and  even  if  it  were 
not  possible  to  show  any  formal  action  on  the  part  of  the  highway  commission- 
ers, these  objections  were  not,  in  view  of  the  great  lapse  of  time,  available  to 
defeat  the  corporation's  right  to  exercise  its  franchises; 

That  the  franchise  acquired  by  the  corporation  included  the  right  to  lay  its  mains 
in  new  streets  created  in  the  territory. 

Semble,  that  the  highway  commissioners  of  a  town  are  the  ''municipal  authori- 
ties "  thereof,  whose  consent  is  made  necessary  under  the  statute. 

Appeal  by  the  relator,  the  New  York  and  Richmond  Gas  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  [Richmond  on  the  5th  day  of  May,  1903,  denying  the 
relator's  motion  for  an  alternative  writ  of  mandamus. 

William  N.  Dykman  [Arthur  E.  Walradt  with  him  on  the 
brief],  for  the  appellant. 

James  McKeen  [Albert  K  Hadlock  and  Walter  S.  Brewster 
with  him  on  the  brief],  for  the  respondents. 

Woodward,  J. : 

The  relator  is  the  successor,  by  consolidation,  to  the  rights  and 
franchises  of  the  Bichmond  County  Gas  Light  Company,  which  last- 
mentioned  company  and  the  relator  have  been  furnishing  gas  for 
public  and  private  consumption  since  the  year  1856.     The  Eich- 
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mond  county  company  was  organized  in  that  year,  under  the  pro- 
visions of  chapter  37  of  the  Laws  of  1848,  for  the  purpose  of  supply- 
ing gas  in  the  towns  of  Castleton,  Northfield  and  Southfield,  and  it 
is  alleged  on  the  part  of  the  relator  that  consents  were  secured  in 
each  of  tliose  townships  immediately  after  the  organization  of 
the  said  corporation.  It  is  not  questioned  that  the  Richmond 
county  company  and  its  successor  have  furnished  gas  in  each 
of  tliose  townships,  both  before  and  since  the  various  legislative 
enactments  which  have  resulted  in  subdividing  these  towns  into 
villages,  etc.,  and  eventually  consolidating  them  under  the  Greater 
New  York  charter.  The  relator,  desiring  to  lay  mains  in  certain 
streets  not  heretofore  occupied,  applied  to  the  commissioner  of 
water  supply,  gas  and  electricity  for  a  permit,  and  that  oflScial  denied 
the  same  upon  the  ground,  as  stated  in  his  return,  "  that  no  rights  or 
franchises  in  the  streets,  lanes,  avenues  or  highways,  or  portion^ 
thereof,  subject  of  their  application  has  been  shown  to  be  in  the 
applicant  corporation."  Upon  the  moving  papers  before  the  Special 
Term  an  issue  was  raised,  and  the  relator  asked  for  an  alternative 
writ,  which  was  denied,  and  from  the  order  denying  this  motion 
appeal  comes  to  this  court. 

In  the  view  which  we  take  of  this  matter  it  does  not  seem  to  bo 
necessary  to  follow  the  various  acts  of  the  Legislature  which  have 
divided  these  original  towns  of  Castleton,  Northfield  and  Southfield, 
nor  yet  to  consider  the  new  relations  which  were  brought  about  by 
the  Greater  New  York  charter,  which  went  into  effect  on  the  1st 
day  of  January,  1898  (See  Laws  of  1897,  chap.  378,  §  1611).  The 
question  is,  did  the  relator  allege  facts  upon  this  application  sufScient, 
if  proved,  to  show  that  as  the  successor  of  the  Richmond  county 
company  it  has  a  franchise  to  do  business  within  the  territory 
embraced  within  the  original  towns  of  Castleton,  Northfield  and 
Southfield  ?  If  it  did,  then  it  had  a  right  to  have  the  permits  which 
were  asked  for  on  the  9th  day  of  March,  1903,  and  the  denial  of  the 
motion  for  an  alternative  writ  of  mandamus  was  not  justified. 

The  Richmond  county  company,  as  we  have  seen,  was  organized 
under  the  provisions  of  chapter  37  of  the  Laws  of  1848,  section  18 
of  which  provides  as  follows :  "  Any  corporation  formed  under  this 
act  shall  have  full  power  to  manufacture  and  sell,  and  to  furnish 
such  quantities  of  gas  as  may  be  required  in  the  city,  town  or  village 
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where  the  same  shall  be  located,  for  lighting  die  streets,  and  public 
and  private  buildings,  or  for  other  purposes ;  and  such  corporation 
shall  have  power  to  lay  condactors  for  conducting  gas  through  the 
streets,  lanes,  alleys  and  squares,  in  such  city,  village  or  town,  with 
the  consent  of  the  municipal  authorities  of  said  city,  village  or  town 
and  under  such  reasonable  regulations  as  they  may  prescribe ; "  etc. 
This  section  was  amended  by  chapter  95  of  the  Laws  of  1871  so 
as  to  slightly  enlarge  the  powers  of  such  corporations.  There 
is  no  doubt  that  the  Legislature  might  have  granted  a  franchise 
direct  to  the  corporation,  without  the  consent  of  the  local  authori- 
ties. {Ghee  v.  Northern  Union  Gas  Co.,  158  N.  Y.  510,  513.) 
In  the  statute  now  before  us  tlie  grant  of  power  is  very  broad  and 
liberal,  conditioned  only  upon  the  consent  of  the  "  municipal  author- 
ities *  *  *  and  under  such  reasonable  regulations  as  they  may 
prescribe."  No  method  of  manifesting  this  consent  is  pointed  out ;  no 
definite  body  or  bodies  in  the  cities,  villages  or  towns  are  pointed  out, 
and  the  fair  and  reasonable  inference  is  that  any  body  which  repre- 
sents the  community  in  a  general  sense,  or  in  respect  to  the  public 
rights  which  are  to  be  granted,  is  authorized  to  give  this  consent. 
In  a  city  there  would  be  no  reason  to  doubt,  in  the  absence  of  some 
definite  provision  of  law  to  the  contrary,  that  this  body  would  be  the 
common  council  or  other  body  having  like  powers  {Ghee  v.  Northern 
Union  Gas  Co.^  supra)^  and  in  a  village  the  board  of  trustees, 
while  in  a  township  the  commissioners  of  highways,  who  are  charged 
generally  with  the  care  of  the  streets,  roads,  etc.,  would  probably 
represent  the  "  municipal  authorities "  referred  to  in  the  statute. 
But  we  do  not  think  it  is  necessary  to  decide  this  question ;  it  is 
suflScient,  for  the  purposes  of  this  case,  to  liold  that  the  action  of 
the  highway  commissioners  of  these  several  towns  in  the  year  1856, 
acquiesced  in  without  objection  for  nearly  half  a  century,  in  the 
absence  of  a  plain  provision  to  the  contrary,  raises  a  presumption  of 
the  consent  of  all  of  the  municipal  authorities  of  the  several  towns, 
and  particularly  where  the  consents  so  granted  were  acted  upon 
promptly,  and  the  corporation  entered  upon  the  discharge  of  its 
obligation  to  the  public  in  supplying  gas  in  the  various  townships 
under  the  provisions  of  the  law.  In  Jennings  v.  Van  Schaick  (108 
N.  T.  530,  532),  where  the  plaintiff  was  injured  by  falling  into  an 
opening  in  the  sidewalk,  the  court  say :    "  It  does  not  appear  that 
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the  defendant,  who  owned  the  premises,  had  ever  obtained  from  the 
municipal  authorities  any  formal  license  or  permission  to  construct 
the  opening  in  the  sidewalk,  but  such  authority  was  a  reasonable 
inference  from  an  acquiescence  of  eighteen  years  without  objection 
from  the  city."  So  in  the  case  now  before  us,  if  the  highway  com- 
missioners were  not  the  municipal  officers  of  the  towns  who  were 
charged  with  the  responsibility  of  acting,  if  they  did  act,  and  no 
other  municipal  authorities  questioned  their  right  to  do  so,  but  stood 
by  and  saw  the  plant  installed,  they  would,  unless  the  statute  spe- 
cially provided  the  method  in  which  their  consent  was  to  be  evi- 
denced, be  deemed  to  liave  ratified  the  consent  of  the  highway  com- 
missioners, and  the  presumption  would  arise  that  they  had  given  their 
consent.  {Schicbkegel  v.  Butler^  76  App.  Div.  10, 13 ;  JorgenB&ii  v. 
Squires,  144  N.  Y.  280,  285 ;  Donnelly  v.  City  of  Rochester,  166 
id.  316,  318.)  This  result  would,  it  seems  to  us,  under  the  authori- 
ties cited,  follow  even  were  it  not  possible  to  show  any  formal  action 
on  the  part  of  the  highway  commissioners,  for  it  is  not  suggested 
that  the  corporation  did  not  construct  its  plant  and  distribute  its 
gas  in  these  several  towns  nearly  a  half  century  ago,  and  it  appears 
that  several  of  the  villages  which  have  since  been  created  have  taken 
gas  under  contracts  with  the  relator  and  its  predecessor.  To  say  at 
this  late  day  that  the  respondents  may  deny  to  the  relator  its  rights 
under  its  franchise,  upon  any  technical  question  growing  out  of  the 
manner  of  the  consent  given  so  long  ago,  is  to  give  precedence  to 
unimportant  forms  above  the  substantial  requirements  of  justice. 

If  we  are  correct  in  this  view  of  the  case,  it  would  follow  that 
the  relator  is  possessed  of  a  franchise,  and  upon  proof  of  the  facts 
would  have  a  right,  under  the  ruling  made  in  People  ex  rel.  Wood- 
haven  Gas  Co,  V.  Deehan  (153  N.  T.  628),  to  enter  into  and  upon 
new  streets  created  in  the  territory  for  the  purpose  of  discharging 
its  obligations  to  the  public.  "  When  the  right  to  use  the  streets 
has  been  once  granted  in  general  terms  to  a  corporation  engaged  in 
supplying  gas  for  public  and  private  use,"  say  the  court  in  the  last 
-cited  case,  "such  grant  necessarily  contemplates  that  new  streets 
are  to  be  opened  and  old  ones  extended  from  time  to  time,  and  so 
the  privilege  may  be  exercised  in  the  new  streets  as  well  as  in  the 
old,"  and  as  the  municipal  authorities,  under  the  act  of  1848  were 
only  permitted  to  make  reasonable  regulations  in  granting  their 


Digitized  by  VjOOQ IC 


296       PEOPLE  EX  rel.  DEVANEY  v,  GREENE. 


Sbcond  Department,  December,  1903.  [Vol.  89. 

consent,  it  cannot  be  assumed  that  they  have  attempted  to  limit  the 
powers  granted  to  tlie  corporation  by  the  statute. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  the 
application  for  an  alternative  writ  of  mandamus  granted. 

Bartlett,  Hirschbero,  Jenks  and  Hooker,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
application  for  alternative  writ  of  mandamus  granted,  with  costs  to 
abide  the  event. 


The  People  of  the  State  op  New  York  ex  rel.  Michael  Dbvaney, 
Relator,  v.  Francis  V.  Greene,  Police  Commissioner  of  the  City 
of  New  York,  Respondent. 

DUrn'Uaal  of  a  captain  from  the  New  York  police  force  —  when  a  technical  violation 
of  the  rule  as  to  the  keeping  of  the  books  does  not  justify  it  —  effect  of  his  failure 
to  testify  in  his  own  defense. 

Paragraph  R  of  rule  48  of  the  rules  of  the  New  York  police  department,  which 
provides,  *'  No  erasures  are  to  be  made  in  any  of  the  books,  reports  or  docu- 
ments connected  with  the  duties  of  the  police  department.  If  any  error  be 
discovered  in  such  books,  reports  or  documents,  it  is  to  be  altered  and  cor- 
rected by  drawing  a  red  ink  line  neatly  across  the  entry  and  substituting  the 
correction  above  it,''  was  intended  to  relate  -to  material  matters,  and  was 
designed  to  prevent  the  changing  of  the  records  as  once  made  to  conform  to 
the  subsequent  purposes  of  those  in  charge  of  the  books;  it  does  not  apply 
to  mere  incidental  and  unimportant  errors  in  the  making  of  the  original 
record. 

A  technical  violation  of  this  rule  in  respect  to  an  immaterial  matter,  which  did 
not  prejudice  the  rights  of  the  public  or  interfere  with  the  proper  discipline  of 
the  department,  by  a  police  captain  who  had  been  a  member  of  the  police  force 
for  a  period  of  twenty  years  and  who  had  served  as  police  captain  for  two 
years,  and  who  during  his  entire  service  had  never,  so  far  as  appeared,  been 
charged  with  any  violation  of  police  rules  or  regulations  or  with  any  conduct 
unbecoming  his  office,  does  not  justify  his  dismissal  from  the  force  pursuant 
to  section  802  of  the  revised  Greater  New  York  charter  (Laws  of  1901, 
chap.  466). 

The  failure  of  the  accused  police  captain  to  take  the  stand  in  his  own  behalf 
should  not  subject  him  to  any  presumption  of  guilt  beyond  the  matters 
clearly  established  by  competent  evidence. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
9th  day  of  April,  1903,  directed  to  Francis  V.  Greene,  police  corn- 
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missioner  of  the  city  of  New  York,  comraanding  him  to  certify  and 
return  to  the  office  of  tlie  clerk  of  tlie  county  of  Kings  all  and 
singular  his  proceedings  had  in  relation  to  the  dismissal  of  the 
relator  as  captain  of  police  of  the  police  department  of  the  city  of 
New  York. 

Franklin  Bien  [Jbsiah  Canter  with  him  on  the  brief],  for  the 
relator. 

Walter  S,  Brewster  [James  McKeen  with  him  on  the  brief],  for 
the  respondent. 

WOODWAED,  J. : 

First  Deputy  Commissioner  Fred.  H.  E.  Ebstein  of  the  police 
department  of  the  city  of  New  York,  on  the  2d  day  of  February, 
1903,  filed  written  charges  against  the  relator,  alleging  (1)  neglect 
of  duty,  and  (2)  conduct  unbecoming  an  officer.  The  relator  had 
been  a  member  of  the  police  force  for  a  period  of  about  twenty- 
one  years,  and  for  two  years  a  captain  of  police  in  charge  of  the 
Seventy-first  precinct,  and  so  far  as  the  record  before  us  discloses 
he  had  never  been  charged  with  any  violation  of  police  rules  or 
regulations,  or  with  any  conduct  unbecoming  liis  office  during  all 
of  those  years.  The  charges  were  based  upon  twenty-three  specifi- 
cations, the  first  nineteen  of  which  alleged  that  the  relator  had  vio- 
lated paragraph  E  of  rule  5  of  the  police  department  by  faiUng  to 
record  in  his  own  handwriting  certain  entries  in  the  blotter  of  the 
Seventy-first  precinct,  of  which  he  was  in  charge ;  but  did  permit 
or  procure  some  person  other  than  himself  to  make  the  entries. 
The  next  three  specifications  allege  that  the  relator  violated  para- 
graph R  of  rule  48  of  the  department  in  making  or  permitting  to  be 
made  erasures  in  the  blotter  of  the  Seventy-first  precinct,  of  which 
he  was  in  charge ;  and  the  last  specification,  as  to  which  the  relator 
is  found  not  guilty,  alleges  matters  in  relation  to  the  condition  of  a 
buggy  and  harness  belonging  to  the  department,  but  it  does  not 
appear  to  be  necessary  to  consider  this  feature.  Upon  the  trial  the 
relator  was  found  guilty  of  the  charges  under  the  first  and  second 
groups  of  specifications,  and  an  order  dismissing  him  from  the  force 
was  entered.  The  relator  urges  that  the  conviction  is  not  sustained 
by  the  evidence,  and  that  the  same  should  be  reversed,  and  he  be 
reinstated  in  his  position  in  the  department. 
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In  relation  to  the  alleged  violations  of  the  provisions  of  paragraph 
Kof  rule  48,  we  are  clearly  of  the  opinion  that  the  evidence  does  not 
ivarrant  a  conviction.  This  rule  provides :  "  No  erasures  are  to  be 
made  in  any  of  the  books,  reports  or  documents  connected  with  the 
duties  of  the  police  department.  If  any  error  be  discovered  in  such 
books,  reports  or  documents,  it  is  to  be  altered  and  corrected  by 
drawing  a  red  ink  line  neatly  across  the  entry  and  substituting  the 
<5orrection  above  it."  This  was  obviously  intended  to  relate  to 
material  matters,  and  was  designed  to  prevent  the  changing  of  the 
records  as  once  made  to  conform  to  the  subsequent  purposes  of 
those  in  charge  of  the  books,  and  not  to  mere  incidental  errors  in 
the  making  of  the  original  record,  such  as  were  obviously  involved 
in  the  alleged  erasures  disclosed  by  the  testimony  of  an  expert.  For 
instance,  in  reference  to  the  entry  of  November  fifteenth  at  six  p.  m., 
there  appears  to  have  been  an  error  in  writing  the  words  "  left  for 
supper  and  patrol "  upon  the  wrong  line  of  the  blotter,  and  this  was 
erased  and  the  entry  made  upon  the  line  above,  so  far  as  appears, 
with  no  other  purpose  than  to  make  the  blotter  correct  in  form.  So 
far  as  the  expert,  upon  whose  evidence  the  whole  case  rests  substan- 
tially, is  able  to  say,  the  words  erased  are  the  same  as  those  which 
were  placed  upon  the  correct  line  of  the  blotter,  and  it  would  be 
going  a  long  way  to  hold  the  relator  guilty  of  a  violation  of  the 
rule  cited  in  merely  correcting  the  form  of  an  entry.  In  respect 
to  the  other  alleged  erasures  they  appear  either  to  have  been  made 
with  red  ink  as  required  by  the  rule,  or  to  be  of  such  a  trivial 
nature  that  it  cannot  be  held  that  substantial  justice  has  been  done 
a  man  of  good  standing  in  the  department  when  he  is  dismissed 
from  service  upon  such  technical  violations  of  incidental  rules.  The 
evidence  would  not  be  sufficient  to  support  the  verdict  of  a  jury,  and 
it  ought  not  to  stand  in  a  case  of  this  character.  {People  ex  rel. 
Heardon  v.  Partridge^  86  App.  Div.  310.) 

The  remaining  specifications  relate  to  the  entries  in  the  blotter 
which  are  alleged  not  to  have  been  made  in  the  handwriting  of  the 
relator  as  required  by  the  provisions  of  paragraph  E  of  rule  5  of 
the  department.  This  provision  of  the  rules  and  regulations  says : 
*^  The  captain  is  at  all  times  in  command  when  in  the  station  house, 
except  when  he  has  retired  for  rest;  before  doing  which  he  will 
«nter  on  the  blotter,  in  his  own  handwriting,  ^  Capt. ^  in 
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reserve.' "  It  is  alleged  that  on  eighteen  different  occasions  the 
relator,  who  was  a  police  captain,  has  procured  or  permitted  some  one 
9ther  than  himself  ,to  make  these  entries  npon  the  blotter,  and  the 
evidence  to  support  these  charges  is  furnished  by  an  expert  hired  by 
the  department  for  that  purpose.  This  expert  testified  that  the 
entries  were  not  made  by  the  relator,  and  as  to  some  of  them,  over 
the  objections  and  exceptions  of  the  relator,  he  was  permitted  to 
testify  that  they  were  made  in  the  handwriting  of  Sergeant  Hughes, 
but  the  latter  swears  positively  that  they  were  not  made  by  him, 
and  the  whole  case  is  lacking  in  that  degree  of  certainty  which 
appeals  to  the  judicial  mind  where  the  rights  of  individuals  are  at 
stake.  The  relator,  it  is  true,  was  present  and  did  not  take  the  stand 
to  deny  the  matters  alleged  against  him,  but  it  may  be  that,  under 
the  advice  of  counsel,  he  did  not  think  it  worth  wliile  to  contro-  ' 
vert  evidence  which  at  best  was  far  from  conclusive.  By  section 
302  of  the  revised  Greater  New  York  charter  (Laws  of  1901, 
chap.  466)  the  police  commissioner  is  authorized,  upon  conviction 
of  "  &  member  of  the  force  of  any  criminal  offense  or  neglect  of 
duty,  violation  of  rules  or  neglect  or  disobedience  of  orders  or 
absence  without  leave,  or  any  conduct  injurious  to  the  public  peace 
or  welfare,  or  immoral  conduct  or  conduct  unbecoming  an  officer,  or 
any  breach  of  discipline,  to  punish  the  offending  party  by  repri- 
mand, forfeiting  and  withholding  pay  for  a  specified  time,  suspen- 
sion, without  pay  during  such  suspension,  or  by  dismissal  from  the 
force."  The  relator  may  have  been  willing  to  rest  his  case  upon  the 
not  unreasonable  assumption  that  he  would  be  subject  only  to  the 
lesser  penalties  if  found  guilty.  While  it  is  true  that  the  statute 
vests  the  discretion  in  the  police  commissioner  of  determining  the 
punishment,  it  is  hardly  possible  that  the  Legislature  intended  that 
the  extreme  penalty  should  under  ordinary  circumstances  be  visited 
upon  a  police  officer  for  a  mere  technical  violation  of  a  rule  which 
is  not  shown  to  have  prejudiced  any  rights  of  the  public  or  inter- 
fered with  the  proper  discipline  of  the  department.  The  mere  fact 
that  the  relator  refused  or  neglected  to  take  the  stand  under  the  cir- 
cumstances detailed  in  the  record,  ought  not  to  subject  him  to  any 
presumption  of  guilt  beyond  the  matters  which  are  clearly  estab- 
lished by  competent  evidence,  and  these  would  hardly  justify  the 
extreme  penalty.     We  think  the  evidence  wholly  fails  to  support 
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the  conviction  under  the  specifications  relating  to  the  alleged 
erasures;  it  is  most  unsatisfactory  in  reference  to  those  which  relate 
to  the  entries  in  the  blotter  in  the  handwriting  of  the  relator,  and 
if  the  latter  might  be  held  to  be  sufficient  we  cannot  assume  that 
for  these  technical  violations  in  the  case  of  a  man  with  a  good  record 
during  a  long  terra  of  service  the  extreme  penalty  would  be  imposed. 
We  are  of  opinion  that  considerations  of  justice  demand  that  the 
determination  be  annulled,  with  costs. 

Goodrich,  P.  J.,  and  Hirschbekg,  J.,  concurred ;  Babtlett  and 
Jenks,  JJ.,  concurred  in  result. 

Determination  annulled,  with  costs. 


Geoegb  Rioker,  Appellant,  v.  John  B.  McDonald,  Defendant, 
Impleaded  with  May  L.  Shaler,  as  Administratrix,  etc.,  of  Ira 
A.  Shaler,  Deceased,  Respondent. 

Use  of  dynamite  in  iJie  construction  of  a  tunnel  in  New  York  city  under  chapter  4c 
of  the  Laws  of  1891  —  liMlity  of  a  contractor  using  an  amount  in  excess  of  that 
authorized  by  the  city  authorities  —  it  is  a  nuisance  at  common  law. 

In  an  action  brought  against  the  contractor  for  the  construction  of  the  rapid 
transit  tunnel  in  the  city  of  New  York  and  a  sub -contractor  to  recover  damages 
for  the  destruction  of  certain  chattels  belonging  to  the  plaintiffs  assignor,  in 
consequence  of  tne  explosion  of  a  quantity  of  dynamite  in  excess  of  the 
amount  permitted  by  the  city  authorities,  which  the  sub-contractor  had  stored 
upon  the  line  of  the  work,  the  sub-contractor  interposed  a  defense  based  upon 
chapter  4  of  the  Laws  of  1891,  as  amended,  creating  the  rapid  transit  commis- 
sion and  giving  the  commissioners  power  to  do  all  things  necessary  to  carry 
out  the  work,  but  which  contains  no  specilic  authority  for  using  or  storing 
dynamite  upon  the  line  of  the  work  in  quantities  exceeding  that  permitted  by 
the  laws,  ordinances  and  regulations  of  the  city. 

Heldf  that  the  defense  was  demurrable; 

That  the  keeping  of  upwards  of  100  pounds  of  dynamite  upon  the  line  of  the 
work  was  a  nuisance,  both  at  common  law  and  under  the  provisions  of  section 
763  of  the  city  charter  (Laws  of  1897,  chap.  378). 

Appeal  hy  the  plaintiff,  George  Ricker,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant  May  L. 
Shaler,  as  administratrix,  etc.,  of  Ira  A.  Shaler,  deceased,  entered 
in  the  office  of  the  clerk  of  the  county  of  Queens  on  the  23d  day  of 
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February,  1903,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  Queens  County  Special  Term,  overruling  the  plaintiflPs 
demurrer  to  the  second  separate  defense  in  the  respondent's  amended 
answer. 

Jacob  Friedman^  for  the  appellant. 

Charles  P.  Ilowland^  for  the  respondent. 

"Woodward,  J. : 

The  plaintiff,  as  assignee  of  a  claim  belonging  to  one  Pettingill, 
brings  this  action  to  recover  damages  for  the  destruction  of  certain 
chattels  belonging  to  the  said  Pettingill  by  tlie  explosion  of 
dynamite  stored  for  the  purpose  of  use  in  the  rapid  transit  sub- 
way in  the  city  of  New  York.  The  complaint  alleges  that  John  B. 
McDonald  entered  into  a  contract  for  the  construction  of  a  tunnel 
under  various  streets  in  the  city  of  New  York,  and  that  he  sublet  a 
portion  of  this  contract  to  Ira  A.  Shaler ;  that  the  said  Shaler  in 
prosecuting  this  work  employed  a  large  quantity  of  dynamite  in 
blasting,  and  that  at  the  time  of  the  said  explosion  and  for  some  time 
prior  thereto  he  wrongfully  and  unlawfully  kept  at  Park  avenue 
and  Forty-first  street  a  large  quantity  for  such  use  in  such  construc- 
tion, to  wit,  one  hundred  pounds  and  upwards,  which  quantity  was 
greatly  in  excess  of  the  permit  for  the  use  thereof  issued  to  the  said 
Shaler  by  the  fire  department  of  the  city  of  New  York,  which  said 
permit  allowed  said  Shaler  to  keep  fifty  pounds  of  dynamite  and  no 
more,  and  that  said  permit  was  the  only  one  issued  to  the  defendant, 
etc.  The  answer  sets  up  as  a  second  separate  defense  that  under  the 
provisions  of  chapter  4  of  the  Laws  of  1891,  as  amended,  creating 
the  rapid  transit  commission,  the  commissioners  were  given  full 
authority  to  determine  upon  the  location  of  the  rapid  transit  railway, 
and  all  matters  connected  therewith ;  and  that  they  were  given 
power  to  do  all  things  necessary  for  the  purpose  of  carrying  out 
these  powers ;  that  the  use  of  dynamite  in  blasting  being  necessary 
to  the  work,  the  storing  of  this  dynamite  in  a  populous  section  of 
the  city,  contrary  to  the  provisions  of  the  permit  issued  to  Shaler, 
was  authorized  by  the  statute,  and  that,  therefore,  the  plaintiff  must 
bear  his  loss  without  remedy.  The  plaintiff  demurs  to  this  second 
defense  upon  the  ground  that  said  alleged  defense  is  insufficient  in 
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law  upon  the  face  thereof.  The  learned  court  at  Special  Term 
overruled  this  demurrer,  and  the  plaintiff  appeals  from  the  inter- 
locutory judgment  entered  upon  the  decision. 

As  we  read  the  provisions  of  chapter  4  of  the  Laws  of  1891,  aa 
amended,  it  is  a  permissive  statute,  giving  a  general  power  to  the 
board  of  rapid  transit  commissioners  to  determine  upon  the  necessity 
of  a  rapid  transit  railway,  and  generally  to  do  all  things  necessary 
to  carry  out  the  work,  but  we  nowhere  find  any  specific  authority 
for  using  or  storing  dynamite  in  the  heart  of  a  great  city,  contrary 
to  the  laws,  ordinances  and  regulations  of  such  city.  Permission  to 
do  a  thing  is  not  a  direction,  and  a  legislative  permission  neither 
impUcs  a  right  to  appropriate  property  without  compensation,  nor 
confers  a  license  to  commit  a  nuisance.  To  base  upon  a  legislative 
grant  of  power  to  do  a  thing  an  immunity  from  consequences, 
which  deprive,  or  tend  to  deprive,  a  pereon  of  that  which  is  his 
property,  there  should,  at  least,  be  found  a  direction  wliich  is  clear 
and  quite  unmistakably  imperative.  (Sammofis  v.  City  of  Glovers- 
viUe,  175  N.  Y.  346,  352,  and  authorities  there  cited.)  In  Cogswell 
V.  N.  y.,  N.  R.  (&  H,  R.  R.  Co.  (103  N.  Y.  10,  24)  the  court  cites 
and  approves  an  English  case  {Metropolitan  Asylum  District  v. 
IliU^  6  App.  Cas.  213),  in  which  it  is  said  :  "  Where  the  terms  of 
the  statute  are  not  imperative,  but  permissive,  when  it  is  left  to 
the  discretion  of  the  persons  empowered  to  determine  whether  the 
general  powers  committed  to  them  shall  be  put  into  execution  or 
not,  I  think  the  fair  inference  is  that  the  Legislature  intended  that 
discretion  to  be  exercised  in  strict  conformity  with  private  rights, 
and  did  not  intend  to  confer  license  to  commit  nuisance  in  any 
place  which  might  be  selected  for  the  purpose."  The  Cogswell 
Case  {supra)  is  cited  by  the  court  in  Sammons  v.  City  of  Glovers- 
ville  {supra)y  and  it  may  be  accepted  as  the  law  of  this  State.  There 
is  no  doubt  that  the  keeping  of  this  amount  of  high  explosive  in  the 
city  of  New  York  is  a  nuisance  both  at  common  law  and  under  the 
provisions  of  the  charter  (Laws  of  1897,  chap.  378,  §  763),  and  aa 
the  provisions  of  chapter  4  of  the  Laws  of  1891,  as  amended,  did  not 
specially  authorize  the  use  of  explosives  or  tlie  keeping  of  them  in 
quantities  in  excess  of  that  allowed  by  the  municipal  authorities,  it 
can  afford  no  defense  in  this  action,  where  the  complaint  alleges  an 
actual  trespass  upon  the  property  of  the  plaintiff's  assignor.     The 
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gravamen  of  the  action  is  the  nuisance  committed  by  the  original 
defendant,  Ira  A.  Shaler,  who  has  since  died,  the  action  being 
continued  against  this  administratrix,  May  L.  Shaler,  and  it  cannot 
be  defeated  under  the  allegations  of  the  second  defense. 

The  interlocutory  judgment  and  order  appealed  from  should  be 
reversed,  with  costs,  and  the  demurrer  sustained,  with  costs. 

GooDKicH,    P.    J.,   Babtlbtt,   Hibsohbkeg  and   Hooker,  JJ.,. 
concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sus> 
tained,  with  costs. 


JuDsoN  Lawson,  Respondent,  v.  Dawson  B.  Hilton  and  Others,. 
Defendants,  Impleaded  with  Thomas  F.  Adams,  Appellant. 

Opening  a  dtfatUt—  the  discretion  of  the  Special  Term  is  remeuxMe  by  the  Appel- 
late IHvieion  —  it  is  not  neeesiory  to  show  an  abuse  of  discretion,  orUy  its  wrong'- 
ful  exercise — when  a  drfauU  tifiauld  he  opened. 

The  discretion  referred  to  in  section  724  of  the  Code  of  Civil  Procedure,  which  pro> 
Tides,  *'  the  court  may  likewise,  in  its  discretion,  and  upon  such  terms  as  jus- 
tice requires,  at  any  time  within  one  year  after  notice  thereof,  relieve  a  party 
from  a  judgment,  order  or  other  proceeding  taken  against  him  through  his 
mistake,  inadvertence,  surprise  or  excusahle  neglect,''  while  it  is  to  he  exer- 
cised in  the  first  instance  hy  the  court  at  Special  Term,  is  the  discretion  of  the- 
Supreme  Court  consisting  of  all  the  justices  thereof,  and  is  subject  to  review 
by  the  Appellate  Division. 

It  is  not  necessary,  in  order  that  such  discretion  of  the  Special  Term  be  disturbed, 
that  the  Appellate  Division  should  determine  that  there  was  an  abuse  of  dis- 
cretion; it  is  sufficient  if  the  Appellate  Division  reaches  the  conclusion  that  the- 
discretion  was  wrongly  exercised. 

The  defendant  in  an  action  to  foreclose  a  mortgage  made  a  motion  to  open  a  judg> 
ment  rendered  against  him  by  default.  The  moving  papers  alleged  that  the 
default  was  due  to  the  fact  that  the  day  preceding  the  appearance  of  the  case 
on  the  day  calendar  of  the  Special  Term  his  attorneys  had  moved  their  law 
offices,  with  the  result  that  their  papers  were  thrown  into  confusion  and  that 
no  one  in  the  office  of  the  defendant's  attorneys  noticed  that  the  case  was  upon 
the  day  calendar. 

Udd,  that  an  order  denying  a  motion  to  open  the  default  should  be  reversed  and 
the  motion  granted  upon  payment  of  the  costs  and  disbursements  up  to  the 
entry  of  the  judgment. 

Jenks,  J.,  dissented. 
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Appeal  by  the  defendant,  Thomas  F.  Adams,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  23d 
day  of  May,  1908,  denying  the  said  defendant's  motion  to  open  his 
default  and  to  restore  the  case  to  the  calendar. 

Lynn  W.  Thompaony  for  the  appellant. 

Jolin  P,  Everett^  for  the  respondent. 

Woodward,  J. : 

This  action  was  brought  to  foreclose  a  mortgage  given  by  Dawson 
B.  Hilton  and  Gustav  Levy  to  the  plaintiff  in  connection  with  a 
building  loan  contract.  Issue  was  duly  joined  in  the  case,  it  was 
placed  upon  the  calendar  and  was  adjourned  over  owing  to  illness 
on  the  part  of  plaintiff's  attorney.  It  was  subsequently  restored  to 
the  Special  Term  calendar,  and  on  the  5th  day  of  May,  1903,  the 
case  appeared  upon  the  day  calendar.  No  one  appearing  on  behalf 
of  the  defendant  a  default  was  taken,  and  subsequently  an  inquest 
was  taken  and  a  judgment  procured.  On  the  motion  to  set  aside 
the  judgment  and  for  leave  for  the  defendant  to  have  an  opportunity 
to  try  his  case,  it  was  shown  to  the  court  at  Special  Term  that  on 
the  day  preceding  the  appearance  of  the  case  on  the  day  calendar 
defendant's  attorneys  moved  their  law  offices,  with  the  result  that 
their  papers  were  thrown  into  confusion,  and  that  no  one  in  the 
office  of  defendant's  attorneys  noticed  that  tlie  case  was  on  the  day 
calendar  for  May  fifth,  and  that  because  of  this  fact  the  default  was 
made.  The  defendant  alleges  that  he  has  a  good  and  meritorious 
defense  to  the  action,  and  he  desires  to  have  his  day  in  court.  The 
learned  court  at  Special  Term  denied  the  motion,  and  appeal  comes 
to  this  court. 

It  is  urged  in  support  of  this  order  that  it  was  a  m.atter  resting 
in  the  discretion  of  the  Special  Term,  and  that,  in  the  absence  of  an 
abuse  of  this  discretion,  this  court  is  not  justified  in  reversing  this 
order,  and  many  authorities  are  cited,  largely  from  the  reports  of 
the  Court  of  Appeals,  in  support  of  this  proposition.  The  lan- 
guage of  section  724  of  the  Code  of  Civil  Procedure  is  that  "  the 
court  may  likewise,  in  its  discretion,  and  upon  such  terms  as  justice 
requires,  at  any  time  within  one  year  after  notice  thereof,  relieve  a 
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party  from  a  judgment,  order,  or  other  proceeding,  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect ;  and  may  supply  an  omission  in  any  proceeding."  The  dis- 
<;retion  is  that  of  the  court,  and  while  this  is  to  be  exercised  in  the 
first  instance  by  the  court  at  Special  Term,  it  is  still  the  discretion 
of  the  Supreme  Court,  consisting  of  all  of  the  justices  elected  or 
appointed  to  that  oflSce  (State  Const,  art.  6,  §  1),  and  is  the  sub- 
ject of  review  in  this  court.  {Bassett  v.  French^  156  N.  T.  46, 47.) 
It  is  not  necessary  that  we  should  find  an  abuse  of  the  discretion ; 
it  is  enough  if  we  reach  the  conclusion  that  under  the  circumstances 
disclosed  in  the  moving  papers  the  defendant  should  have  the 
right  to  the  relief  asked  for.  There  seems  tf  be  no  good  reason  to 
believe  that  the  defendant  intended  to  permit  judgment  to  be 
taken  by  default;  there  is  a  reasonable  excuse  offered  for  the 
default,  and  the  ends  of  justice  are  as  a  rule  best  promoted  by 
giving  every  man  an  opportunity  to  have  his  day  in  court.  There 
appears  to  have  been  a  controversy  between  the  parties  which 
might  properly  have  been  tried  under  the  pleadings,  and  we  are  of 
opinion  that  the  order  appealed  from  should  be  reversed,  and  that 
the  case  should  be  restored  to  the  calendar,  upon  the  payment  of 
the  costs  and  disbursements  up  to  the  entry  of  the  judgment. 

The  order  appealed  from  should  be  reversed,  without  costs  of 
this  appeal  to  either  party,  and  the  case  should  be  restored  to  its 
place  upon  the  calendar,  upon  the  payment  by  the  appellant  of 
costs  and  disbursements  up  to  the  entry  of  judgment. 

Goodrich,  P.  J.,  Hiksohbebo  and  Hooker,  JJ.,  concurred; 
Jenks,  J.,  dissented. 

Order  reversed,  without  costs  of  this  appeal  to  either  party,  and 
case  restored  to  its  place  upon  the  calendar,  upon  the  payment  by 
the  appellant  of  costs  and  disbursements  up  to  the  time  of  the  entry 
of  judgment. 

Af  P.  Drv.— Vol.  LXXXIX.        20 
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Emily  Keepdss,  Appellant,  v,  Annie  Weilmitnster  and  Chables 
Wbilmunster,  Respondents. 

Annie  Weilmunster,  Respondent,  v.  Emily  Keefuss  and  Chris- 
topher J.  Keefuss,  Appellants. 

Exchange  of  recU  property  indtuxd  by  Jraudulent  representations — an  action  to  set 
it  aside  is  not  defeated  by  proof  that  the  plaintiff  contintted,  after  bringing  the  suit, 
a  saloon  business  on  the  property  thus  acquired  by  her— offer  to  return  what  shs 
received. 

March  12,  1901,  a  woman  was  induced  to  exchange  real  property  owned  by  her 
for  a  hotel  and  liquor  saloon,  in  reliance  upon  fraudulent  representations  made 
to  her  by  the  other  party  to  the  exchange  as  to  the  daily  receipts  of  the  saloon. 
On  March  26,  1901,  as  soon  as  she  had  discovered  the  fraud  and  the  where- 
abouts of  the  other  party  to  the  exchange,  she  demanded  a  reconveyance  of 
her  property  offering  to  retransfer  the  hotel  and  saloon  property  and  to  account 
for  the  moneys  received  by  her  while  she  was  in  possession.  On  the  same 
day,  her  demand  having  been  refused,  she  began  an  action  to  set  aside  the 
exchange. 

EeUd,  that  the  fact  that  she  continued,  until  the  trial  of  the  action,  eleven  months 
after  its  commencement,  in  the  physical  custody  of  the  hotel  and  saloon 
secured  a  renewal  of  the  liquor  tax  certificate  and  generally  conducted  the 
property  as  though  she  were  the  owner  of  the  same,  did  not  defeat  her  right 
to  relief; 

That,  after  beginning  the  action,  she  became  a  trustee  of  the  property  pending^ 
the  litigation  and  that  it  was  her  duty  to  handle  the  same  in  such  a  manner  aa 
to  preserve  as  far  as  possible  the  full  value  of  the  premises; 

That  the  rule,  that  he  who  seeks  to  rescind  an  agreement  upon  the  ground  of 
fraud  must  place  the  other  party  in  as  good  a  situation  as  that  in  which  he 
was  when  the  agreement  was  made,  is  satisfied  if  the  judgment  asked  for  will 
accomplish  that  result,  and,  in  such  a  case,  no  offer  to  return  that  which  was. 
received  is  necessary. 

Appeal  in  the  first  above-entitled  action  by  the  plaintiff,  Emily 
Keefuss,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendants  in  said  action,  entered  in  the  office  of  the  clerk  of  the 
county  of  Richmond  on  the  30th  day  of  April,  1902,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  Richmond  Special 
Term  dismissing  the  plaintiff's  complaint  upon  the  merits. 

Appeal  in  the  second  above-entitled  action  by  the  defendants, 
Emily  Keefuss  and  another,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff  in  said  action,  entered  in  the  office  of 
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the  clerk  of  the  county  of  Eichmoiid  on  the  30th  day  of  April,  1902, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Richmond 
Special  Term. 

Martin  Paskusz^  for  the  appellants. 

William  II,  Geiger^  for  the  respondents. 

Woodward,  J. : 

The  plaintifiE  in  Keefusa  v.  Weilmunster  (the  second  action  being 
incidental,  and  tried  in  connection  with  the  first)  brings  an  equitable 
action  to  have  a  deed  heretofore  executed  by  her  to  the  defendant 
Annie  Weilmunster  declared  null  and  void  on  the  ground  of  fraud 
The  learned  court  at  Special  Term  found  the  facts  in  substantial 
accord  with  tlie  allegations  of  tlie  plaintiff's  complaint,  but  refused 
to  grant  the  relief  prayed  for  upon  the  ground  that  the  plaintiff, 
having  retained  the  property  which  had  been  delivered  into  her  pos- 
session by  the  defendants,  in  consideration  of  the  transfer  of  the  real 
estate,  for  a  long  time  after  discovery  of  the  fraud,  had  forfeited  her 
right  to  an  equitable  rescission  of  the  contract.  The  plaintiff  appeals 
from  the  judgment. 

An  examination  of  the  case,  in  the  light  of  authorities  which  are 
controlling  here,  convinces  us  that  the  learned  court  at  Special  Term 
has  erred  in  making  tliis  disposition  of  the  case.  The  action  is  not 
an  action  at  law,  but  is  one  invoking  equitable  jurisdiction  and 
equity  in  a  proper  case  is  never  impotent.  The  learned  court  finds 
that  the  plaintiff,  on  the  12th  day  of  March,  1901,  was  the  owner  of 
the  land,  buildings,  etc.,  at  Southfield,  borough  of  Richmond  and 
city  of  New  York,  known  as  70  New  York  avenue,  as  well  as  cer- 
tain other  premises  involved  in  the  other  action ;  that  at  the  same 
time  the  defendant  Charles  Weilmunster,  husband  of  the  other 
defendant,  was  the  owner  of  a  certain  hotel  and  liquor  saloon,  known 
as  No.  195  West  street,  in  the  borough  of  Manhattan,  together  with 
the  stock  of  liquors,  cigars,  etc.,  then  upon  the  premises,  as  well  as  a 
certain  liquor  tax  certificate,  a  lease  of  the  premises  for  five  years, 
etc.,  subject  to  a  certain  chattel  mortgage ;  that  on  the  date  above 
mentioned  both  of  the  above-named  defendants,  with  intent  to 
deceive  and  defraud  the  plaintiff,  and  to  obtain  a  conveyance  of 
the  property  of  the  plaintiff  above  described,  and  to  induce  the 
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plaintiflE  to  purchase  the  property  of  the  defendant  Charles  Weil- 
munster,  falsely  and  fraudulently  represented  to  the  plaintif!  that 
the  receipts  of  the  saloon  were  never  less  than  sixty-five  dollars 
per  day,  and  that  they  averaged  from  sixty-five  dollars  to  one 
hundred  dollars  per  day,  etc. ;  that  all  of  these  representations 
were  false  and  untrue,  and  that  they  were  known  to  the  defend- 
ants to  be  false  and  untrue  when  they  were  made ;  that  they  were 
made  by  thetn  with  intent  to  deceive  and  defraud  the  plaintiff; 
that  the  plaintiff  relied  upon  the  said  representations  and  believed 
them  to  be  true,  and  was  induced  thereby  to  transfer  to  the  defend- 
ant Annie  Weilmunster  the  said  premises  No.  70  New  York  avenue, 
and  to  accept  the  transfer  of  the  property  of  the  defendant  Charles 
Weilmunster ;  that  prior  to  the  commencement  of  this  action,  and 
on  or  about  the  26th  day  of  March,  1901,  and  as  soon  as  the  plaintiff 
discovered  the  falsity  of  the  said  representations,  and  as  soon  as  she 
discovered  the  whereabouts  of  the  said  defendants,  which  prior 
thereto  was  unknown  to  her,  the  plaintiff  tendered  to  reconvey  and 
retransfer  and  set  over  to  the  defendants  the  said  saloon  premises, 
the  said  lease,  etc.,  and  offered  to  account  to  the  said  defendants  for 
all  of  the  receipts  and  moneys  received  by  her  during  the  time  that 
the  plaintiff  had  possession  between  the  12th  day  of  March,  1901, 
and  the  26th  day  of  March,  1901,  and  requested  and  demanded  that 
the  defendant  Annie  Weilmunster  reconvey  to  her  the  said  premises 
described  in  the  complaint,  and  cancel  and  surrender  the  bond  and 
mortgage  described  in  the  complaint  in  the  action  entitled  Annie 
Weilmunster  against  Emily  Keefuss  and  Christopher  J.  Keefuss, 
but  the  defendants  refused  and  still  refuse  to  do  so ;  that  thereupon, 
and  on  the  26tli  day  of  March,  1901,  this  action  was  commenced  by 
the  personal  service  of  the  summons  and  complaint  upon  both 
defendants. 

Under  this  state  of  facts  there  can  be  no  doubt  of  the  plaintiff's 
right  to  equitable  relief.  She  acted  promptly  on  discovering  the 
fraud ;  she  offered  to  reconvey  all  of  the  tangible  property  and  to 
account  for  all  moneys  which  came  to  her  in  the  conduct  of  the 
lousiness,  and  on  the  defendants  refusing  to  reconvey  the  property 
to  her  she  commenced  this  action,  not  delaying  a  single  day.  In 
her  complaint  she  sets  forth  the  above  facts,  with  others,  in  detail, 
and  brings  the  property  into  court  and  leaves  it  subject  to  the  final 
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judgmeDt.  She,  however,  continued  in  the  physical  custody  of  the 
leased  premises,  secured,  through  her  husband,  a  renewal  of  the 
liquor  tax  certificate,  and  generally  conducted  the  property  as  though 
she  were  the  owner  of  the  same,  during  the  pendency  of  the  action^ 
and  for  a  period  of  about  eleven  months  after  the  discovery  of  the 
fraud,  and  it  is  this  conduct  which  the  learned  court  at  Special  Term 
has  found  constitutes  a  bar  to  her  remedy  in  this  action.  This  is, 
we  believe,  a  misapprehension  of  the  rule  governing  in  such  actions. 
When  the  plaintiff  instituted  tliis  action,  and  asked  for  a  reconvey- 
ance upon  a  retransfer  by  the  plaintiff  to  the  defendants  of  the  said 
liquor  saloon,  etc.,  her  relations  to  the  property  were  changed ;  she 
assumed  to  be  merely  the  trustee  of  the  property  pending  the  litigation, 
and  it  was  her  duty  to  handle  the  same  in  a  manner  to  preserve  so  far 
as  possible,  the  full  value  of  the  premises.  They  were  used  for 
saloon  purposes;  to  preserve  their  usefulness  and  value  it  was 
necessary  that  a  new  license  should  be  taken  out,  and  to  say  that 
because  this  woman  remained  in  possession  of  the  premises  and  did 
the  things  which  were  necessary  to  preserve  the  property  she  has 
forfeited  her  right  to  the  interposition  of  a  court  of  equity,  is  to 
deny  substantial  justice  to  one  who  has  been  wronged  through 
fraud.  She  was  not  obliged,  as  a  condition  of  invoking  the  aid  of 
a  court  of  equity,  to  step  out  into  the  streets,  abandoning  the  prop- 
erty and  taking  the  chances  of  proving  her  case ;  she  had  done  her 
full  duty  in  the  premises  when  she  offered  to  return  the  property 
to  tlie  defendants  before  bringing  the  action,  and  then,  upon  a 
refusal  by  the  defendants  to  reconvey,  continuing  to  hold  and  care 
for  the  property  until  it  should  be  disposed  of  according  to  the  facts 
which  should  be  found  upon  the  trial.  Her  possession,  during  the 
pendency  of  the  action,  was  the  involuntary  possession  of  property 
which  she  had  been  fraudulently  induced  to  take  and  which  she 
had  offered  to  return ;  and  as  she  asked  for  a  reconveyance  only 
upon  her  own  retransfer  of  the  property  which  she  had  received 
from  the  defendants,  which  would  include  an  accounting,  there  was 
no  time  in  which  all  of  the  rights  of  the  defendants  were  not 
secure ;  they  were  placed,  so  far  as  it  lay  in  the  power  of  the  plain- 
tiff to  do  so,  in  the  same  position  that  they  were  in  when  the  fraud 
was  discovered,  and  they  certainly  may  not  be  heard  to  complain 
because  she  kept  the  property  in  condition  to  continue  the  business,  in 
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spite  of  the  fact  that  the  defendants  refused  to  do  her  justice  when 
their  attention  was  called  to  the  fraud  which  had  been  practiced. 
The  rule  that  he  who  seeks  to  rescind  an  agreement  upon  the 
ground  of  fraud  must  place  the  other  party  in  as  good  a  situation 
as  that  in  which  he  was  when  the  agreement  was  made,  is  satis- 
fied if  the  judgment  asked  for  will  accomplish  that  result,  and  in 
such  a  case  no  offer  to  return  that  which  was  received  is  necessary. 
{AlUrton  v.  Allerton^  50  N.  Y.  670 ;  Berry  v.  A.  C,  Ins.  Co.^  132 
id.  49,  55 ;  Tail  v.  Reynolds^  118  id.  297.)  In  the  last  cited  case  it 
is  said :  "  Such  an  action  (an  equitable  action)  is  not  founded  upon 
a  rescission,  but  is  maintained  f(yr  a  rescission,  and  it  is  sufScient 
therefore  for  the  plaintiff  to  offer  in  his  complaint  to  return  what 
he  has  received  and  make  tender  of  it  on  the  trial."  In  the  case  at 
bar  the  plaintiff  in  her  complaint  asked  for  relief  only  upon  equi- 
table principles  and  a  reconveyance  of  the  property  she  had  received. 
(See  QovM  v.  Cayuga  County  National  Banky  86  N.  T.  75,  83.) 

The  second  action  relates  to  a  mortgage  given  in  connection  with 
the  main  transaction,  and  as  new  trials  will  be  necessary,  there 
appears  no  reason  for  discussing  the  questions  presented  further. 
The  entire  transaction  appears  to  be  vitiated  by  fraud,  and  we  have 
no  doubt  that,  within  the  rules  above  suggested,  the  plaintiff  was 
entitled  to  the  relief  prayed  for,  and  that  there  is  power  in  the 
court  to  place  the  parties  substantially  upon  the  grounds  which 
they  occupied  before  the  transaction  out  of  which  this  controversy 
grows. 

The  judgments  appealed  from  should  be  reversed  and  new  trials 
granted,  costs  to  abide  the  final  award  of  costs. 

Goodrich,  P.  J.,  Babtlktt,  Hirsohbeeg  and  Jekks,  JJ., 
concurred. 

Judgments  reversed  and  new  trials  granted,  costs  to  abide  the 
final  award  of  costs. 


Digitized  by  VjOOQ IC 


GATENS  V.  METROPOLITAN  STREET  R.  CO.    311 
App.  Div.]  .Second  Department,  December,  1903. 


William  F.  Gatbns,  Respondent,  v.  Metkopolitan  Street  Rail- 
way Company,  Appellant. 

Jfegligenee  —  injury  to  a  platform  poMenger  thrown  from  a  car  while  pasnng  over  a 
curve — what  proof  as  to  the  speed  of  the  car  and  the  absence  of  warning  is  sufficient 
to  sustain  a  verdict  in  his  favor. 

In  an  action  brought  to  recover  damages  for  personal  injuries,  the  plaintiff  gave 
evidence  tending  to  show  that  he  boarded  one  of  the  defendant's  electric  street 
cars  and  stood  upon  the  platform,  all  the  seats  and  standing  room  inside  the 
car  being  occupied;  that  the  conductor  made  no  objection  to  his  standing  upon 
the  platform  and  collected  his  fare  there;  that  while  he  was  standing  upon  the 
platform,  with  his  back  to  the  body  of  the  car,  holding  on  by  the  handrail,  the 
car  struck  a  curve  with  such  force  as  to  break  the  plaintiff's  hold  upon  the 
handrail  and  throw  him  violently  into  the  street;  that  the  plaintiff  was  unaware 
of  the  existence  of  the  curve;  that  the  car  was  going  very  fast  as  it  approached 
the  curve,  and  that  its  speed  had  not  been  slackened  when  it  struck  the 
curve.  One  of  the  defendant's  rules  required  that  the  speed  of  cars  rounding 
curves  should  be  reduced  one  half. 

EM,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
afSrmed; 

That,  when  about  to  run  its  car  very  fast  around  a  curve,  the  defendant  owed  to 
the  plaintiff,  a  platform  passenger,  the  duty  of  informing  him  of  that  fact  or 
of  indicating  to  him  in  some  way  that  he  must,  at  that  point,  exercise  increased 
care  for  his  own  safety. 

Woodward,  J.,  dissented. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  ofSce  of  the  clerk  of  the  county  of  Kings  on  the 
3l8t  day  of  January,  1903,  upon  the  verdict  of  a  jury  for  $1,500. 

Bayard  H.  Ame&  {^Arthur  Ofner  with  him  on  the  brief],  for 
the  appellant. 

Samud  S.  Whitehouae^  for  the  respondent 

HiBSOHBERO,  J. : 

The  judgment  recovered  by  the  plaintiff  is  for  damages  because  of 
personal  injuries  sustained  by  him  on  being  tlirown  from  the  rear 
platform  of  one  of  the  defendant's  cars  while  rounding  a  curve  on 
Fourth  avenue  at  or  near  Fifteenth  street  in  the  borough  of  Man- 
hattan.   He  testified  that  the  car  was  crowded  inside,  all  the  seats 
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and  standing  room  being  occnpied,  and  that  the  conductor  made  no 
objection  to  his  standing  upon  the  platform,  but  on  the  contrary  col- 
lected his  fare  there.  He  did  not  know  of  the  existence  of  the 
curve,  but  was  standing  at  the  time  with  his  back  to  the  body  of  the 
car,  holding  on  by  the  handrail.  The  car  was  going  very  fast 
as  it  approached  the  curve,  and  without  any  slackening  of  speed 
struck  the  curve  very  forcibly,  breaking  his  hold  upon  the  handrail 
and  throwing  him  so  violently  into  the  street  that  he  remained 
unconscious  for  a  considerable  period  of  time  after  he  was  taken  to 
a  hospital. 

The  plaintiff's  version  of  the  occurrence  was  corroborated  by  a 
companion  who  testified  tliat  the  car  was  going  very  fast  as  it 
approached  the  curve,  and  that  it  did  not  slacken  its  speed  at  all. 
This  companion  further  testified  to  the  fact  that  he  had  his  arm 
around  a  stanchion  and  managed  to  hold  on  as  the  car  rounded  the 
curve  although  he  was  thrown  towards  the  door  of  the  car  by  the 
impetus. 

As  against  this  evidence  the  motorman  testified  that  he  had 
reduced  the  speed  of  the  car  at  the  curve  to  one-half,  in  accordance 
with  a  rule  of  the  company,  and  another  witness  for  the  defendant 
testified  that  tlie  car  was  going  at  that  point  at  a  regular  rate  of 
speed,  adding,  "  /think  it  slowed  up  going  round  that  curve,  because 
they  aU  doP  The  conductor  testified  that  the  car  was  behind  time ; 
that  he  was  standing  in  the  car  collecting  fares  at  the  time  of  the 
accident,  and  that  up  to  that  time  the  car  was  going  at  the  usual 
rate. 

That  the  car  went  around  the  curve  at  a  sufficient  rate  of  speed 
to  throw  the  plaintiff  off,  and  that  it  did  in  fact  throw  him  off  not- 
withstanding his  efforts  to  hold  fast  by  the  handrail  is  undisputed. 
No  evidence  was  given  tending  to  show  that  the  plaintiff  received 
any  warning  of  the  approach  of  the  curve,  the  defense  being  predi- 
cated mainly  upon  the  evidence  of  the  conductor,  to  the  effect  that 
there  was  room  inside  of  the  car  at  the  time,  and  that  there  were 
even  vacant  seats.  The  case  was  submitted  to  the  jury  in  a  charge 
very  favorable  to  the  defendant,  to  which  charge  the  defendant  took 
no  material  exception,  and  the  verdict  must  be  deemed  to  establish 
in  the  plaintiff's  favor  such  facts  as  were  in  dispute. 

Assuming,  as  the  jury  has  found,  that  there  was  no  room  for  the 
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plaintiff  iDside  the  car,  the  defendant  on  accepting  him  as  a  platform 
passenger  certainly  owed  him  the  duty  of  transporting  him  in  such 
a  manner  as  to  render  his  position  on  the  platform  reasonably  safe,, 
and  it  cannot  be  said  that  there  was  no  evidence  which  would  justify 
a  jury  in  concluding  that  that  duty  was  neglected.  If  the  jury 
believed  the  evidence  of  the  plaintiff  and  his  companion  that  the^ 
car  approached  the  curve  at  a  high  rate  of  speed  which  was  not 
reduced  in  going  around  it,  then  they  would  be  entitled  to  find  that 
the  motorman  negligently  violated  the  rule  of  the  company,  which 
required  him  to  reduce  the  rate  one-half  at  that  point,  and  this  find- 
ing alone  would  be  suificient  to  support  the  claim  of  negligence. 

The  question  of  the  liability  of  the  defendant  under  circum- 
stances  similar  to  those  herein  presented  has  been  recently  consid- 
ered by  the  writer,  and  the  cases  collated  in  Sheeron  v.  Coney- 
Island  i&  B.  B.  R.  Co.  (89  App.  Div.  338),  and  in  the  dissent- 
ing opinion  in  Moskowitz  v.  BrooklAfn  Heights  R.  R,  Co.  (89 
App.  Div.  425).  The  numerous  authorities  need  not  be  repeated 
here.  They  seem  to  be  quite  uniform  in  holding  that  the  passenger 
who  has  been  accepted  as  such  upon  the  platform  of  a  crowded 
car  may  assume  that  it  is  a  reasonably  safe  place  to  ride,  and  that  the 
transportation  company  owes  him  the  duty  of  guarding  his  person; 
from  danger,  at  least  in  so  far  as  ordinary  care  will  accomplish  that 
result.  Many  of  the  authorities  enjoin  the  exercise  of  great  care 
in  tlie  preservation  of  the  safety  of  such  a  passenger,  and  some 
require  the  exercise  of  extraordinary  care,  but  in  most  of  them 
stress  is  laid  upon  the  obligation  of  giving  some  warning  to  the  pas- 
senger thus  dangerously  situated  before  exposing  him  to  the  peril  of 
an  unknown  curve  in  the  road.  Thus,  in  Wilder  v.  Metropolitan 
Street  R.  Co,  (10  App.  Div.  364)  this  court  said,  through  Mr.  Jus- 
tice Bradley  (p.  367)  :  "  But  if  warning  to  passengers  in  the  car 
was  reasonably  necessary  for  their  protection  or  safety,  it  was  the 
duty  of  the  defendant  to  give  them  the  benefit  of  it."  In  Lucas  v. 
Metropolitan  Street  R.  Co.  (56  App.  Div.  405)  the  court  said 
(p.  407)  :  ^'  The  defendant  having  permitted  the  plaintiff  to  go  upon 
its  car  and  taken  his  fare,  obligated  itself  to  exercise  extra^ordi- 
nary  care  to  transport  him  to  the  point  of  his  destination  without 
injury.  It  could  not  expose  him  to  unreasonable  danger,  even 
though  he  stood  upon  the  platform  of  the  car.     {Oraham  v.  Ma/n^ 
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hattan  li.  Co.,  149  N.  Y.  336.)  When  it  was  about  to  run  its  car 
around  the  curve  at  the  speed  set  out  in  the  record,  it  owed  the 
plaintiff  n  duty  [of  informing  him  of  that  facty  or  indicating  to 
him  in  some  way  that  he  must  exercise  at  that  point  increased  care 
for  his  own  safety.  This,  the  verdict  of  the  jury  establishes  that 
the  defendant  did  not  do,  and  the  failure  to  perform  this  duty,  the 
plaintiff  l)eing  free  from  negligence,  renders  it  liable.  {Dillon  v. 
Forty-second  St  R.  Co,^  28  App.  Div.  404 ;  Schaeferw  Union  R,  Co.^ 
29  id.  262 ;  Lansing  v.  Coney  Island  <&  B,  R.  R,  Co,y  16  id. 
146.)  "  In  Schaefer  v.  Union  R.  Co.  (29  App.  Div.  261)  the  court 
said  (p.  263)  :  "  That  the  car  was  permitted  to  go  down  the  incline 
at  a  very  high  rate  of  speed ;  that  it  was  crowded  with  passengers 
inside  and  out ;  that  while  going  at  that  rate  of  speed  it  struck  this 
curve ;  that  the  passengers  had  no  wa/ming  of  the  approach  of  the 
curve,  and  that  the  car  lurched  so  that  several  passengers  besides 
the  plaintiff  were  thrown  down,  was  established  by  the  evidence  and 
might  have  been  found  by  the  jury.  Upon  those  facts  the  jury 
might  well  have  predicated  negligence  on  the  part  of  the  defendant." 
In  Oraham  v.  Ma?ihattan  R.  Co,  (149  N.  Y.  336)  the  Court  of 
Appeals  stated  the  rule  applicable  to  this  class  of  cases  to  be  that 
where  a  person  is  taken  upon  a  train  for  transportation  upon  a  plat- 
form as  a  passenger,  the  company  was  "  bound  to  exercise  a  high 
degree  of  care  to  make  the  platform  safe  for  his  occupation,  and  he 
was  entitled  to  assume  that  it  would.^^  The  court  added  (p.  342)  : 
*'  Even  if  the  plaintiff  assumed  the  ordinary  risk  which  attended 
riding  upoi\  the  platform,  he  had  a  right  to  assume  that  the  defend- 
ant's servants  would  cause  no  unreasonable  disturbance  of  the  crowd, 
and  that  the  cars  were  so  constructed  as  not  to  render  his  position 
dangerous  from  their  proximity  to  each  other  in  passing  over  any 
portion  of  the  road,  or  at  least  if  such  danger  existed  that  he  would 
he  apprised  of  it.^^ 

The  rule  which  requires  that  a  passenger  who  is  permitted  by  a 
common  carrier  to  occupy  a  dangerous  place  for  hire  to  be  notified 
that  he  is  approaching  a  part  of  the  road  where  an  unusual  effort  on 
his  part  will  be  required  to  avert  peril  which  is  unknown  to  him,  is 
a  salutary  one,  and  many  other  cases  than  those  referred  to  might 
be  cited  in  its  support.  If  no  such  obligation  existed  a  very  large 
number  of  the  patrons  of  the  transportation  companies  in  the  city 
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of  New  York  wonld  be  exposed  to  constant  danger,  and  the  con- 
dition would  be  fulfilled  which  Mr.  Justice  Cullen  reprobated  in 
Dochtermmin  v.  Brooklyn  Heights  R.  JS,  Co.  (32  App.  Div.  13,  15), 
viz.,  "  that  a  carrier  *  *  *  may  successfully  assert  that  in  the 
usual  and  proper  management  of  its  road  a  passenger  must  neces- 
sarily and  ordinarily  risk  the  safety  of  his  body  and  bones." 

The  appeal  presents  no  other  question  than  the  suflSciency  of  the 
evidence,  and  it  follows  that  the  judgment  should  be  affirmed. 

GooDKicH,  P.  J.,  and  Hooker,  J.,  concurred ;  Jenks,  J.,  con- 
curred in  result ;  Woodward,  J.,  read  for  reversal. 

Woodward,  J.  (dissenting) : 

I  cannot  concur  in  the  affirmance  of  this  judgment.  The  plai?i- 
tiffs  theory  is  that  the  defendant  was  negligent  in  the  operation  of 
its  street  surface  electric  car  in  striking  a  curve  with  such  violence 
as  to  throw  him  from  the  rear  platform.  The  plaintiff,  with  a 
friend,  was  standing  upon  the  rear  platform  of  the  defendant's  car 
as  it  approached  Fifteenth  street  on  Fourth  avenue  in  the  borough 
of  Manhattan.  He  was  standing  with  his  back  to  the  motorman, 
looking  toward  the  rear  of  the  car,  and  his  friend  stood  facing  him 
with  his  arm  thrown  around  the  upright  standard  which  supports 
the  projecting  roof  of  the  car.  They  were  both  near  the  end  of 
the  platform,  and  the  plaintiff  testifies  that  his  hands  were  behind 
him,  grasping  the  handrail  or  rods  which  protect  the  windows  of 
closed  cars ;  that  he  did  not  know  that  this  curve  was  in  the  road, 
though  he  admitted  that  he  was  aware  of  the  fact  that  curves  were 
common  to  street  surface  railroads  and  that  the  car  was  going  fast 
when  it  struck  this  curve  and  that  he  was  thrown  out  into  the  street, 
sustaining  the  injuries  for  which  he  seeks  recovery.  His  testimony 
is  that  ^'  the  car  was  going  as  fast  as  it  had  been  going  on  the 
straight  rail  from  23d  Street ;  when  it  struck  the  curve  it  did  not 
slacken  up  at  all.  The  car  was  going  fast  as  it  approached  this 
curve."  The  plaintiff's  witness  Maguire,  his  friend,  testifies  that 
"  the  car  was  going  very  fast  as  it  approached  this  curve  at  15th 
Street.  It  did  not  slacken  speed  at  all."  This  is  the  only  evi- 
dence as  to  the  negligence  of  the  defendant  in  the  operation  of  tlie 
car.  What  does  the  plaintiff's  witness  mean  by  going  "  very  fast  ? " 
The  term  is  entirely  relative.    An  express  train  is  going  very  fast 
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when  it  is  running  fiity  or  sixty  miles  an  hour ;  five  or  six  miles  an 
hour  would  be  very  fast  for  a  canal  boat,  but  comparatively  slow 
for  an  electric  street  car,  and  the  defendant's  motorman  testified 
without  contradiction  that  the  car  was  running  about  four  miles  an 
hour  on  the  straight  rail  as  he  approached  Seventeenth  street,  and 
that  the  usual  rate  of  speed  on  this  line,  on  the  straight  rail,  is 
about  six  miles  per  hour.  This  is  the  highest  rate  of  speed  which 
there  is  any  evidence  to  support,  and  the  testimony  of  defendant's 
motorman  is  uncontradicted  that  he  turned  off  his  power  and  applied 
the  brake  ten  feet  before  reaching  the  curve,  so  that  the  situation  is 
presented  of  a  car  approaching  a  long  curve  at  a  speed  of  not  over 
six  miles  an  hour  with  the  current  entirely  turned  off  and  the 
brake  applied,  so  that,  as  the  motorman  testified  :  '^  I  just  let  the 
car  roll  when  I  turned  all  my  power  off,"  indicating  that  the  car 
struck  the  curve  only  with  the  momentum  it  had  gained  while 
running  at  not  to  exceed  six  miles  per  hour.  More  than  this,  the 
evidence  indicates  that  the  car  was  passing  up  grade,  for  the 
motorman  testified  that  "I  was  going  up  till  I  got  within 
ten  feet  of  15th  Street,  with  my  full  power  on,"  and  if  this  was 
the  case  there  would  be  no  doubt  that  the  speed  of  the  car 
must  have  been  materially  lessened  before  it  touched  the  curve. 
However  this  may  have  been,  there  is  absolutely  no  evidence 
that  the  car  was  going  faster  than  its  regular  speed  at  this  point ; 
no  evidence  that  it  was  running  more  than  six  miles  an  hour 
as  it  approached  the  curve,  and  the  defendant's  evidence  is  undis- 
puted that  the  current  was  turned  off  and  the  brakes  applied,  so  that 
the  car  could  not  have  struck  this  curve  with  the  momentum  of  the 
car  aided  by  the  tractive  force  of  the  electric  current  even  at  the 
rate  of  six  miles  an  hour.  Defendant's  witness,  William  Willan, 
who  was  employed  in  the  park  at  this  point,  and  who  testified  that 
he  had  seen  hundreds  and  thousands  of  cars  pass  this  curve,  says 
that  "  As  the  car  went  around,  and  as  this  accident  happened,  I  did 
not  notice  anything  unusual  in  the  speed  of  the  car ;  the  car  was  at 
a  regular  rate  of  speed ;  I  think  it  slowed  up  going  round  that 
curve,  because  they  all  do  ;  I  noticed  that  in  that  part  for  years.  I 
have  seen  cars  go  around  there  frequently  before  —  hundreds  and 
thousands  of  times.  There  was  nothing  in  the  speed  of  this  car  and 
the  way  it  went  around  that  seemed  unusual,  other  than  that  which 
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I  had  seen  there  again  and  again."  This  witness  saw  the  accident 
at  a  distance  of  fifteen  or  twenty  feet,  and  his  evidence  corroborates 
that  of  the  motorman  as  to  the  speed  of  the  car ;  that  it  was  the 
nsnal  speed ;  nothing  to  indicate  that  it  was  anything  different  from 
that  of  every  other  car  which  passed  over  this  curve.  Where,  then, 
is  the  basis  for  defendant's  negligence  ?  The  mere  fact  that  an  acci- 
dent happens  is  not  proof  of  negligence,  and  where  the  car  is  shown 
without  contradiction  to  have  been  operated  in  the  usual  and  cus- 
tomary manner,  where  long  experience  has  demonstrated  the  safety 
of  such  operation,  it  is  diflScult  to  understand  how  a  jury  may  prop- 
erly be  permitted  to  speculate  upon  the  probabilities  of  negligence. 
There  was  no  evidence  that  any  one  else  had  ever  been  thrown  off 
or  injured  at  this  point,  and,  as  was  said  in  the  case  of  Ayers  v. 
Jlochester  BaHway  Co.  (156  N.  Y.  104, 108) :  "  It  would  be  a  very 
harsh  rule  that  would  hold  a  company  liable  for  a  possible  injury 
resulting  while  passing,  at  a  proper  speed,  over  a  curve  that 
has  long  been  in  use  and  where  no  accidents  are  shown  to  have 
happened." 

The  complaint  does  not  allege  any  specific  act  of  negligence ; 
after  the  formal  allegations  in  reference  to  the  corporation  and  the 
presence  of  its  tracks,  it  is  averred  '^  that  there  was  at  said  time  a 
bend  or  curve  in  the  tracks  of  said  road,  on  said  Fourth  Avenue,  at 
or  near  Fifteenth  Street."  There  is  no  suggestion  that  this  was  a 
dangerous  curve,  or  that  the  defendant  had  any  reason  to  expect 
that  persons  in  the  exercise  of  reasonable  care,  while  occupying  the 
platform,  would  be  thrown  off  and  injured,  or  that  any  one  had  ever 
been  injured  at  this  point,  although  it  is  a  matter  of  common  knowl- 
edge that  a  large  portion  of  the  travelers  upon  the  street  surface 
railroads  do  occupy  the  platforms.  The  next  paragraph  of  the 
complaint  alleges  the  presence  of  the  plaintiff  upon  the  car,  the  pay- 
ment of  his  fare,  and  ^^  that  while  on  said  car,  and  while  the  same  was 
traveling  along  said  Fourth  Avenue,  and  when  it  reached  a  bend 
or  curve  in  the  track  at  or  near  Fifteenth  Street,  the  plaintiff 
was  violently  thrown  from  said  car  to  the  street."  The  next 
paragraph  alleges  the  injuries,  and  the  4th  paragraph  alleges 
that  "the  accident  and  injuries  aforesaid  were  caused  solely 
by  and  through  the  negligence  of  the  defendant,  its  agents  and 
servants."     These  are  the  only  averments  of  the  complaint  in 
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any  way  relating  to  the  question  of  negligence,  and  the  evidence 
does  not  suggest  that  there  was  any  duty  on  the  part  of  the  defend- 
ant to  give  a  warning,  or  that  the  curve  was  of  such  an  abrupt  or 
dangerous  character  as  to  impose  this  duty  on  the  defendant.  The 
case  apparently  proceeded  upon  the  -theory  that  the  naere  fact  that 
the  plaintiff  was  thrown  off  was  suflScient  to  charge  the  defendant 
with  negligence,  while  in  my  view  of  the  case  it  was  necessary  that 
the  plaintiff  should  allege  and  prove  the  specific  facts  on  which 
negligence  was  to  be  predicated.  This  curve  had  been  in  existence, 
and  the  defendant  had  operated  cars  over  it  for  some  time ;  for  time 
enough  so  that  one  of  the  witnesses  testifies,  and  he  is  uncon- 
tradicted, that  he  had  seen  hundreds  and  thousands  of  cars  pass 
over  this  curve,  and  there  is  not  a  particle  of  evidence  to  show  that 
the  car  was  not  operated  in  the  usual  and  customary  manner,  or  that 
this  experience  had  ever  developed  any  fact  which  was  calculated  to 
give  the  defendant  notice  that  it  owed  a  duty  to  give  a  special  warn- 
ing, or  to  take  any  greater  precautions  than  were  taken  on  this 
particular  occasion.  Experience  is  the  test  in  cases  of  this  character, 
and  when  experience  had  demonstrated  that  cans  could  be  run  with 
safety  at  the  rate  of  speed  at  which  this  car  was  moving,  and  under 
the  circumstances  disclosed  by  the  evidence,  it  was  not  negligent  for 
the  defendant  to  omit  those  special  warnings  or  other  precautions 
which  may  be  suggested  after  the  accident  has  occurred.  As  a 
general  proposition,  the  way  established  by  long  experience  of  doing 
a  thing  is,  in  law,  the  safe  and  prudent  way  of  doing  that  thing. 
{kelson  V.  Lehigh  Valley  R,  H.  Co.^  25  App.  Div.  535,  541,  and 
authorities  there  cited.)  The  evidence  in  this  case  is  undisputed 
that  the  car  was  operated  in  the  customary  and  usual  manner,  and 
no  one  suggests  that  any  accident  had  ever  before  occurred  at  that 
point  under  similar  circumstances.  The  Nelson  case,  on  a  subse- 
quent appeal,  was  affirmed  (37  App.  Div.  631 ;  165  K  Y.  635),  and 
I  tliink  the  law  is  well  settled  upon  this  point. 

While  there  is  some  conflict  in  the  evidence  as  to  the  number  of 
people  inside  of  the  car,  the  plaintiff's  witnesses  testifying  that  all 
of  the  seats  were  full,  with  some  standing  in  the  aisle,  there  is  no 
evidence  that  there  was  not  room  enough  to  stand  inside  of  the  car 
as  well  as  upon  the  platform,  and  where  a  passenger  voluntarily 
occupies  a  place  on  the  platform,  it  is  but  fair  and  reasonable  that 
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the  person  so  riding  should  assume  the  risk  ordinarily  incident  to 
such  a  position  from  the  jolts  and  jars  of  the  moving  car,  the 
unevenness  of  the  tracks  and  the  turning  of  curves,  and  not 
increase  the  responsibility  of  the  carrier  for  his  safety.  {Dochter- 
inann  v.  Brooklyn  Heights  R,  Ji.  Co,y  32  App.  Div.  13,  15  ;  affd.^ 
164  N.  Y.  586.)  In  other  words,  where  a  person  with  an  equal 
opportunity  to  ride  inside  of  the  car  takes  his  place  upon  the  plat- 
form, the  corporation  owes  him  no  higher  duty  than  it  would  if  he 
occupied  the  place  provided  for  his  use,  and  if  the  experiences  of 
the  defendant  were  such  as  to  justify  the  method  of  operation 
around  this  curve  without  warning  to  tliose  standing  inside  of  the 
car,  it  would  seem  that  it  was  not  bound  to  give  notice  to  those 
voluntarily  occupying  the  platform,  particularly  where  this  same 
experience  had  demonstrated  that  there  was  no  reason  to  expect 
that  persons  in  the  use  of  ordinary  care  would  fall  off. 

This  is  the  doctrine  held  by  the  majority  of  this  court  in  the  case 
of  Vogler  v.  Ceni/ral  Croastown  R,  R,  Co.  (83  App.  Div.  101),  and  I 
see  no  reason  for  changing  the  conclusion  which  we  tlien  reached,  that 
it  was  not  negligent  for  a  street  surface  railroad  to  operate  its  cars  over 
curves  in  the  usual  and  customary  manner,  even  though  the  evi- 
dence of  plaintiffs  witnesses  should  characterize  the  speed  in  forcible 
language.  If  the  operation  of  the  defendant's  cars  in  the  usual  and 
customary  manner  is  not  negligent,  the  evidence  in  this  case  doea 
not  establish  a  cause  of  action,  and  the  judgment  should  be  reversed. 


Judgment  and  order  affirmed,  with  costs. 


Jennie  B.  Davis,  Appellant,  v,  Clabence  F.  True  and  Herbert 
H.  True,  Respondents. 

Beque$t  by  eoLch  party  that  the  trial  judge  direct  a  f)erdiet — inferences  necessary  to 
support  the  judgment  mil  be  indulged  on  an  appeal  therefrom — a  tender  to  a  party 
declining  to  perform  a  contract  is  unnecessary, 

"VThere  each  of  the  parties  to  an  action,  on  a  trial  before  the  court  and  a  jurj^ 
request  the  trial  judge  to  direct  a  verdict,  all  of  the  facts  and  inferences  neces- 
sary to  support  the  judgment,  and  which  could  fairly  have  been  derived  from 
the  proofs  given,  must,  on  appeal,  be  deemed  to  have  been  found  in  favor  of  tho 
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I ^ ^ 

party  for  whom  the  verdict  was  directed,  in  the  absence  of  a  request  by  the 

other  party  to  have  any  question  submitted  to  the  jury. 
In  such  a  case  the  appellant  is  not  entitled  to  the  most  favorable  inferences 

dedudble  from  the  testimony  and  to  have  all  the  contested  facts  treated  as 

established  in  his  favor. 
Where  a  party  to  a  contract,  prior  to  the  time  fixed  for  the  performance  thereof, 

announces  his  intention  not  to  comply  therewith,  the  other  party  need  not  make 

a  tender  of  performance  in  order  to  place  him  in  default. 

Appeal  by  the  plaintiff,  Jennie  B.  Davis,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  oflBce 
of  the  clerk  of  the  county  of  Westchester  on  the  18th  day  of  Decem- 
ber, 1902,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the 
court,  and  also  from  an  order  bearing  date  the  16th  day  of  Decem- 
ber, 1902,  and  entered  in  said  clerk's  office,  denying  the  plaintiff's 
motion  for  a  new  trial  made  upon  the  minutes. 

Headley  M.  Oreene^  for  the  appellant. 

J.  C.  Thotmon  [Senry  G.  Atwater  with  him  on  the  brief],  for 
the  respondents. 

HiBSOHBBBG,  J.  : 

The  plaintiff,  as  the  assignee  of  the  claim  of  C.  Herbert  Diamond, 
sues  to  recover  $1,660  as  real  estate  broker's  commissions  for  rent- 
ing to  Mrs.  Judith  Whittier  the  building  owned  or  controlled  by 
the  defendants,  known  as  the  Hotel  Ramon,  on  West  Fifty-«eventh 
street  in  the  borough  of  Manhattan.  The  evidence  establishes  the 
fact  that  Mrs.  Whittier  was  introduced  to  the  defendants  as  a  pro- 
spective tenant  by  Diamond,  and  that  the  negotiations  for  the  lease 
were  successfully  carried  on  and  concluded  through  his  agency. 
The  agreed  annual  rental  was  the  sum  of  $16,000,  and  the  defend- 
ants required  a  cash  payment  of  $3,000  on  account  at  the  time  of 
making  the  lease.  Mrs.  Whittier  was  unable  to  pay  that  amount  in 
cash,  and  it  was  finally  agreed  between  her  and  the  defendants  that, 
if  she  would  procure  for  them  Diamond's  receipt  for  $1,660,  the 
amount  of  his  commissions,  they  would  accept  that  receipt  as  the 
equivalent  of  that  amount  of  cash.  This  arrangement  was  made 
with  Diamond's  knowledge  and  approval,  and  in  accordance  with  it 
the  lease  was  executed  on  February  11,  1902,  to  take  effect  on 
March  first  following.     Diamond  duly  executed  and  delivered  to 
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Mrs.  Whittier  the  receipt  as  agreed  upon,  and  it  was  turned  over  to 
the  defendants  by  her  attorney  as  so  much  of  the  $3,000  cash  pay- 
ment. It  is  dated  February  17, 1902,  and  is  an  unqualified  acknowl- 
edgment by  Diamond  of  tho  receipt  from  the  defendants  of  the 
$1,660  commissions  for  the  leasing  of  the  hotel,  to  recover  which 
this  action  is  brought. 

It  appears,  however,  that  Mrs.  Whittier  contemplated  the  forma^ 
tion  of  a  corporation  on  the  basis  of  the  lease,  and  as  a  part  of  a 
separate  arrangement  between  her  and  Diamond  had  procured  his 
subscription  to  some  of  the  bonds  and  stock  to  be  issued.  On  the 
same  day  that  she  obtained  from  him  his  receipt  for  the  commis- 
sions she  gave  him  her  receipt,  acknowledging  that  he  had  paid  her 
the  sum  of  $1,700  *'  in  payment  of  seventeen  (17)  First  Mortgage 
Bonds  of  one  hundred  ($100)  dollars  each  and  also  Preferred  Stock 
of  the  par  value  of  three  hundred  and  forty  ($340)  dollars  of  the 
proposed  Ramon  Hotel  Company."  This  receipt  further  recited 
that  the  company  was  to  be  formed  in  accordance  witli  the  terms 
stated  in  a  prospectus  dated  February  13,  1902 ;  that  the  bonds  and 
stocks  were  to  be  delivered  on  or  before  March  15,  1902,  and  that 
if  not  delivered  by  said  date  Mrs.  Whittier  would  repay  Diamond 
the  $1,700.  On  the  same  day  Diamond  also  received  from  Mrs. 
Whittier's  attorney  a  receipt  signed  by  the  latter,  acknowledging 
that  said  attorney  had  possession  of  the  receipt  for  the  $1,660  com- 
missions hereinbefore  referred  to,  and  agreeing  with  reference  to  it 
that  such  receipt  "  is  to  be  held  by  me  in  escrow  and  is  not  to  be 
delivered  to  the  said  True  or  to  anyone  else,  nor  is  it  to  be  a  valid 
instrument  until  the  said  Diamond  or  his  assigns  shall  have  received 
the  seventeen  (17)  First  Mortgage  Bonds,  also  the  Preferred  Stock 
of  the  par  value  of  Three  hundred  and  forty  (340)  dollars  of  the 
Ramon  Hotel  Company,  issued  in  accordance  with  the  prospectus 
of  said  Company  under  date  of  February  13th,  1902,  and  more 
fully  described  in  a  certain  receipt  acknowledging  the  payment  of 
$1,700.00  from  the  said  Diamond  by  Mrs.  Judith  Whittier  in  behalf 
of  the  said  Company  under  date  of  February  17th,  1902.  It  is 
agreed  to,  however,  that  upon  the  delivery  of  the  said  Bonds  and 
Preferred  Stock  to  the  said  Diamond  or  his  assigns,  I  am  hereby 
authorized  to  and  directed  to  deliver  the  receipt  hereinbefore  first 
App.  Div.— Vol.  LXXXIX.         21 
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mentioned  to  the  said  Messrs.  True,  and  that  the  same  is  to  be  valid 
thereafter." 

At  the  close  of  the  case  each  side  moved  for  the  direction  of  a 
verdict,  and  the  judgment  from  which  the  appeal  is  taken  was 
entered  on  a  verdict  directed  by  the  court  in  favor  of  the  defend- 
ants. The  appellant  claims  that  under  the  circumstances  he  is 
entitled  to  the  most  favorable  inferences  deducible  from  the  evi- 
dence and  that  all  contested  facts  are  to  be  treated  as  established  in 
his  favor.  The  authorities  cited  by  the  appellant  in  support  of 
that  proposition  are  only  applicable  to  a  case  where  the  defeated 
party  claims  the  right  to  submit  the  issues  to  the  jury  for  its 
determination.  Where,  however,  each  party  has  requested  the 
trial  court  to  direct  a  verdict,  all  the  facts  and  inferences  necessary 
to  support  the  judgment  and  which  could  fairly  have  beea  derived 
from  the  proofs  given  must,  on  appeal,  be  deemed  to  have  been 
found  in  favor  of  the  party  for  whom  the  verdict  was  directed,  in 
the  absence  of  a  request  by  the  other  party  to  have  any  question 
submitted  to  the  jury.  {Bowery  Bank  v.  Oerety^  153  N.  T.  41 1, 
413.  See,  also,  WesterveU  v.  Phelps^  171  id.  212,  and  Beach  v. 
Supreme  Tenty  74  App.  Div.  527,  530.) 

The  findings  which  the  evidence  will  justify  amply  support  the 
judgment.  Mrs.  Whittier's  attorney  testified  that  he  informed 
Diamond  in  substance  that  the  only  way  she  could  secure  the  lease 
was  by  an  arrangement  through  which  she  could  use  his  receipt  for 
the  commissions  as  money  with  which  to  make  the  first  cash  pay- 
ment, and  that  Diamond  fully  agreed  to  the  arrangement  if  the 
attorney  could  put  the  plan  through.  Having  secured  the  defend- 
ants' consent,  the  attorney  duly  notified  Diamond  of  the  fact,  and 
at  the  same  time  informed  him  that  Mi*s.  Whittier  intended  to 
organize  a  corporation  to  conduct  the  hotel,  and  that  she  proposed 
to  issue  bonds  in  that  connection.  The  defendant  Clarence  F.  True 
testified  that  the  agreement  was  that  Mrs.  Whittier  should  settle 
with  Diamond  and  that  he  would  accept  Diamond's  receipt  as 
money ;  and  Mrs.  Whittier  testified  that  Diamond  expressly  agreed 
with  her  that  she  should  be  held  for  the  commissions  and  the  defend- 
ants relieved  from  all  liability  on  account  of  them.  There  is  noth- 
ing in  the  qualified  denial  of  Diamond  to  overcome  this  evidence. 
He  gave  a  receipt  which  he  knew  was  intended  to  be  used  in  order 
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to  enable  Mrs.  Whittier  to  procure  the  lease  and  he  knew  that  until 
she  had  the  lease  she  could  not  form  the  company  or  issue  bonds. 
Doabtless  the  bonds  and  stock  for  which  he  subscribed  were 
intended  to  furnish  the  payment  for  his  commissions,  but  that  was 
a  matter  entirely  between  him  and  Mrs.  Whittier,  and  was  never 
brought  in  any  way  to  the  knowledge  of  the  defendants.  A  letter 
was  indeed  produced  by  Diamond,  dated  February  19,  1902,  which 
he  claims  to  have  mailed  to  the  defendants  notifying  them  that  the 
receipt  which  he  had  given  for  the  commissions  was  only  delivered 
in  escrow.  Neither  of  the  defendants  could  recall  such  a  letter, 
and  as  it  is  dated  on  the  same  day  as  the  assignment  to  the  plaintiff 
of  the  claim  for  commissions,  and  contains  the  statement  that  'Wou 
(the  defendants)  are  still  directly  responsible  to  me  (Diamond)  for  the 
entire  commission,"  the  sending  of  it  two  days  after  the  giving  of  tl^e 
receipt  seems  somewhat  peculiar.  On  the  whole  evidence  a  finding 
could  well  be  sustained  that  the  broker  agreed  that  the  lease  might 
be  delivered  by  the  defendants  free  from  any  liability  on  their 
part  for  his  commissions,  and  that  he  would  look  to  the  tenant  alone 
for  the  payment,  and  that  the  arrangement  to  place  the  receipt  in 
escrow  was  an  afterthought  to  which  the  defendants  were  neither 
directly  or  indirectly  made  parties. 

However  that  may  be,  it  is  quite  clear  that  the  defendants  were 
entitled  to  a  verdict  because  the  plaintiff  and  her  assignor.  Diamond, 
absolutely  refused  to  carry  out  the  agreement  made  with  Mrs. 
Whittier  to  accept  bonds  and  stock  of  the  hotel  company  in  pay- 
ment. The  company  was  duly  formed  and  the  bonds  issued  and 
tendered  to  both  Diamond  and  his  attorney  on  or  before  the  15tli  day 
of  March,  1902,  and  they  were  refused.  The  ground  of  refusal  was 
that  the  tender  was  too  late,  and  that  it  should  have  been  made  on 
March  first,  but  as  has  been  seen  the  fifteenth  was  the  date  named 
in  Mrs.  Whittier's  receipt,  and  there  is  absolutely  no  evidence  to 
the  contrary.  Some  criticism  is  made  as  to  the  form  and  snfliciency 
of  the  tender,  but  the  objection  is  unavailing  as  the  plaintiff's  attor- 
ney testified  that  he  informed  the  attorney  for  Mrs.  Whittier  when 
he  called  in  relation  to  the  bonds  about  the  fourteenth  or  fifteenth 
of  March  that  he  "  declined  to  accept  them  both  on  behalf  of  the 
plaintiff  and  the  plaintiff's  assignor."  Indeed  there  was  no  pre- 
tense on  the  part  of  the  plaintiff's  assignor  that  he  ever  intended  to 


Digitized  by  VjOOQ IC 


324    BARUTH  v.  PO'KEEPSIE  CITY  &  W.  F.  EL.  R.  CO. 

Second  Depabtment,  Dbcebcber,  1903.  [Vol.  89. 

comply  with  his  agreement,  there  being  a  distinct  suggestion  in  his 
letter  of  February  19, 1902,  that  he  might  not  accept  the  bonds  and 
stock  which  he  had  agreed  to  take  when  tliey  should  be  tendered  to 
him  by  Mrs.  Whittier.  Under  sucli  circumstances  the  intention  not 
to  comply  with  the  agreement  or  to  receive  the  property  has  been 
held  to  obviate  the  need  of  a  tender.  {CannweU  v.  Haight^  21 N.  Y. 
462,  465 ;  Hayner  v.  American  Popular  Life  Ins.  Co,^  69  id.  435, 
439;  Shaw  v.  Repuhlic  Life  Lis.  Co,,  Id.  286,  293;  Stokes  v. 
Mackay,  147  id.  223,  235.) 

As  the  plaintiff  and  her  assignor  have  refused  to  abide  by  the 
agreement,  it  is  unnecessary  to  determine  what  effect  might  have 
otherwise  been  given  to  the  circumstance  that  Mrs.  Whittier's 
attorney  apparently  delivered  to  the  defendants  the  receipt  for  the 
commissions  in  open  defiance  of  the  terms  of  the  escrow  receipt. 
The  rights  and  liabilities  of  the  parties  now  before  the  court  are  not 
influenced  thereby.  The  defendants  were  induced  to  part  with  the 
lease  upon  the  delivery  of  the  receipt  innocently  and  in  good  faith, 
and  whatever  agreement  was  made  in  relation  to  the  matter  by 
which  the  effect  of  the  receipt  was  to  be  qualified  was  not  made 
with  their  knowledge  or  consent,  or  by  any  one  acting  in  their 
behalf. 

The  judgment  and  order  should  be  affirmed. 

GooDBicH,  P.  J.,  Woodward,  Jenks  and  Hooker,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


Helen  Baruth,  as  Administratrix,  etc.,  of  Datid  Baruth,  Deceased, 
Appellant,  v.  Pouohkekpsik  City  and  Wappinoer's  Falls  Elec- 
tric Eailway  Company,  Respondent. 

Negligence  — recommendation  cf  the  State  Board  of  Railroad  Commimoners  as  to  the 
introdttetian  of  a  safeguard  on  a  railroad  —  toJien  competent  in  an  action  for  dam- 
ages for  the  death  of  a  passenger. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plaintiff's 
intestate  it  appeared  that  the  intestate  was  a  passenger  on  one  of  the  defend- 
ant's electric  trolley  cars,  which  was  traveling  down  a  hill  in  the  city  of 
Pongbkeepsie;  that  there  was  slush  and  snow  upon  the  track  at  the  time  and 
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that  the  motorman  was  unable  to  control  the  car,  in  consequence  of  which  the 
car  attained  such  a  headway  in  going  down  the  hill  that  when  it  reached  the 
end  of  the  track  it  was  derailed  and  went  over  the  stringpiece  of  a  dock  into 
the  Hudson  river,  killing  the  intestate. 

Upon  the  trial  the  plaintiff  offered  evidence  that  more  than  a  year  before  the 
accident  the  State  Board  of  Railroad  Commissioners,  after  an  official  inspection 
of  the  defendant's  road,  recommended  the  placing  of  a  large  timber  across 
the  end  of  the  track  near  the  river  as  a  safeguard.  The  court  excluded  the 
testimony  upon  the  ground  that  it  was  rendered  incompetent  by  section  162  of 
the  Railroad  Law  (Laws  of  1890,  chap.  665,  as  amd.  by  Laws  of  1892,  chap.  676) 
which  provides,  **No  examination,  request  or  advice  of  the  board,  nor  any 
investigation  or  report  made  by  it,  shall  have  the  effect  to  impair  in  any  man- 
ner or  degree  the  legal  rights,  duties  or  obligations  of  any  railroad  corpora- 
tion, or  its  legal  liabilities  for  the  consequence  of  its  acts,  or  of  the  neglect  or 
mismanagement  of  any  of  its  agents  or  employes." 

Edd,  that  the  evidence  was  competent. 

Appeal  by  the  plaintiff,  Helen  Baruth,  as  administratrix,  etc.,  of 
David  Baruth,  deceased,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of  the 
county  of  Dutchess  on  the  24th  day  of  February,  1903,  upon  the 
verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  9th  day  of  February,  1903,  denying  the  plaintiff's 
motion  for  a  new  trial  made  upon  the  minutes. 

GUbson  Putzd  [£enja/min  G.  Pcuikua  with  him  on  the  brief], 
for  the  appellant. 

William  JS.  Wood  [Frank  B.  Lown  with  him  on  the  brief],  for 
the  respondent. 

HlBSGHBERG,  J.  : 

The  plaintiff's  decedent  was  a  passenger  on  one  of  the  defend- 
ant's trolley  cars  going  westerly  down  Main  street,  in  the  city  of 
Poughkeepsie,  on  the  3d  day  of  December,  1901,  There  was  slush 
and  snow  at  the  time  upon  the  track,  and  the  motorman  was  unable 
to  control  the  car  with  the  appliances  furnished  him.  As  a  result 
the  car  attained  such  headway  in  going  down  the  hill  that  when  it 
reached  the  end  of  the  track  it  was  derailed,  and,  crossing  the  dock 
at  the  foot  of  Main  street,  it  went  over  the  stringpiece  and  into  the 
Hudson  river,  killing  the  plaintiff's  decedent. 
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The  learned  trial  justice  charged  the  jury  (and  the  charge  was 
acquiesced  in  by  the  defendant  to  the  extent  that  no  exception  was 
taken)  that  the  measure  of  the  defendant's  duty  in  the  premises  was 
the  obligation  to  exercise  "  the  highest  degree  of  care  and  the  highest 
degree  of  skill  which  human  foresight  can  provide."  While  the 
jury  would  have  been  undoubtedly  justified  in  finding  from  the  evi- 
dence that  the  defendant  had  failed  to  conform  to  that  extreme 
standard  of  care,  it  cannot  be  said  that  the  result  reached  by  them 
would  necessarily  be  disturbed  upon  appeal  merely  because  it 
acquitted  the  defendant  upon  the  facts  stated  from  the  charge  of 
negligence.  But  it  would  seem  that  tlie  judgment  should  be 
reversed  for  an  error  in  ruling  upon  the  evidence  by  which  one  fact 
sought  by  the  plaintiff  to  be  brought  to  the  attention  of  the  jury 
was  excluded,  and  which,  if  admitted,  might  have  had  an  important 
bearing  upon  the  result  of  their  deliberations. 

It  appears  that  the  defendant's  road  had  been  ofiicially  inspected 
by  or  on  behalf  of  the  State  Board  of  Railroad  Commissioners  in 
the  month  of  June,  1900,  and  that  the  result  of  the  inspection  had 
been  communicated  to  the  defendant,  embracing  specific  recom- 
mendations, which  included  the  placing  of  a  large  timber  as  a  safe- 
guard across  the  rails  at  the  endof  the  track  near  the  river.  This 
communication  was  excluded  when  offered  as  evidence,  apparently 
on  the  ground  that  it  was  made  incompetent  as  testimony  by  section 
162  of  the  Railroad  Law  (Laws  of  1890,  chap.  565,  asamd.  by  Laws 
of  1892,  chap.  676).  That  section  provides  as  follows :  "  No  exami- 
nation, request  or  advice  of  the  board,  nor  any  investigation  or 
report  made  by  it,  shall  have  the  effect  to  impair  in  any  manner  or 
degree  the  legal  rights,  duties  or  obligations  of  any  railroad  corporar 
tion,  or  its  legal  liabilities  for  the  consequence  of  its  acts,  or  of  the 
neglect  or  mismanagement  of  any  of  its  agents  or  employes."  I 
can  see  nothing  in  this  provision  which  makes  the  fact  incompetent 
as  evidence  that  prior  to  an  accident  the  attention  of  a  railroad  cor- 
poration was  called  to  a  dangerous  condition  of  its  road,  which  dan- 
gerous condition  subsequently  caused  the  accident  complained  of. 
Notice  to  the  company  of  the  defect  from  which  injury  has  resulted 
is  always  deemed  competent  and  cogent  evidence  in  cases  of  this 
character  irrespective  of  the  source  from  which  the  notice  may  have 
emanated.     {NewaU  v.  Bartlett^  114  N.  Y.  399 ;  Auld  v.  Manhair 
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tan  Life  Ins.  Co.,  34  App.  Div.  491 ;  affd.,  165  N.  Y.  610.)  Had 
any  irreeponsible  individual  warned  tlie  defendant  that  it  was 
hazardoas  to  leave  the  track  without  some  guard  at  the  foot  of  Main 
street  the  warning  would  not  affect  its  legal  rights,  but  would  be 
competent  evidence.  Certainly  there  is  nothing  in  the  language  of 
the  statute  which  suggests  that  the  examination,  request,  advice, 
investigation  or  report  of  the  board  may  not  be  received  in  evidence 
on  the  trial  of  a  case  of  this  cliaracter.  The  section  referred  to 
relates  only  to  the  legal  effect  upon  the  rights,  duties,  obligations 
and  liabilities  to  be  given  to  the  recommendations  and  actions  of  the 
board.  Such  action  cannot  change  these  rights  and  liabilities  as 
matter  of  law.  The  State  Board  of  Railroad  Commissioners  has 
in  itself  no  power  to  enforce  its  decisions,  compliance  with  which 
can  only  be  compelled  by  mandamus  to  be  issued  by  the  Supreme 
Court,  subject  to  appeal  (Railroad  Law,  §  162,  supra) ;  and  the 
sentence  of  the  section  which  I  have  quoted  expressly  limits  the 
effect  of  the  action  of  the  board  to  the  extent  that  such  action  shall 
not  ^^  impair,"  that  is,  weaken  or  diminish,  the  legal  liabilities  of  the 
corporation  for  its  negligence.  The  language  is  quite  appropriate 
to  the  idea  that  the  corporation  cannot  shelter  itself  as  matter  of 
law  behind  the  advice  or  report  of  the  board  to  avoid  the  conse- 
quences of  neglect  or  mismanagement,  but  it  seems  a  strained 
construction  to  hold  that  such  advice  or  report  cannot  be  taken 
into  consideration  by  a  jury  in  determining  the  question  of  neglect 
or  mismanagement  as  one  of  fact.  It  is  true  that  the  legal 
rights  of  the  company  are  not  to  be  impaired  by  the  action 
of  the  board,  nor  would  they  be  impaired  by  the  admission  of 
proof  of  such  action.  The  liability  would  still  rest  upon  the 
fact  of  negligence,  notwithstanding  the  company  had  the  legal 
right  to  maintain  its  road  in  the  condition  that  it  did  in  so  far 
as  concerns  the  action  of  the  State  Board  of  Railroad  Com- 
missionera.  But  on  that  question  of  fact  it  seems  to  me  that 
an  official  notification  to  the  company  from  a  competent  and 
qualified  source,  made  more  than  a  year  before  the  accident,  calling 
attention  to  existing  conditions  as  dangerous,  and  suggesting  an 
easy  and  appropriate  remedy,  which  notification  was  wholly  neg- 
lected and  disregarded,  must  be  legitimate  evidence  in  an  action 
between  the  railroad  company  and  a  person  injured  by  the  alleged 
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neglect,  in  the  absence  of  a  clear  legislative  prohibition  of  the  use 
of  sQch  notification  as  evidence. 

In  this  view  the  judgment  and  order  should  be  reversed. 

Babtlbtt,  Woodwabd,  Hiksohbero  and  Hookeb,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


MoBBis  Weintbaub,  as  Administrator,  etc.,  of  Libbt  Weiktbaub, 
Deceased,  Appellant,  v,  John  Guilfoylb,  Respondent. 

Negligence  —  testimony  of  a  father  that  he  wimed  aelUld  not  to  go  into  the  street,  if 
beliet)ed,  warrants  a  finding  to  that  effect. 

Id  an  action  brought  to  recover  damages  for  the  death  of  the  plaintifTs  daughter, 
an  infant  six  years  of  age,  who  was  run  over  and  killed  in  a  public  street 
through  the  alleged  negligence  of  the  defendant,  the  plaintiff  testified  that  he 
had  frequently  warned  the  child  not  to  go  into  the  street,  and  his  testimony 
was  the  only  evidence  given  on  that  subject. 

The  trial  justice  charged  the  jury  that  it  was  incumbent  upon  the  phiintiff,  in 
order  to  recover,  to  prove  that  he  had  given  such  warnings,  and  that  they 
might  take  Into  consideration  the  fact  that  the  plaintiff  was  an  interested 
witness  in  determining  what  credence  should  be  given  to  his  statements. 

He  was  asked  by  the  plaintiff's  counsel  to  charge  the  jury,  "That  the  evidence 
of  the  father  in  this  case  would,  if  credited  by  the  jury,  warrant  the  jury  in 
finding  that  he  did  warn  the  child  against  the  dangers  of  the  highway." 

Held,  that  the  refusal  of  the  trial  justice  to  charge  as  requested  was  an  error 
requiring  the  reversal  of  a  judgment  entered  upon  a  verdict  in  favor  of  the 
defendant. 

Appeal  by  the  plaintiflE,  Morris  Weintraub,  as  administrator,  etc., 
of  Libby  Weintraub,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of 
the  county  of  Kings  on  the  10th  day  of  March,  1903,  upon  the  ver- 
dict of  a  jury,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  19th  day  of  March,  1903,  denying  the  plaintiflPs  motion  for 
a  new  trial  made  upon  the  minutes. 

Alexander  Bosenthalj  for  the  appellant. 

Luke  D,  Stapletan  [^Ernest  P.  Sedmcm  with  him  on  the  brief], 
for  the  respondent. 
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Per  Cctriam  : 

This  action  is  brought  to  recover  for  the  death  of  the  plaintifPs 
decedent,  his  child  of  the  age  of  six  years,  who  was  run  over  and 
killed  under  circumstances  in  which  it  is  sought  to  charge  the  defend- 
ant upon  the  ground  of  negligence.  The  plaintiff  testified  that  he 
had  frequently  warned  the  child  against  going  into  the  street  where 
the  accident  occurred.  His  evidence  was  the  only  evidence  given 
on  that  subject.  The  learned  trial  justice  charged  the  jury  that  it 
was  incumbent  upon  the  plaintiff  in  order  to  recover,  under  certain 
circumstances,  to  prove  that  he  had  given  such  warnings,  and  he 
also  properly  charged  the  jury  that  they  could  take  into  considera- 
tion the  fact  that  the  plaintiff  was  an  interested  witness  in  determin- 
ing what  credence  should  be  given  to  his  statements.  He  was  asked 
by  the  plaintiff's  counsel  to  charge  the  jury,  "  That  the  evidence 
of  the  father  in  this  case  would,  if  credited  by  the  jury,  warrant  the 
jury  in  finding  that  he  did  warn  the  child  against  the  dangers  of 
the  highway."  This  request  was  refused,  and  we  deem  the  refusal 
reversible  error.  The  attention  of  the  court  was  called  at  the  time 
to  the  fact  that  the  plaintiff  had  given  the  testimony  referred  to,  so 
that  the  refusal  was  equivalent  to  an  instruction  that  the  fact  of  the 
warning  could  not  be  established  solely  by  the  evidence  of  the  plain- 
tiff, even  though  that  evidence  were  believed.  The  only  case  cited 
by  the  learned  counsel  for  the  respondent  in  support  of  this  ruling 
is  that  of  DoLcm  v.  Delaware  c&  Hudaon  Corneal  Co.  (71  N.  Y.  285). 
In  that  case,  however,  the  request  was  in  effect  that  if  the  jury 
believed  the  testimony  of  the  witness  therein  referred  to  it  would 
be  obliged,  as  matter  of  law,  to  decide  in  favor  of  the  plaintiff.  The 
difference  between  the  two  cases  is  obvious.  Here  all  that  was 
asked  was  that  the  jury  should  be  instructed  that  if  they  believed 
the  testimony  of  the  plaintiff  on  the  subject  of  warnings,  they  would 
be  at  liberty  to  conclude  that  the  warnings  had  been  given  notwith- 
standing the  testimony  was  that  of  an  interested  person.  The  plain- 
tiff was  clearly  entitled  to  have  this  instruction  given  to  the  jury, 
and  because  of  the  error  in  refusing  it  a  new  trial  is  necessary. 

Present  —  Goodbioh,  P.  J.,  Woodward,  Hibschberg,  Jenks  and 
Hooker,  JJ. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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The  MoCall  Company,  Appellant,  v.  John  B.  Eagan,  Bespondent 

(JarUraetfor  t?is  sale  €f  dress  patterns  —  guaranty  by  the  vendor  to  pay  any  loss  sus- 
tained by  the  wndee — loss,  how  ascertained — return  of  patterns  on  hand. 

In  an  action  to  recover  a  sam  of  money  alleged  to  be  due  upon  a  contract  dated 
February  16,  1899,  it  appeared  that  the  contract  provided  for  the  sale  of  dress 
patterns  by  the  plaintiff  to  the  defendant  at  fixed  prices;  that  it  obligated  the 
defendant  to  sell  none  but  the  plaintiff's  patterns  and  to  reorder  once  each 
week  or  of  teuer  all  patterns  sold  by  him  so  as  to  keep  on  hand  a  supply  equal 
to  his  original  purchases. 

The  agreement  further  provided  that  all  patterns  furnished  by  the  defendant, 
which  the  plaintiff  should  report  as  "discarded  "  by  it  semi-annually,  could  be 
returned  by  the  defendant  within  sixty  days  from  the  date  of  the  discard 
report  at  half  cost  price  in  exchange  for  other  patterns  at  cost  price. 

The  agreement  ended  with  the  following  guaranty:  ''The  McCall Company  (the 
plaintiff)  guarantees  that  if,  at  the  end  of  two  years  from  date,  the  result  of  the 
business  shows  a  loss  in  the  sale  of  patterns  —  that  is,  if  we  (the  defendant) 
have  paid  them  more  money  for  patterns  than  we  have  received  for  patterns, 
they  will,  upon  demand  made  by  us  and  receipt  of  the  patterns  within  thirty 
days  after  the  expiration  of  such  two  years,  pay  us  such  loss  in  cash,  provided 
all  the  terms  of  this  contract  have  been  fully  complied  with." 

The  agreement  was,  by  its  terms,  to  remain  in  force  for  two  years  from  its  date 
and  thereafter  until  the  expiration  of  sixty  days'  notice  given  by  either  party 
in  writing. 

The  defendant  claimed  to  have  sustained  a  loss  within  the  meaning  of  the 
guaranty  at  the  end  of  the  two  years,  viz.,  on  February  15,  1901,  and  finally 
elicited  from  the  plaintiff,  under  date  of  March  28,  1901,  a  communication, 
inclosing  a  statement  of  the  defendant's  loss  as  figured  by  the  plaintiff,  stat- 
ing that  "We  herewith  inclose  a  statement  dated  February  15th,  showing 
your  purchases  and  sales  to  that  date,  and  by  which  it  appears  that  you  have 
sustained  a  loss  of  1111.65." 

Hay  9,  1901,  the  defendant  gave  the  plaintiff  written  notice  of  its  intention  to 
terminate  the  contract,  to  which  the  plaintiff  replied,  under  date  of  May  21, 
1901,  saying:  "  Your  favor  of  the  9th  inst.  duly  received.  We  accept  it  as 
the  sixty  days'  notice  that  you  desire  to  terminate  your  contract  and,  therefore, 
shall  not  make  any  shipments  after  the  8th  of  July,  next." 

Edd,  that  the  judge  who  presided  at  the  trial  of  the  case  committed  no  error  by 
permitting  the  Jury  to  allow  the  defendant,  on  his  conceded  indebtedness  to 
the  plaintiff,  the  amount  of  his  loss  as  adjusted  in  the  letter  of  March  28, 
1901; 

That  the  fact  that  the  defendant  neither  returned  nor  offered  to  return  the  patterns 
which  he  had  paid  for  and  which  he  had  on  hand  July  8, 1901,  when  the  con- 
tract terminated,  did  not  deprive  him  of  the  benefit  of  the  guaranty; 
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That  the  provision  in  the  guaranty,  referring  to  **  receipt  of  the  patterns/'  was 
not  equivalent  to  an  agreement  upon  the  defendant's  part  to  return  all  patterns 
which  he  had  on  hand,  if  he  claimed  the  right  to  enforce  the  guaranty. 

Appeal  by  the  plaintiff,  The  McCall  Company,  from  a  judgment 
of  the  County  Court  of  Orange  county,  entered  in  the  office  of 
the  clerk  of  the  county  of  Orange  on  the  18th  day  of  December, 

1902,  upon  the  verdict  of  a  jury  in  favor  of  the  plaintiff,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  6th  day  of  January, 

1903,  denying  the  plaintiff's  motion  for  a  new  trial  made  upon  the 
minutes. 

Joseph  Roachy  Jr.^  for  the  appellant. 
WiUicum  A.  Pa/rshall,  for  the  respondent. 

Hebsohbbbo,  J. : 

The  verdict  of  the  jury  was  in  favor  of  the  plaintiff,  but  the 
amount  being  less  than  fifty  dollars,  the  defendant  has  entered  judg- 
ment for  taxable  costs  and  disbursements  after  deducting  the  amount 
of  the  verdict  with  interest. 

The  parties  entered  into  an  agreement,  partly  printed  and  partly 
written,  apparently  on  a  printed  form  prepared  by  the  plaintiff, 
which  agreement  is  dated  February  16,  1899.  By  its  terms  the 
contract  was  to  remain  in  force  for  two  years  from  date,  and  there- 
after until  the  expiration  of  sixty  days'  notice  given  by  either  party 
in  writing.  On  May  9,  1901,  the  defendant  gave  to  the  plaintiff  a 
written  notice  of  termination  of  the  contract,  to  which  the  plahitiff 
replied  in  writing,  under  date  of  May  21,  1901,  saying :  "  Tour 
favor  of  the  9th  inst.  duly  received.  We  accept  it  as  the  sixty  days' 
notice  that  you  desire  to  terminate  your  contract  and,  therefore, 
shall  not  make  any  shipments  after  the  8th  of  July,  next." 

The  contract,  in  so  far  as  is  material  to  the  issues,  provided  for 
sales  of  dress  patterns  by  the  plaintiff  to  the  defendant  in  stipulated 
monthly  shipments  at  fixed  prices.  The  defendant  agreed  to  sell 
none  but  the  plaintiff's  patterns,  and  to  keep  and  offer  those  for  sale 
on  the  main  floor  of  his  place  of  business.  He  further  agreed  to 
reorder  once  each  week,  or  oftener,  all  patterns  sold  by  him,  so  as 
to  keep  a  constant  supply  on  hand  equal  to  his  original  purchases. 
He  further  agreed  not  to  sell  the  patterns  for  less  than  the  catalogue 
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retail  prices.  The  agreement  further  provided  that  all  patterns 
purchased  by  the  defendant  which  the  plaintifE  should  report  as 
"discarded"  by  it  semi-annually  —  January  and  July  —  could  be 
returned  by  the  defendant  within  sixty  days  from  the  date  of  the 
discard  report  at  half  cost  price  in  exchange  for  other  patteras  at 
cost  price.  There  is  no  other  provision  for  the  return  of  any  of  the 
patterns  sold  or  to  be  sold  to  the  defendant.  The  agreement  ended 
with  a  "  guarantee  against  loss  "  in  the  following  terms,  the  words 
"  we "  and  "  us  "  referring  to  the  defendant,  viz. :  "  The  McCall 
Company  guarantees  that,  if  at  the  end  of  two  years  from  date,  the 
result  of  the  business  shows  a  loss  in  the  sale  of  patterns — that  is,  if 
we  have  paid  them  more  money  for  patterns  than  we  have  received 
for  patterns,  they  will,  upon  demand  made  by  us  and  receipt  of 
the  patterns  within  thirty  days  after  the  expiration  of  such  two 
years,  pay  us  such  loss  in  cash,  provided  all  the  terms  of  this  contract 
have  been  fully  complied  with." 

The  defendant  claimed  to  have  sustained  a  loss  within  the  mean- 
ing of  the  guarantee  at  the  end  of  the  two  years,  viz.,  on  February 
15,  1901,  and  after  some  delay  in  procuring  an  adjustment  of  the 
extent  of  it,  finally  elicited  from  the  plaintiff,  under  date  of  March 
28,  1901,  a  communication  inclosing  a  statement  of  the  defendant's 
loss  as  figured  by  the  plaintifiE  and  stating  that  "  We  herewith  inclose 
a  statement  dated  February  15th,  showing  your  purchases  and  sales 
to  that  date,  and  by  which  it  appears  that  you  have  sustained  a  loss 
of  $111.65." 

There  was  no  real  dispute  upon  the  trial  in  relation  to  the  accounts 
between  the  parties.  Nothing  developed  on  the  trial  to  impeach  the 
accuracy  of  the  adjustment  of  the  defendant's  loss,  and  the  main  con- 
tention on  this  appeal  arises  from  the  fact  that  the  learned  County 
Court,  in  a  charge  which  was  certainly  as  favorable  to  the  plaintiflf  as 
the  plaintiff  was  entitled  to,  permitted  the  jury  to  allow  the  defendant 
on  his  conceded  indebtedness  to  the  plaintiff  the  amount  of  the 
adjusted  loss.  The  plaintiff  insists  that  the  defendant  was  not 
entitled  to  the  benefit  of  the  adjustment  because  he  neither  returned 
nor  offered  to  return  the  patterns  which  he  had  paid  for  and  which 
he  had  on  hand  on  July  8,  1901,  when  the  contract  terminated,  and 
claims  that  the  provision  in  the  guarantee  referring  to  "  receipt  of 
the  patterns"  is  equivalent  to  an  agreement  on  the  defendant's  part 
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to  return  all  patterns  which  he  may  have  on  hand  if  he  claim  the 
right  to  enforce  the  guarantee. 

It  is  obvious  that,  whatever  may  be  the  meaning,  if  any,  of  the 
words  quoted,  they  are  not  susceptible  of  bearing  the  defendant's 
construction.  The  guarantee  does  not  purport  to  insure  the  defend- 
ant against  loss  during  the  life  of  the  contract,  but  only  for  the 
period  of  two  years.  The  contract  is  to  continue  by  its  terms  for 
two  years  and  thereafter  until  terminated  by  notice.  The  contract 
might  continue  in  fact  a  great  number  of  years,  but  the  engagement 
of  the  plaintiff  to  pay  loss  is  expressly  limited  to  the  result  of  the 
business  of  the  first  two  years.  It  is  further  to  be  noted  that  the 
loss  to  be  paid  is  not  the  actual  loss  sustained  ;  that  is,  it  is  not  a  loss 
which  is  to  be  qualified  in  any  way  by  the  value  of  unsold  patterns 
which  the  defendant  may  then  have  on  hand,  but  is  a  loss  to  be 
arbitmrily  fixed  by  ascertaining  the  difference  between  the  sums 
which  the  defendant  shall  then  have  paid  and  received  for  patterns, 
wholly  irrespective  of  the  future  business  dealings  of  the  parties. 

The  plaintiff  so  understood  it.  In  June,  1901,  the  month  after 
the  notice  to  terminate  the  contract  had  been  received,  it  sent  the 
defendant  a  statement  of  account  without  allowing  the  adjusted  lo8« 
as  a  credit,  and  on  attention  being  called  to  the  omission,  wrote : 
"  You  state  that  you  believe  there  is  a  credit  due  you  as  per  our 
letter  of  March  28th,  and  desire  corrected  statement.  It  is  quite 
true  we  wrote  you  March  28th  that  it  appeared  you  had  sustained  a 
loss  of  $111.65,  and  we  again  repeat  that  it  appeared  you  had  sus- 
tained a  loss,  but  we  do  not  believe  you  are  entitled  to  any  credit  on 
account,  as  our  records  ^\\ovryou  did  not  re-order  pattema  as  aoldP 
The  evidence  fairly  establishes  that  the  defendant  did  reorder  pat- 
terns as  sold,  but  the  significance  of  this  communication  consists  in 
the  fact  that  the  only  excuse  which  the  plaintiff  could  offer  for  not 
abiding  by  the  guarantee  was  a  pretense  in  relation  to  reorders 
(which  are  certainly  not  connected  with  the  guarantee  in  any  way), 
and  tiiat  no  suggestion  was  made  that  a  return  by  the  defendant  of 
the  patterns  he  had  on  hand  was  a  condition  precedent  to  the 
enforcement  of  the  claim. 

Moreover,  the  plaintiff  as  late  as  August,  1901,  offered  in  writing 
to  buy  from  the  defendant  all  the  "good,  live  patterns"  which  he 
then  had  on  hand,  which  offer  finally  failed  only  for  want  of  an 


Digitized  by  VjOOQ IC 


334    MENGLE  v.  McCLINTIC-MARSHALL  CONST.  CO. 

Second  Dkfaktment,  Dbcembeb,  1908.  [Vol.  89. 

inventory.  The  inconsistency  between  such  an  offer  and  the  present 
claim  that  the  patterns  belonged  to  the  plaintiff,  is  too  obvious  to 
require  comment. 

The  other  questions  presented  do  not  require  discussion.  The 
case  was  tried  with  tlie  utmost  solicitude  for  the  rights  of  the  plain- 
tiff, the  result  is  in  accordance  with  the  requirements  of  the  proof, 
and  the  judgment  and  order  should  be  affirmed. 

Gkx)DBioH,  P.  J.,  WooDWABD,  Jenks  and  Hookeb,  J  J.,  concurred. 

Judgment  and  order  of  the  County  Court  of  Orange  county 
affirmed,  with  costs. 


Calvin  Menglb,  Appellant,  v.  MoClintio-Marshall  CoNsxRucrrioN 
Company,  Respondent. 

Negligenee — eoidence  that  the  defendant  vku  responnble  for  a  dangeroui  tnethod 
€f  constructing  a  tresUe  which  feU  —  whctt  objection,  not  raised  on  the  trial,  is  not 
available  on  appeal. 

In  an  action  to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff 
while  in  the  employ  of  the  defendant,  it  appeared  that  the  defendant  was 
engaged  In  the  construction  of  a  building  in  a  shipyard,  and  that,  for  the 
purpose  of  transporting  material,  a  trestle  carrying  a  railway  track  had  been 
constructed  partly  upon  land  and  partly  In  the  water;  that  while  a  car  was 
being  run  upon  the  track  a  portion  of  the  trestle  gave  "way,  throwing  the 
plaintiff  into  the  water  and  injuring  him. 

The  plaintiff  was  one  of  the  workmen  who  constructed  the  trestle.  The  reason 
why  the  trestle  fell  was  not  disclosed. 

Upon  the  trial  the  plaintiff  asked  a  number  of  questions  designed  to  show  that 
the  defendant  was  responsible  for  the  method  employed  in  constructiug  the 
trestle;  that  such  method  was  inherently  dangerous,  and  that  the  accident  was 
due  to  its  improper  and  dangerous  character. 

Heid,  that  it  was  improper  for  the  court  to  exclude  the  questions  under  an  objec- 
tion that  they  were  irrelevant  and  immaterial; 

That,  the  point  not  having  been  raised  at  the  trial,  the  exclusion  of  the  questaons 
could  not  be  justified  on  appeal  by  the  assertion  that  the  plaintiff  had  not  laid 
the  proper  foundation  for  the  evidence  sought  to  be  elicited,  by  proof  that  the 
method  of  construction  was  unsuitable  and  that  the  structure  was  improperly 
constructed  pursuant  to  the  defendant's  instructions  and  orders. 

Appeal  by  the  plaintiff,  Calvin  Mengle,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
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the  clerk  of  the  county  of  Kings  on  the  18th  day  of  March,  1903, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Kings  County  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  23d  day  of  March,  1903,  deny- 
ing the  plaintiflPs  motion  for  a  new  trial  made  upon  the  minutes. 

A.  DdoB  Kneda/nd  [Charles  R,  La  Rue  with  him  on  the  brief], 
for  the  appellant. 

jFrank  Vemer  Johnson  [jE  Clyde  Sherwood  with  him  on  the 
brief],  for  the  respondent. 

HiSSCHBEBG,  J. : 

The  plaintiff  was  injured  at  Camden  in  the  State  of  New  Jersey 
while  engaged  as  an  employee  of  the  defendant  in  the  construction 
of  certain  iron  work  for  a  building  in  process  of  erection  on  ship- 
yard premises.  In  connection  with  the  work  a  trestle  had  been 
erected  partly  on  land  and  partly  in  the  Delaware  river  to  carry  a 
tram  track  on  which  a  car  could  be  run  for  the  purpose  of  trans- 
porting material  to  be  used  in  the  work  of  construction.  While  a 
car  was  being  so  run  upon  the  track  a  portion  of  the  trestle  gave 
way  and  the  plaintiff  was  thrown  into  the  river  and  severely 
injured. 

The  trestle  was  built  by  certain  workmen  in  the  defendant's 
employ  of  whom  the  plaintiff  Was  one,  and  who  are  designated  in  the 
testimony  as  the  "  construction  gang."  The  record  does  not  dis- 
close the  reason  why  the  trestle  fell,  whether  it  was  because  of 
faulty  construction  or  because  of  the  employment  of  an  unsafe  or 
improper  method  in  construction,  or  because  of  the  use  of  defective 
material.  The  dismissal  of  the  complaint  was  based  upon  the  theory 
tliat  as  the  trestle  was  a  scaffold  merely,  the  duty  of  the  defendant 
was  fully  discharged  when  it  supplied  sufficient  and  proper  material 
to  the  men  with  which  to  build  it,  and  that  any  negligence  in  the 
use  of  the  material  was  that  of  a  fellow-servant  of  the  plaintiff,  for 
which  his  employer  would  not  be  responsible. 

It  may  be  that  the  ruling  of  the  learned  trial  justice  should  be 
regarded  as  correct  if  upon  the  record  as  presented  we  were  per- 
mitted to  assume  that  the  defendant  did  no  more  than  to  furnish 
for  the  work  sufficient  competent  men  and  adequate  material,  leav- 
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ing  to  the  men  the  entire  construction  of  the  trestle  in  such  form 
and  manner  as  they  deemed  safest  and  best.  But  giving  to  the 
plaintiflE  the  benefit  of  every  favorable  influence,  as  we  are  required 
to  do  on  this  appeal,  we  are  not  at  liberty  to  indulge  in  that  pre- 
sumption. In  addition  to  his  own  evidence  the  plaintiff  produced  as 
a  witness  the  foreman  or  assistant  foreman  who  had  charge  of  the  work 
of  building  the  trestle  under  the  orders  of  the  defendant's  general 
superintendent,  and  proved  by  him  that  in  his  opinion  the  structure 
was  not  built  in  a  reasonably  safe  manner  to  sustain  the  weight 
which  it  was  designed  to  bear.  He  was  asked  by  the  plaintiff  whether 
any  plans  were  furnished  by  the  defendant  for  the  construction  of  the 
trestle ;  whether  specifications  were  also  so  provided ;  what  directions 
or  orders  were  given  to  him  by  the  superintendent  in  regard  to  the 
work ;  whether  any  inspection  was  made  of  the  material  used  in  the 
work ;  and  other  questions  of  a  similar  character,  which  if  answered 
might  have  established  or  at  least  have  tended  to  establish  that  the 
defendant  was  responsible  for  the  method  adopted  in  the  work,  and 
that  that  method  was  inherently  dangerous,  and  had  because  of  its 
improper  and  dangerous  character  in  fact  occasioned  the  accident 
The  questions  were  all  excluded  as  immaterial  and  irrelevant,  and 
the  plaintiff  took  exception  to  the  rulings.  The  learned  counsel  for 
the  respondent  justify  the  exclusion  of  the  evidence  referred  to  by 
the  assertion  that  it  was  incumbent  upon  the  plaintiff  to  first  lay  a 
foundation  for  it  by  proof  that  the  method  of  construction  was 
unsuitable  and  that  the  structure  was  in  fact  improperly  constructed 
pursuant  to  the  defendant's  instructions  and  orders.  !No  authority  is 
cited  in  support  of  the  position,  the  point  was  not  raised  by  the  specific 
objections  which  were  interposed,  and  in  our  opinion  the  position  of 
the  respondent  is  untenable  in  any  view.  The  evidence  was  cer- 
tainly relevant  and  material  to  the  issue  which  was  on  trial.  The 
object  of  the  evidence  was,  we  must  assume,  to  show  that  the  work- 
men were  not  in  fact  chargeable  with  the  method  actually  adopted 
in  the  performance  of  the  work,  and  that  the  collapse  of  the  struc- 
ture did  not  result  from  any  negligence  in  detail  incident  to  it,  but 
that  the  structure  was  in  fact  furnished  by  the  defendant  itself,  con- 
structed under  plans  and  specifications  to  which  the  workmen  were 
obliged  to  conform,  erected  in  accordance  with  orders  emanating 
from  it  and  issued  through  its  general  superintendent,  and  that  it 
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fell  because  of  negligence  in  the  adoption  by  the  defendant  of  an 
improper  plan  and  system.  In  the  orderly  presentation  of  proof  the 
production  of  the  plans  prepared  and  furnished  by  the  defendant 
would  usually  be  the  first  step  toward  establishing  either  their  exist- 
ence or  a  defect  in  them,  and  indeed  until  such  production  or  the 
furnishing  of  some  proof  of  their  existence,  direct  evidence  of  the 
cause  of  the  disaster  might  perhaps  have  been  reasonably  objected  to 
because  no  foundation  had  been  laid  to  show  that  the  defendant 
could  be  legally  charged  with  it. 

The  object  of  the  evidence  was  manifestly  to  take  the  case  out  of  the 
operation  of  the  many  decisions  of  the  courts  which  relieve  a  master 
from  liability  for  defective  scaflFolding  on  the  theory  that  it  is  some- 
thing planned  and  built  by  the  workmen  themselves  for  their  own  con- 
venience. We  are  not  now  called  upon  to  determine  whether  those 
decisions  necessarily  control  the  case.  But  the  rule  is  general  that 
the  master  is  responsible  to  his  servant  for  his  own  negligence,  and 
as  the  evidence  which  has  been  excluded  might,  if  received,  have 
been  efiEective  to  bring  this  case  clearly  within  that  rule,  and  as  we 
may  not  assume  that  the  answers  to  the  excluded  questions,  if  given, 
would  have  been  unfavorable  to  the  appellant  by  establishing  that 
the  work  in  question  was  not  done  in  conformity  with  the  plans  or 
in  obedience  to  the  orders  of  the  defendant  or  that  if  so  done  it  was 
free  from  fault,  there  must  be  a  new  trial. 

The  judgment  and  order  should  be  reversed. 

GooDBioH,  P.  J.,  Baetlbtt,  Woodwabd  and  Jenks,  JJ., 
concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 

App.  Div.— Vol.  LXXXIX.        22 
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Alios  Shbebon,  as  Administratrix,  etc.,  of  Fbanoib  Shbebon, 
Deceased,  Respondent,  v.  Coney  Island  and  Bbookltn  Rail- 
BOAD  Company,  Appellant. 

Negligence — aesuranee  of  eafety  implied  from  aUowing  a  panenger  to  ride  on  the 
running  board  of  an  overcrowded  etreet  ear  —  tohat  proof  juetiflee  a  recovery 
heeauee  of  a  poMeenger  being  throten  therefrom, 

A  street  railway  company,  which  permits  passengers  to  stand  upon  the  platforms 
or  running  boards  of  overcrowded  cars,  gives  rm  implied  assurance  that  such 
places  are  reasonably  safe,  and  must  exercise  a  corresponding  duty  to  so 
operate  the  cars  as  to  maintain  such  a  condition  of  safety. 

Evidence  that  a  person  who  boarded  an  overcrowded  street  car  and  rode  on  the 
running  board  thereof  with  his  back  to  the  body  of  the  car,  holding  by  the 
stanchions  on  either  side,  and  that,  during  the  course  of  the  Journey  the  car, 
coincident  with  an  acceleration  in  its  speed,  gave  a  sudden  and  violent  jerk, 
throwing  the  passenger  to  the  ground,  causing  him  to  be  run  over  and  killed, 

V  is  sufficient  to  sustain  a  recovery  against  the  street  railway  company  of  the 
damages  resulting  from  the  death  of  such  passenger. 

Appeal  by  the  defendant,  the  Coney  Island  and  Brooklyn  Rail- 
road Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plain tifiF,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  16th  day  of  April,  1903,  upon  the  verdict  of  a  jury  for 
$4,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
9th  day  of  April,  1903,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Albert  E.  Lamh^  for  the  appellant. 

Thomas  F,  Magner^  for  the  respondent. 

HiBSOHBEBG,  J.  : 

The  judgment  recovered  is  for  damages  for  the  alleged  negligent 
killing  of  the  plaintiff's  intestate.  He  was  a  passenger  on  the 
running  board  of  one  of  the  defendant's  open  trolley  cars,  and  was 
thrown  or  fell  under  the  wheels  of  the  car  on  Smith  street,  in  the 
borough  of  Brooklyn,  while  the  car  was  crossing  Schermerhom 
street.  The  issue  tried  before  the  jury  was  whether  a  violent  jerk 
and  accompanying  accelerated  speed  of  the  car  threw  him  off  as  he 
was  standing  upon  the  running  board  and  holding  on  by  the  stanch- 
ions with  both  hands,  as  contended  by  the  plaintiff,  or  whether,  as 
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contended  by  the  defendant,  he  was  seated  in  the  body  of  the  car, 
but  nnder  the  influence  of  liquor,  and  voluntarily  got  up  and  either 
jumped  off  the  car  or  fell  or  was  pushed  off. 

On  the  first  trial  of  the  case  the  complaint  was  dismissed  when 
plaintiff  rested,  and  exceptions  were  ordered  to  be  heard  at  the 
Appellate  Division  in  the  first  instance.  The  case  as  then  presented 
was  the  same  as  that  establishec^  by  the  plaintiff's  evidence  on  this 
second  trial,  and  indicated  that  the  decedent  boarded  an  over- 
crowded car  and  rode  on  the  running  board  with  his  back  to  the 
body  of  the  car,  holding  by  the  stanchions  on  either  side.  While 
crossing  Schermerhorn  street  the  car  gave  a  sudden  and  violent 
jerk,  which  threw  him  off.  We  held  that  the  evidence  required  a 
submission  of  the  case  to  the  jury.  (See  Sheeron  v.  Coney  Island 
<&  Brooldyn  B.  B.  Co.^  78  App.  Div.  476.)  In  the  opinion  then 
written  by  Presiding  Justice  Goodbich  the  cases  of  Hasaen  v. 
NasBcm  Electric  B.  B.  Co.  (34  App.  Div.  71)  and  Brcmuird  v. 
Naasom  Electric  B.  B.  Co.  (44  id.  613)  were  cited  as  authority  for 
such  submission.  Referring  to  the  fact  that  there  was  evidence 
tending  to  show  that  the  jerk  was  sufScient  to  throw  standing  pass- 
engers off  their  footing  and  against  the  seats,  and  that  the  fall  of 
the  deceased  from  the  car  was  coincident  with  the  jerk  and  with  the 
accelerated  speed  of  the  car  then  noticed,  the  court  held  that  such 
evidence  within  the  principle  of  the  authorities  cited  required  that 
the  question  of  the  negligence  of  the  respective  parties  should  be 
determined  by  the  jury.  The  decision  was  in  accordance  with  a 
long  line  of  authorities  which  holds  that  where  a  common  carrier 
accepts  passengers  upon  the  platforms  or  the  running  boards  of  over- 
crowded cars,  there  is  an  implied  assurance  that  such  places  are  rea- 
sonably safe,  and  a  corresponding  duty  to  so  operate  the  cars  as  to 
maintain  such  a  condition  of  safety.  (See  McChath  v.  Brooklyn^ 
Queens  Co.  B.  B.  Co.,  87  Hun,  310;  Eranciaco  v.  Troy  dh 
Ixmevnghurgh  B.  B.  Co.,  88  id.  464,  466 ;  Wood  v.  BrooJd/yn  City 
B.  B.  Co.j  5  App.  Div.  492 ;  Miles  v.  Eing,  18  id.  41 ;  Orotsch  v. 
Steinwwy  B.  Co.,  19  id.  130;  Schaefer  v.  Union  By.  Co.,  29 
id.  261 ;  Dochtermcmn  v.  Brooldyn  Heights  B.  B.  Co.,  32  id.  13 ; 
Henderson  v.  Nassau  Electric  B.  B.  Co.,  46  id.  280 ;  Lucas  v. 
MetropoUtam,  Street  B.  Co.,  56  id.  405 ;  Eherhardt  v.  Metropolitan 
Street  B.  Co.,  69  id.  660 ;  Clark  v.  Eighth  Avmue  B.  B.  Co.,  86 
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N.  Y.  135;  Sauter  v.  iT.  Y.  C.  dk  B.  B.  E.  R.  Co.,  66  id. 
50 ;  Ginna  v.  Second  Avenvs  JR.  R.  Co,,  67  id.  596 ;  Ndan  v. 
Brooklyn  City  dk  Newtown  R.  R.  Co.,  87  id.  63  ;  Bartholomew  v. 
iT.  Y.  C  <&  H.  R.  R.  R.  Co,,  102  id.  716 ;  Graham  v.  Manhattan 
R,  Co,,  149  id.  336.) 

The  main  contention  of  the  learned  counsel  for  the  appellant  on 
this  appeal  is  that  the  verdict  is  against  the  weight  of  the  evidence. 
To  analyze  the  evidence  would  serve  no  necessary  purpose.  It 
embraces  a  sharply  contested  issue  which  was  peculiarly  within  the 
province  of  a  jury  to  determine.  While  more  witnesses  were  exam- 
ined by  the  defendant  than  by  the  plaintiff,  they  are  not  in  entire 
accord  and  harmony,  and  the  conclusion  reached  by  the  jury  seems 
abundantly  supported  both  by  express  testimony  and  by  surround- 
ing circumstances.  No  exception  is  raised  to  any  of  the  rulings  of 
the  learned  trial  court,  and  no  valid  ground  appears  for  interference 
with  the  result. 

The  judgment  and  order  should  be  affirmed. 

Present — Babtlett,     Woodward,     Hibsghbebo,    Jbnes    and 

HOOKEB,  JJ. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Geoboe  W.  Schivebea,  Respondent,  v.  The  Bbooeltn  Heights 
Railboad  Company  and  Franx  Gallaghee,  Appellants, 
Impleaded  with  The  H.  B.  Camp  Company,  Defendant. 

Negligence — injury  to  a  pedestrian  from  faUing  over  a  cord  stretched  aerou  a 
temporary  bridge  over  a  trench  in  a  publie  street  —  the  principai  and  his  con- 
tractor doing  the  work  are  both  liable — the  doctrine  of  respondeat  superior  <20«t 
not  apply. 

In  an  action  brought  to  recover  damages  for  personal  injuries  it  appeared  that 
the  defendant  railroad  company,  while  engaged  in  constructing  a  subway  for 
its  electric  wires  through  a  public  street,  entered  into  a  contract  with  the 
defendant  Gallagher,  by  which  the  latter  was  to  do  the  work  of  digging  the 
trench  and  of  installing  the  conduit  for  the  reception  of  the  wires. 

The  contract  provided  that  the  grade  line  of  the  subway  should  be  established 
by  the  engineers  of  the  railroad  company,  and  that  the  stakes  and  timbers 
therefor  should  be  furnished  by  Gallagher.    The  contract  did  not  specify  the 
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manner  in  which  the  grade  should  be  indicated,  but  both  the  railroad  com- 
pany and  Gallagher  adopted  a  cord  for  this  purpose.  Each  morning,  before 
work  commenced,  one  of  Gkillagher's  servants  strung  the  cord  to  the  stakes 
and  each  night  he  took  it  up. 

A  footbridge  for  the  use  of  pedestrians  had  been  constructed  across  the  trench 
and  one  morning  Gallagher's  servant,  instead  of  stretching  the  cord  underneath 
the  footbridge,  stretched  it  about  six  inches  above  the  surface  of  the  bridge. 
The  plaintiff,  a  pedestrian,  while  walking  across  the  bridge,  tripped  over  the 
cord  and  sustained  severe  injuries.  It  was  not  contended  that  he  was  guilty 
of  contributory  negligence. 

Eield,  that  both  the  defendants  were  liable,  independent  of  the  doctrine  of 
respondeat  iuperior; 

That  the  railroad  company,  when  it  engaged  in  an  undertaking  involving  inter- 
ference with  a  public  street,  assumed  the  duty  of  keeping  the  highway  in  a 
reasonably  safe  condition  for  travel  while  the  work  was  in  progress,  even 
though  it  delegated  the  actual  performance  of  the  work  to  an  independent 
contractor; 

That  Gkillagher,  in  taking  the  contract  to  perform  the  work,  assumed  a  similar 
legal  obligation  to  see  that  the  highway  was  maintained  in  a  reasonably  safe 
condition  for  public  travel,  and  that  he  could  not  escape  liability  by  showing 
that  the  mischief  was  done  by  a  servant  employed  by  him,  whom  he  had 
temporarily  loaned  to  the  railroad  company. 

Appeal  by  the  def endants.  The  Brooklyn  Heights  Railroad  Com- 
pany and  another,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  7th  day  of  February,  1903,  upon  the  verdict  of  a  jury 
for  $15,000,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  19th  day  of  February,  1903,  denying  the  said  defendants'  motion 
for  a  new  trial  made  upon  the  minutes. 

/.  B.  Oelandy  for  the  appellant  Brooklyn  Heights  Railroad 
Company. 

jS.  Snawden  MarahaU^  for  the  appellant  Frank  Gallagher. 

James  C.  Orqpsey  \_J^.  W.  CaUin  with  him  on  the  brief],  for  the 
respondent. 

HiBSOHBEBa,  J. : 

The  action  was  originally  brought  against  three  defendants,  but 
the  complaint  was  dismissed  on  the  trial  as  to  one  of  them,  and  the 
only  questions  presented  on  the  appeal  relate  to  the  liability  of  the 
other  two,  who  are  the  appellants. 
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The  plaintiff  has  recovered  a  judgment  against  the  two  appellants 
for  injuries  sustained  in  a  fall  occasioned  by  tripping  over  a  cord 
between  an  eighth  and  three-sixteenths  of  an  inch  in  thickness  which 
was  securely  fastened  across  the  footway  of  a  temporary  wooden 
bridge.  The  bridge  was  constructed  across  an  open  trench  at  the 
comer  of  Third  and  Prospect  avenues  in  the  borough  of  Brooklyn, 
and  was  designed  for  the  use  of  pedestrians  during  the  progress  of 
the  work  of  constructing  a  subway  for  the  electric  wires  of  the 
appellant,  the  Brooklyn  Heights  Railroad  Company,  through  Third 
avenue.  The  cord  was  stretched  about  six  inches  above  the  surface 
of  the  footway.  The  floor  of  the  bridge,  as  well  as  the  string,  was 
covered  with  dirt,  so  that  both  were  of  the  same  color,  and  the 
attention  of  the  plaintiff  was  not  attracted  to  the  cord  as  he  was 
walking  on  the  occasion  in  question  in  the  prosecution  of  his  business 
as  salesman  from  shop  to  shop  to  show  his  wares.  Neither  appellant 
charges  the  plaintiff  with  contributory  negligence,  and  neither  claims 
that  the  recovery  is  excessive.  The  plaintiff  was  examined  by 
physicians  on  behalf  of  each  of  the  appellants  and  none  was  called 
to  testify,  the  extent  of  the  injuries  apparently  not  being  a  subject 
of  serious  dispute.  A  number  of  exceptions  were  taken,  but  1  can- 
not find  that  any  one  of  them  presents  reversible  error,  and  the  dis- 
cussion will  be  confined  to  a  consideration  of  the  question  which  was 
chiefly  litigated. 

Each  of  the  appellants  claimed  on  the  trial  that  the  other  was 
alone  liable  for  the  consequences  of  the  accident,  the  raiboad  com- 
pany mainly  upon  the  ground  that  the  appellant  Gallagher  was  an 
independent  contractor  in  the  doing  of  the  work,  and  that  the  cord 
was  used  in  his  work  by  his  servant  and  in  his  behalf,  and  the 
appellant  Gallagher  mainly  upon  the  ground  that  although  the  man 
who  stretched  the  cord  was  in  his  employ  as  his  servant,  he  was 
acting  in  respect  to  the  use  of  the  cord  as  the  servant  of  the  railroad 
company  in  a  branch  of  the  work  belonging  exclusively  to  that  cor- 
poration, and  that  it  alone  was  accordingly  responsible  for  the 
servant's  negligence. 

The  case  has  been  tried  upon  the  theory  that  the  work  was  being 
prosecuted  by  the  railroad  company  under  a  permit  received  from 
some  source,  presumably,  if  it  is  proper  to  indulge  in  any  presump- 
tions in  reference  to  it,  from  the  municipal  authorities.     No  permit 
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appears  in  the  case  as  settled,  although  it  does  appear  that  a  permit 
of  some  kind  was  received  by  the  company  from  some  one,  and  that 
permit  was  offered  and  received  in  evidence.  If  no  proper  or 
sufficient  permit  was  issued  it  would  follow  that  the  interference 
with  the  public  street  constituted  a  nuisance  with  the  maintenance 
of  which  both  appellants  are  chargeable  under  the  evidence.  The 
railroad  company  entered  into  a  written  contract  with  Gallagher  by 
which  he  was  employed  to  do  the  work  of  digging  the  trench  and 
installing  the  conduit  for  the  reception  of  the  wires,  and  he  was 
engaged  in  the  prosecution  of  that  work  at  the  time  of  the  accident, 
and  no  citation  of  cases  is  necessary  in  support  of  the  proposition 
that  both  are  liable  if  the  work  was  in  progress  without  lawful 
authority. 

Assuming,  however,  that  such  authority  was  duly  conferred,  I 
think  there  was  sufficient  evidence  to  support  the  judgment  against 
both  appellants.  The  specifications  attached  to  the  contract  required 
Gallagher  to  lay  the  dacts  constituting  the  main  part  of  the  subway 
or  conduit  at  a  grade  in  the  trench  to  be  furnished  by  the  company's 
engineer,  and  it  was  necessary  to  dig  the  trench  at  the  proper  depth 
for  that  purpose.  The  stakes  and  timbers  for  the  grade  line  were 
to  be  furnished  in  place  by  Gallagher,  but  nothing  is  said  about  the 
use  of  a  cord,  or  about  any  other  means  by  which  the  required  grade 
should  be  indicated  to  Gallagher  for  his  information  and  for  the  use 
of  his  men.  The  cord  in  question  was  adopted  for  this  purpose  by 
both  appellants.  Gallagher  testified  that  he  objected  to  it,  but  it  is 
undisputed  that  he  furnished  it  and  that  his  servant  used  it  as  a 
means  of  indicating  to  his  men  how  deep  they  should  dig  the  trench. 
The  company's  engineer  established  the  grade  and  made  chalk  marks 
where  the  line  was  to  run,  and  every  morning  before  work  com- 
menced Gallagher's  servant  strung  the  line  to  the  stakes  referred  to 
in  the  specifications,  and  every  night  he  took  it  up.  It  was  undoubt- 
edly an  act  of  personal  negligence  that  on  the  morning  of  the  acci- 
dent this  servant  stretched  the  line  across  the  footbridge  above  the 
planking  instead  of  underneath  the  bridge,  as  he  should  have  done. 
Gallagher  testified  that  the  company's  engineer  asked  him  to  fur- 
nish a  man  to  be  at  their  disposal  in  looking  after  the  line,  and  it  is 
argued  by  his  counsel  that,  as  the  furnishing  of  the  required  grade 
was  the  duty  of  the  company  under  the  contract,  whatever  was 
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done  in  that  connection  was  the  company^s  work,  and  it  alone  is 
liable.  On  the  other  hand,  the  company  contends  that  all  it  did 
was  to  require  Gallagher  to  assign  one  of  his  men  to  do  the  work, 
it  being  a  conceded  part  of  his  work ;  and  in  support  of  its  conten- 
tion it  proved  on  his  cross-examination  that  after  the  accident  he 
stated  in  effect  that  he  did  not  see  where  the  company  came  in,  say- 
ing :  "  That  as  to  any  liability  coming  out  of  the  case  for  the  string 
being  there,  or  anything  of  that  kind,  that  would  belong  to  me, 
that  it  was  up  to  me."  The  controversy  is  not  very  material,  inas- 
much, as  I  have  said,  that  the  evidence  fully  justified  the  jury  in 
concluding  that  the  grade  line  was  indiaated  by  a  means  adopted  by 
both  parties  to  the  contract,  the  company  engaged  in  the  active 
inspection  and  supervision  of  the  work  and  the  contractor  engaged 
in  its  performance,  the  means  adopted  being  used  jointly  by  the 
servants  of  both  acting  together  in  the  consummation  of  a  common 
purpose. 

However  that  may  be,  it  seems  quite  obvious  that  both  appellants 
are  liable  independently  of  the  doctrine  of  respondeat  superior.  In 
the  first  place,  the  question  of  liability  of  an  independent  contractor 
has  no  application  to  a  case  of  interference  with  the  public  streets, 
whether  by  digging  trenches  in  them  or  by  placing  dangerous 
obstructions  upon  them.  If  the  accident  had  occurred  because  of 
some  negligence  in  the  actual  doing  of  the  work  of  the  construction 
of  the  subway,  such  as  blasting  or  digging,  or  in  the  actual  careless 
handling  of  the  tools  and  implements  on  the  part  of  the  contractor's 
men,  the  company  might  be  relieved  of  liability  by  the  existence  of 
an  independent  contract  in  the  execution  of  which  it  had  no  share 
or  control.  But  the  company  assumed  a  duty  imposed  on  it  by  law 
when  it  engaged  in  the  work  of  tearing  up  a  public  street,  equally 
whether  it  embarked  in  the  work  itself  or  engaged  a  contractor  to 
do  it,  viz.,  the  duty  of  keeping  the  highway  in  a  reasonably  safe 
condition  for  travel  while  the  work  was  in  progress.  That  duty  it 
owed  to  the  public,  and  its  liability  when  established  rests  upon  its 
violation  of  that  duty  and  exists  although  the  specific  act  com- 
plained of  may  have  been  committed  by  the  independent  contractor. 
{Starrs  v.  City  of  Utica,  17  N".  Y.  104 ;  Bnisso  v.  City  of  Buffalo^ 
90  id.  679 ;  Turner  v.  City  of  Newhurgh^  109  id.  301 ;  Denting  v. 
Terminal  Railway  of  Buffalo^  169  id.  1 ;  Downey  v,  Low^  22  App. 
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Div.  460 ;  Johnston  v.  Phcmix  Bridge  Co.^  44:  id.  581 ;  affd.,  169 
N.  Y.  581 ;  Murphy  v.  Perhtein^  73  App.  Div.  256 ;  Ann  v. 
Eerter,  79  id.  6.) 

The  same  thing  is  true  of  the  contractor.  In  taking  a  contract 
to  dig  up  the  street  he  also  assumes  and  is  subject  to  a  legal  obli- 
gation to  see  to  it  that  the  highway  is  maintained  in  a  reasonably 
safe  condition  for  public  travel.  He  cannot  escape  this  liability  by 
showing  that  the  mischief  was  done  by  a  servant  of  his  whom  he 
temporarily  loaned  to  another,  for  the  liability  rests  upon  the  failure 
to  discharge  the  duty  which  he  owes  to  the  public  and  not  at  all 
upon  his  obligation  to  respond  for  his  servant's  fault.  The  cases 
cited  by  the  learned  counsel  for  the  appellant  Gallagher  on  the 
relation  of  master  and  servant  have  accordingly  no  application. 
Oallagher  constructed  the  footbridge  as  a  part  of  his  work  and  it 
was  his  undoubted  duty  to  keep  it  in  a  reasonably  safe  condition, 
and  he  is  liable  to  the  plaintiff  because  he  failed  to  exercise  proper 
care  in  that  respect. 

It  follows  that  the  judgment  and  order  should  be  affirmed. 

OooDBioH,  P.  J.,  WooDWABD,  Jbnks  and  HooKEB,  JJ.,  concurred. 
Judgment  and  order  unanimously  affirmed,  with  costs. 


William  F.  Pettbs  and  Asa  S.  Bandall,  Doing  Business  under 
the  Name  of  "Ambrican  Watchman's  Clock  Company,"  Respond- 
ents, V.  American  Watchman's  Clock  Company,  a  Corporation, 
Appellant. 

Chpartnenhip  name,  aaumed  by  a  corporation  tnth  intent  to  acquire  part  of  the 
Jnurinese  and  prevent  the  incorporation  of  the  copartnership  —  equity  toiU  restrain 
the  corporation  from  %o  doing. 

In  the  summer  of  1901  a  copartnership,  engaged  in  the  borough  of  Manhattan  in 
the  sale  and  installation  of  electric  clocks  designed  to  register  the  presence  and 
movements  of  watchmen,  filed  a  certificate,  pursuant  to  section  868b  of  the 
Penal  Code,  setting  forth  its  intention  to  do  business  under  the  name  of  the 
"American  Watchman's  Clock  Company/'  and  has  since  carried  on  business 
under  that  name. 
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In  May,  1902,  the  copartoers  executed  the  necessary  papers  for  the  formation  in 
the  State  of  New  York  of  a  corporation  under  the  name  which  had  been 
assumed  by  them.  Before  this  purpose  could  be  effected,  other  parties  formed 
a  corporation  in  the  State  of  New  York  under  the  name  which  the  copartners 
had  adopted.  This  corporation  was  organized  for  the  sale  and  installation  of 
watchmen's  clocks,  and  the  selection  of  the  corporate  name  was  made  with  a 
view  of  obtaining  a  portion  of  the  copartnership  business  and  of  appropriating 
the  copartnership  name  and  of  preventing  the  copartnership  from  incorporating 
in  the  State  of  New  York  under  that  name. 

Held,  that  a  court  of  equity  had  power,  at  the  suit  of  the  copartnership,  to  enjoin 
the  corporation  from  doing  business  under  such  corporate  name. 

Appbal  by  the  defendant,  the  American  Watchman's  Clock  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiffs, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
5th  day  of  February,  1903,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Kings  County  Special  Term,  enjoining  the  defend- 
ant from  transacting  business  under  its  corporate  name. 

Itiohard  Heid  SogerSy  for  the  appellant. 

WUmot  Z.  Morehousst  for  the  respondents. 

HiRSOHBEBO,  J. : 

The  plaintiffs  are  copartners  engaged  in  business  in  the  borough 
of  Manhattan,  a  part  of  their  business  being  the  sale  and  installation 
of  electric  time  detectors  or  clocks  designed  to  register  the  presence 
and  movements  of  watchmen  in  manufactories,  etc.  In  the  summer 
of  1901  they  filed  in  the  New  York  county  clerk's  office  a  certifi- 
cate pursuant  to  section  363b  of  the  Penal  Code,  setting  forth  their 
intention  to  do  business  under  the  name  of  the  "  American  Watch- 
man's Clock  Company."  Since  that  time  they  have  carried  on 
under  the  name  so  assumed  by  them  the  business  of  selling  and 
installing  the  watchman's  clocks  referred  to,  and  in  the  month  of 
May,  1902,  they  executed  the  necessary  papers  for  the  purpose  of 
incorporating  a  company  or  incorporation  under  that  designation  in 
this  State  to  carry  on  that  business.  In  that  month,  however,  the 
defendant  was  incorporated  under  the  same  name  in  this  State,  with 
a  capital  stock  of  $500,  for  the  express  purpose  of  engaging  in  the 
manufacture,  sale  and  installation  of  watchman's  clocks,  thereby 
anticipating  and  forestalling  the  plaintiffs'  proposed  incorporation, 
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and  the  use  of  snch  corporate  aame  for  that  purpose  by  the  defend- 
ant has  been  enjoined  by  the  judgment  appealed  from. 

The  evidence  indicates  quite  clearly  that  the  incorporators  of  the 
defendant  company  knew,  at  the  time  of  the  incorporation,  of  the 
fact  that  the  plaintiffs  were  conducting  the  branch  of  their  business 
in  question  under  the  same  designation  as  that  selected  by  the  incor- 
porators, and  also  that  the  selection  of  the  corporate  name  by  the 
latter  was  made  with  a  view  of  obtaining  some  part  at  least  of  the 
plaintiffs'  business,  and  of  selling  and  installing  the  same  articles  of 
manufacture  in  the  borough  of  Manhattan  as  those  dealt  in  by  the 
plaintiffs.  The  learned  trial  court  has  found  as  facts  upon  suf- 
cient  evidence  that  the  further  purpose  of  the  organizers  of  the 
defendant  company  was  to  appropriate  to  their  own  use  the  partner- 
ship name  which  the  plaintiffs  had  chosen  for  this  branch  of  their 
business  and  to  prevent  the  plaintiffs  from  incorporating  in  this 
State  under  that  name. 

While  the  question  is  not  free  from  doubt,  I  am  inclined  to  the 
view  that  the  facts  recited  serve  to  remove  this  case  from  the  opera- 
tion of  the  class  of  cases  cited  by  the  learned  counsel  for  the  appel- 
lant, and  to  present  a  situation  in  which  a  court  of  equity  may  grant 
injunctive  relief.  It  may  be  that  the  words  "American  Watch- 
man's Clock  Company  "  do  not  contain  the  essential  elements  of  a 
trade  mark  which  Mrill  be  protected  as  the  exclusive  property  of  the 
person  who  first  makes  use  of  them.  (See  Koetder  v.  Sanders^  122 
N.  T.  65 ;  Cooke  <&  CM  Co.  v.  Miller,  169  id.  475 ;  Barrett 
Chemical  Co.  v.  Stern,  176  id.  27 ;  I^lgin  JfaUonal  Watch  Co.  v.  lUi- 
wis  Watch  Co.,  179  U.  S.  665.)  The  words  "  watchman's  clocks  " 
are  in  common  use,  and  even  when  joined  with  the  word  "  Ameri- 
can" may  not  perhaps  be  lawfully  monopolized  as  a  trade  mark 
under  the  doctrine  of  these  cases.  But  a  different  principle  applies 
where  a  partnership  name  is  infringed,  and  especially  where,  as  in 
this  instance,  the  infringement  is  for  the  purpose  of  selling  identical 
property  or  articles  in  the  same  locality  and  under  circumstances 
which  are  certainly  calculated,  if  not  actually  designed,  to  deceive 
the  public. 

The  precise  principle  was  applied  in  Higgins  Co.  v.  Higgins 
Soap  Co.  (144  N.  Y.  462),  and  it  was  held  in  that  case  that  an 
exclusive  right  may  be  acquired  in  the  name  in  which  a  business 
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may  be  carried  on,  and  that  an  injunction  lies  to  restrain  the  simu- 
lation and  use  by  one  corporation  of  the  name  of  a  prior  corpora- 
tion which  tends  to  create  confusion  and  to  enable  the  later  corpora- 
tion to  obtain  the  business  of  the  prior  one.  The  court  said  (p.  469) : 
"  The  principle  upon  which  courts  proceed  in  restraining  the  simu- 
lation of  names  in  the  nature  of  trade  marks  and  have  come  to 
designate  the  business  of  a  particular  person  or  company  is  stated  in 
Lee  V.  Haley  (L.  E.  [5  Ch.  App.]  155)  an  action  to  restrain  the  use 
by  the  defendant  of  the  name  of  The  Guinea  Coal  Co.  in  his  busi- 
ness. *  I  quite  agree  (said  Gifford,  L.  J.)  that  they  (plaintiffs) 
have  no  property  in  the  name  (Guinea  Coal  Co.),  but  the  principle 
upon  which  the  cases  on  the  subject  proceed  is  not  that  there- is 
property  in  the  word,  but  that  it  is  a  fraud  on  a  person  who  has 
established  a  trade  and  carries  it  on  under  a  given  name,  that  some 
other  person  should  assume  the  same  name  or  the  same  name  with 
a  slight  alteration  in  such  a  way  as  to  induce  persons  to  deal  with 
him  in  the  belief  that  they  are  dealing  with  the  person  who  has 
given  a  reputation  to  the  name.'  The  cases  are  not  infrequent  in 
which  the  use  of  corporate  names  has  been  restrained  on  the  prin- 
ciple of  the  trade  mark  cases.  {Holmes^  Booth  c&  Jlaydens  Mfg. 
Co,  V.  Holmes^  Booth  <j&  Atwood  Mfg,  Co,^  37  Conn.  278 ;  Massomh 
V.  Thorley'8  CattU  Food  Co.,  L.  R.  [14  Ch.  Div.]  748  ;  CeUulaid 
Mfg,  Co.  V.  Cellonite  Mfg,  Co,j  32  Fed.  Rep.  94  ;  Newly  v.  Oregon 
Central  Bway.  Co.^  1  Deady,  609 ;  Rogers  Mfg.  Co.  v.  Rogers  <b 
Spurr  Mfg.  Co.,  11  Fed.  Rep.  495 ;  The  Le  Page  Co.  v.  Russia 
Cement  Co.,  51  id.  942.) " 
The  judgment  should  be  affirmed. 

Bartlett,  Woodward  and  Hooker,  J  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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Id  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Christopher 
WoLFB^  Deceased. 

Gbenvillb  Kane  and  John  Mason  Knox,  Individually  and  as 
Executors,  etc.,  of  Christopher  Wolfe,  Deceased,  Appellants ; 
Nathan  L.  Miller,  as  Comptroller  of  the  State  of  New  York, 
Kespondent. 

Transfer  tax  —  uhere  a  legacy  is  refused  and  passes  to  the  residuary  legatee,  the 
tax  is  imposed  at  the  same  rate  as  if  tlie  legacy  7iad  been  originally  given  to  the 
residuary  legatee  —  qiuere  as  to  the  ease  of  an  inheritance  not  by  mil. 

Where  a  legatee  named  in  a  will,  subsequent  to  the  death  of  the  testator,  and 
without  any  intent  to  evade  the  transfer  tax,  renounces  his  legacy,  which 
thereupon  passes  to  another  person  under  the  residuary  clause  of  the  will,  the 
legacy  is  not  subject  to  a  transfer  tax  calculated  at  the  rate  at  which  it  would 
have  been  taxable  if  it  had  actually  been  accepted  by  the  original  legatee,  but 
at  the  rate  at  which  it  would  have  been  taxable  if  the  will  had  originally  pro- 
vided that  it  should  pass  to  the  residuary  legatee. 

Quare,  whether  the  same  rule  would  apply  to  a  transfer  operating  under  the 
law  of  inheritance  or  descent. 

The  transfer  tax  is  one  upon  the  transfer  or  succession,  and  not  upon  the  property 
or  the  estate  of  the  deceased. 

Appeal  by  Qrenville  Kane  and  another,  individually  and  as 
executors,  etc.,  of  Christopher  Wolfe,  deceased,  from  an  order  of  the 
Surrogate's  Court  of  the  county  of  Orange,  entered  in  said  Surro- 
gate's Court  on  the  5th  day  of  August,  1903,  affirming  upon  appeal 
an  order  entered  in  said  Surrogate's  Court  on  the  15th  day  of  June, 
1903,  assessing  a  transfer  tax  upon  the  estate  of  said  decedent. 

William  Edmond  Gv/rtis^  for  the  appellants. 

Henry  W.  Wiggins^  for  the  respondent. 

HlBSOHBEBG,  J.  : 

The  testator  bequeathed  by  will  to  his  executors,  the  appellants, 
the  sum  of  $20,000  absolutely.  The  residue  of  his  estate  he  gave 
to  the  executors  in  trust  for  his  surviving  children  and  for  the 
descendants  of  any  child  who  may  have  died.  He  died  on  the  14th 
day  of  June,  1901.  The  appellants,  some  eight  months  afterwards^ 
by  appropriate  instruments  in  writing,  duly  acknowledged,  renounced 
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and  released  the  beqnest  of  $20,000  in  ample  terms,  so  that  the 
money  bequeathed  to  them  should  fall  into  the  residuary  trust  for 
the  benefit  of  the  testator's  children  and  their  descendants.  By  the 
decree  appealed  from  the  learned  surrogate  has  affirmed  an  appraisal 
and  assessment  by  which  the  legacy  in  question  is  taxed  at  five  per 
cent  on  the  theory  that  the  bequest  to  the  appellants  is  effective  for 
the  purposes  of  taxation,  instead  of  at  one  per  cent,  the  rate  which 
would  be  chargeable  as  against  the  residuary  shares.  There  is 
nothing  to  indicate  that  the  renunciation  by  the  appellants  is  not  in 
good  faith  or  that  it  has  been  made  for  the  purpose  of  evading  any 
provision  of  law  in  relation  to  taxation. 

The  decision  of  the  learned  surrogate  is  placed  upon  the  ground 
that  under  the  law  the  legacy  to  the  appellants  became  subject  to  the 
tax  immediately  upon  the  death  of  the  testator,  and  that  the  appel- 
lants could  not  defeat  the  right  of  the  State  to  that  tax  or  any  part 
of  it  by  any  subsequent  act  of  their  own.  The  force  of  this  view 
might  be  convincing  if  the  tax  was  imposed  upon  the  legacy,  but  it 
is  greatly  weakened  by  the  considemtion  that  the  tax  is  not  imposed 
upon  the  property  at  all,  although  payable  out  of  it,  but  is  imposed 
upon  the  succession  to,  or  transfer  of,  the  property.  By  section 
242  of  the  Tax  Law  (Laws  of  1896,  chap.  908,  as  amd.  by  Laws  of 
1901,  chap.  173)  the  word  "transfer"  is  defined  to  include  "the 
jpassing  of  property  or  any  interest  therein  in  possession  or  enjoy- 
ment^ present  or  future,  by  inheritance,  descent,  devise,  bequest, 
grant,  deed,  bargain,  sale  or  gift."  The  transfer  tax,  therefore, 
which  is  the  basis  of  the  subject  of  this  controversy  must  be  regarded 
as  a  tax,  not  upon  the  money  which  is  the  subject  of  the  legacy, 
but  upon  the  passing  of  that  money  under  the  will  in  possession 
or  enjoyment.  Had  the  appellants  accepted  and  taken  the  legacy 
no  question  could  have  arisen.  Having  voluntarily  relinquished  it 
BO  that  it  lawfully  passes  under  the  will  to  the  testator's  children 
and  their  descendants,  I  am  inclined  to  the  view  that  the  State  can 
only  seize  that  fraction  of  it  which  would  have  been  assessable  had 
the  will  originally  provided  for  such  a  devolution. 

The  Tax  Law  {»uprd)  nowhere  expressly  provides  that  a  transfer 
by  bequest,  deed  or  gift  which  is  refused  by  the  beneficiary  shall  be 
taxed  the  same  as  if  accepted.  On  the  theory  of  the  decision 
herein  in  the  court  below,  if  one  person  tendered  to  another  a  deed 
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or  gift  to  take  effect  upon  the  death  of  the  donor,  the  most  positive 
refusal  of  the  donee  to  accept  the  benefaction  and  the  consequent 
rendering  abortive  of  the  entire  scheme  woald  not  avail  to  avoid 
the  tax.  The  tax  would  be  imposed  in  such  a  case,  not  upon  the 
transfer,  but  upon  the  attempt  to  transfer.  If  the  law  contemplated 
that  the  tax  should  be  imposed  in  the  case  suggested,  there  is  no 
obvious  reason  why  the  purpose  should  not  have  been  manifested  in 
the  statute  by  explicit  expression.  To  construe  the  law  so  as  to 
incorporate  such  a  provision  into  it  is  violative  of  the  rule  of  con- 
struction applicable,  for  it  has  been  often  held  that  the  Tax  Law 
should  be  construed  strictly  in  favor  of  the  citizen  and  against  the 
State.  {Matter  of  Enston,  113  N.  T.  174, 178  ;  Matter  of  Vagary 
127  id.  1,  12;  Matter  of  Stevoart,  131  id.  274,  282;  Matter  of 
Svnft,  137  id.  77,  86,  87 ;  Matter  of  Fayerweather,  143  id.  114, 
119;  Matter  of  HarbecJc,  161  id.  211,  217.) 

It  was  held  in  MaMer  of  Phipps  (77  Hun,  325 ;  affd.  on  opinion  of 
the  General  Term  in  143  N.  Y.  641)  that  until  a  legacy  is  reduced 
to  possession  it  is  a  mere  naked  right  in  an  estate  to  be  administered, 
and  is  not  subject  to  the  tax.  (See,  also,  Matter  of  Zefita,  Cov/ntess  de 
HoAan-Chabotj  167  N.  Y.  280.)  The  tax  has  been  quite  uniformly 
held  to  be  one  upon  the  transfer  or  succession,  and  not  upon  the 
property  or  the  estate  of  the  deceased.  It  was  so  held  in  Matter  of 
ffofman  (143  N.  Y.  327).  In  Matter  of  Gould  (156  N.  Y.  423)  the 
transfer  was  in  express  terms  to  pay  the  legatee  for  services,  and 
the  court  held  that  whatever  the  motive  of  the  testator  inasmuch  as 
the  property  was  given  by  will  and  accepted  by  the  legatee,  the 
performance  constituted  a  taxable  transfer  under  the  act.  Chief 
Judge  Parker  said  (p.  427)  :  "  It  is  certainly  within  the  constitu- 
tional power  of  the  Legislature  to  tax  all  property  transferred  by 
will,  whether  the  motive  of  the  testator  be  to  make  a  gift  or  pay  a 
debt,  and  the  language,  absolutely  unambiguous  and  free  from  sav- 
ing clauses,  which  the  Legislature  employed  to  accomplish  that 
result,  affords  the  best  indication  that  the  word  *  transfer '  in  the 
statute  is  used  advisedly  and  according  to  its  ordinary  legal  significa- 
tion, which  is  that  the  owner  of  a  thing  delivers  it  to  another  per- 
son with  the  intent  of  passing  the  rights  which  he  has  in  it  to  the 
latter.  (Bouvier's  Law  Die.)  Indeed  it  can  easily  be  imagined  that 
the  Legislature  aimed  to  prevent  parties  from  avoiding  payment  of 
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the  tax  by  changing  intended  beneficiaries  into  testamentary  credit- 
ors. It  matters  not  what  the  motive  of  a  transfer  by  will  may  be, 
whether  to  pay  a  debt,  discharge  some  moral  obligation,  or  to  benefit 
a  relative  for  whom  the  testator  entertains  a  strong  affection,  if  the 
devise  or  bequest  be  accepted  by  the  beneficia/ry^  the  transfer  is  made 
by  will,  and  the  State  by  the  statute  in  question  makes  a  tax  to 
impinge  upon  that  performance." 

Referring  to  tlie  legatee  in  that  case  the  learned  chief  judge 
said  (at  p.  426) :  "  He  could  have  refused  compensation  in  this 
manner^  and  had  he  done  so  whatever  sum  he  might  have  recovered 
against  the  estate  under  the  agreement  with  his  father  would  not 
have  been  taxable  nnder  the  Taxable  Transfer  Act,  for  there  would 
have  been  in  such  case  no  tram^fer  by  wilV*  While  this  language 
applies  in  the  case  cited  to  an  attempt  to  pay  for  services  by  a  testa- 
mentary bequest,  it  is  difficult  to  see  why  it  is  not  quite  as  applicable 
where  no  debt  exists.  Surely  an  intended  beneficiary  has  an  equal 
right  with  a  creditor  to  refuse  a  gift,  and  if  a  testamentary  bequest 
is  refused  the  voluntary  relinquishment  of  the  donation  by  the 
legatee  leaves  nothing  to  be  taxed  unless  it  be  the  ultimate  transfer 
of  property  under  the  will  as  necessitated  by  the  relinquishment. 

In  MaUer  of  YamderbUt  (172  N.  Y.  69,  74)  Judge  Cullen  said : 
"  The  fact  that  the  tax  is  to  be  paid  out  of  the  property  does  not 
render  it  a  tax  on  property.  *  *  *  A  tax  is  a  property  tax 
when  imposed  by  reason  of  the  ownership  of  property ;  a  transfer 
tax  when  imposed  on  the  method  of  its  acquisition,^'* 

In  Matter  of  McPherson  (104  N.  T.  306)  the  court  in  construing 
the  act  of  1885  (Chap.  483)  said  at  page  323  that  the  legatee  cited  to 
show  cause  why  the  tax  imposed  had  not  been  paid  might  "  allege 
any  reason  whatever  which  shows  that  he  ought  not  to  pay  it.  He 
may  answer  that  he  has  not  had  an  opportunity  to  be  heard  upon 
the  appraisal,  and  that,  therefore,  the  tax  as  to  him  is  void.  He 
may  show  any  error  affecting  the  validity  of  the  tax,  or  that  he  has 
never  received  and  never  will  receive  the  inheritance  or  legacy ;  and 
it  would  undoubtedly  be  a  justification  for  refusing  to  pay  that  he 
had  absolutely  renounced  and  reused  to  accept  or  receive  the 
inheritance  or  legacy. ^^ 

In  Matter  of  Gihon  (169  N.  T.  443)  it  was  held  that  the  tax 
could  only  be  computed  on  the  net  amount  actually  paid  to  the 
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legatee  after  dedacting  the  trustees'  commissions.  Judge  Cullen 
said  (p.  445) :  ^^  The  transfer  tax  imposed  by  the  laws  of  this  State 
is  a  tax,  not,  on  the  property  of  the  estate,  but  on  the  stiecession  by 
the  legatee,  devisee,  next  of  kin  or  heirs  at  law  to  the  fort'wae  of  the 
deceased.  Personal  property  does  not  pass  directly  from  the 
deceased  to  his  legatee  or  next  of  kin,  but  all  that  such  legatee  or 
next  of  kin  takes  is  what  may  he  coming  to  him  from  the  estate  on 
its  distribution  after  settlement.  The  amount  represented  by  the 
expenditures  of  the  administrator  or  the  expense  of  administration 
never  passed  to  the  legatee  or  next  of  kin,  and,  therefore^  is  not  sub- 
ject to  the  tax."  And  at  page  447  he  said:  " Therefore,  though 
the  administrator  or  executor  is  required  to  pay  the  tax,  he  pays  it 
out  of  the  legacy  for  the  legatee,  not  on  account  of  the  estate.  The 
requirement  of  the  statute  that  the  executor  or  administrator  shall 
make  the  payment  is  prescribed  to  secure  such  payment,  because  the 
government  is  unwilling  to  trust  solely  to  the  legatee." 

In  Matter  of  Mareei^lA:  App.  Div.  76)  this  court,  following  the 
Gihon  Case  {supra)j  permitted  a  deduction  from  the  bequest  for  the 
purposes  of  taxation  of  the  amount  of  the  expenses  of  an  action 
instituted  by  the  executors  to  obtain  a  judicial  construction  of  the 
will.  (See,  also.  Matter  of  Sillim^in^  79  App.  Div.  98;  affd.,  175 
N.  Y.  513 ;  and  Matter  of  Dimcm,  82  App.  Div.  107.) 

In  Matter  of  Rogers  (71  App.  Div.  461 ;  affd.  on  the  opinion  of  this 
court  in  172  N,  Y.  617)  Mr.  Justice  "Woodward  said  (p.  465) : 
"  The  theory  on  which  taxation  of  the  devolution  of  estates  at  the 
death  of  their  owners  is  based,  and  its  validity  upheld,  is  that  the 
right  to  take  property  by  devise  is  not  an  inherent  or  natural  right, 
but  a  privilege  accorded  by  the  State,  which  may  tax  or  ciiarge  for 
the  same.  {Matter  of  Dows,  167  N.  Y.  227,  230,  231.)  The 
amount  of  the  tax  is  based,  not  upon  the  aggregate  value  of  the 
estate,  but  upon  the  amount  vrhicXi  passes  to  the  devisee.^^ 

It  is  made  clear  by  these  cases  and  others  of  the  same  import 
which  might  be  cited,  that  the  transfer  tax  is  not  laid  upon  the 
property  transferred,  nor  upon  either  the  estate  or  the  legatee.  It 
is  solely  upon  the  transfer,  that  is  to  say,  upon  the  change  in  title  or 
ownership.  If  no  transfer  is  effected  because  it  turns  out  that  there 
is  no  property  to  transfer,  no  tax  can  be  collected,  and  if  the  legatee 
App.  Div.— Yol,  LXXXTX.        23 
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renounce  the  gift  and  refuse  to  receive  it,  no  tax  can  be  collected 
with  respect  to  him  because  there  has  been  no  transfer  to  him.  His 
right  to  renounce  the  privilege  of  accepting  the  donation  is  not 
denied  or  forbidden  by  the  statute,  and  such  right  is  recognized  bj 
the  authorities,  or  some  of  them,  which  I  have  cited.  On  his  effec- 
tive renunciation  the  title  to  or  ownership  of  the  property  of  the 
gift  remains  in  the  estate  to  be  disposed  of  under  the  terms  of  the 
will,  and  the  succession  is  taxable  in  accordance  with  the  nature  of 
the  ultimate  devolution.  The  fact  that  the  tax  is  payable  at  the 
death  of  the  testator  controls  the  question  of  interest,  but  cer- 
tainly controls  no  other  question  germane  to  the  point  now  under 
consideration.  There  need  be  no  reasonable  apprehension  that  the 
State  government  will  be  seriously  embarrassed  by  renunciations  of 
legacies  made  in  evasion  of  the  law ;  but  aside  from  that  considera- 
tion it  must  be  borne  in  mind  that  the  judicial  function  is  essentially 
expository  and  not  creative,  and  that  the  Legislature  can  readily  pro- 
vide against  the  possibility  of  such  evasion  if  existing  laws  are  not 
deemed  adequate. 

It  may  well  be  that  a  different  question  would  be  presented  by  a 
transfer  operating  under  the  laws  of  inheritance  or  descent.  In  such 
a  case  the  transfer  is  effected  by  operation  of  law  and  calls  for  no  act 
of  volition  on  the  part  of  the  heir  or  next  of  kin.  But  assuming 
the  right  of  an  individual  to  reject  proffered  bounty,  whether 
tendered  by  deed  to  take  effect  at  the  grantor's  death,  or  by  will,  I 
can  see  no  good  reason  for  applying  the  provisions  of  the  Tax  Law 
to  a  mere  abortive  attempt  at  a  transfer  as  well  as  to  the  con- 
summated act.  Whether  such  a  tax,  upon  the  mere  offer  of  bounty 
or  the  mere  right  or  privilege  of  accepting  such  offer  never  availed 
of  or  intended  to  be,  could  be  lawfully  imposed  need  not  be  deter- 
mined. It  is  suflScient  for  present  purposes  that  under  the  rule  of 
strict  construction  the  precise  language  of  the  legislative  enact- 
ment must  furnish  at  once  the  measure  and  the  limit  of  the  exaction 
imposed  by  the  State,  and  that  such  language  is  limited  to  the 
transfer  of  property  as  distinguished  from  the  idea,  the  thought  or 
the  hope  of  such  transfer.  The  law  as  it  is  would  seem  to  require 
that,  under  the  circumstances  of  this  case,  the  tax  should  be  levied 
upon  the  succession  or  transfer  as  it  will  actually  take  place  upon 
the  settlement  and  distribution  of  the  estate,  and  not  as  was  designed 
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in  his  will  bj  the  testator.  No  aathoritative  decision  is  cited  by 
the .  learned  counsel  for  the  respondent  to  the  contrar j,  although 
some  loose  expressions  have  been  found  in  opinions  which  may  give 
color  to  that  view,  while  the  logic  of  those  decisions  to  which  allu- 
sion has  been  made  in  this  opinion  certainly  justifies,  if  it  does  not 
compel,  the  conclusion  which  I  have  reached. 

The  decree  should  be  reversed,  with  costs,  and  the  matter 
remitted  to  the  surrogate  for  disposition  accordingly. 

Goodrich,  P.  J.,  Babtlstt,  Jbnks  and  Hookbb,  JJ.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Orange  county  reversed,  with 
costs,  and  proceedings  remitted  for  disposition  in  accordance  with 
the  opinion  of  Hisschbbbo,  J. 


In  the  Matter  of  the  Application  of  Jambs  Cusaok,  Appellant,  v. 
Thb  Boabd  of  Education  of  thb  City  of  New  Yobk  and  Others, 
Respondents. 

Principal  qfa  night  ichod  and  also  of  a  day  »chool  in  the  borough  of  BrooJdyn,  Nm 
York  Hty —  ithen  removed  from  hie  potition  in  the  night  echool,  heienot  "  deprived 
of  emptoyment "  within  the  meaning  of  eeotion  1090  of  the  reoieed  Greater  New 
Torkeharter, 

Prior  to  May,  1902,  there  were  four  eyening  public  high  schools  in  the  borough 
of  Brooklyn  which  received  both  men  and  women  pupils.  The  male  principal 
of  one  of  such  schools  was  also  the  principal  of  one  of  the  public  day  schools. 
About  this  time  the  system  of  night  schools  was  reorganized  so  that  two  of 
such  schools  were  maintained  ezclusiyely  for  men  and  two  for  women.  The 
night  school  in  question  was  one  of  the  two  maintained  ezclusiTely  for  women 
a^d  the  male  principal  lost  his  position  and  a  woman  principal  was  appointed 
in  his  place.  Subsequently  the  position  of  principal  of  one  of  the  two  men's 
evening  high  schools  became  vacant. 

Meld,  that  the  male  principal  who  had  lost  his  position  as  night  school  principal 
when  the  reorganization  of  the  high  schools  took  e£Fect  was  not  entitled  to  be 
appointed  to  the  vacant  position  of  principal  of  the  last-mentioned  men's 
evening  high  school  under  section  1090  of  the  revised  Greater  New  York 
charter  (Laws  of  1901,  chap.  466),  which  provides,  "  In  case  of  the  consolidation 
of  schools  or  of  the  discontinuance  of  any  school,  principals  and  teachers  of 
good  standing,  who  thereby  may  be  deprived  of  employment,  shall  be  preferred 
in  appointments  to  be  made  In  any  of  the  schools  of  the  city; " 

That  the  principal  In  question  had  not  been  "  deprived  of  employment"  within 
the  meaning  of  the  section  quoted. 
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Appeal  by  the  petitioner,  James  Cusack,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Terra  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  I7th 
day  of  July,  1903,  denying  the  petitioner's  motion  for  a  peremptory 
writ  of  mandamus  to  compel  his  appointment  as  the  principal  of  an 
evening  high  school  in  the  borough  of  Brooklyn. 

Conrad  Saxe  Keyea^  for  the  appellant. 

James  MoKeen  [  Walter  S.  Brewster  with  him  on  the  brief], 
for  the  respondents. 

HlBSOHBEBG,  J. : 

It  seems  to  be  conceded  that  the  relator  is  the  principal  of  one  of 
the  public  day  schools  in  the  city  of  New  York.  For  some  time 
prior  to  the  month  of  May,  1902,  he  was  also  the  principal  of  one 
of  the  evening  schools  in  the  borough  of  Brooklyn.  There  were 
then  four  of  such  evening  schools  in  that  borough  receiving  both 
men  and  women  pupils,  but  the  system  of  night  schools  was  shortly 
afterwards  reorganized,  and  two  of  such  schools  have  since  been 
maintained  exclusively  for  men  and  two  for  women,  in  consequence 
of  which  cliange  relator  lost  his  position  as  nightnschool  teacher. 
The  night  school  of  which  he  was  formerly  principal  has  been 
devoted  since  the  reorganization  to  the  education  of  women,  under 
the  charge  of  a  woman  principal.  He  instituted  legal  proceedings 
shortly  after  the  change  to  compel  his  reinstatement  by  an  appoint- 
ment to  the  position  of  principal  of  one  of  the  two  men's  evening 
high  schools,  but  his  application  was  finally  denied  on  the  ground 
that  the  reorganization  referred  to  was  a  lawful  abolition  of  the  posi- 
tion which  he  formerly  held  as  the  principal  of  an  evening  high 
school  for  the  education  of  pupils  of  both  sexes.  (See  Matter  of 
Cusack  V.  Board  of  Education,  174  N.  T.  136.) 

Pending  that  litigation  a  vacancy  has  occurred  in  the  principalship 
of  each  of  the  two  evening  schools  for  men,  and  the  vacancies  have 
been  filled  by  the  appointment  of  other  teachers  who  are  likewise 
employed  in  the  day  schools,  and  the  present  application  is  to  com- 
pel the  relator's  appointment  to  one  of  the  places  referred  to,  under 
a  claim  that  he  is  entitled  to  a  preference  in  appointment  by  the 
terms  of  the  city  charter. 
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Section  1090  of  the  revised  Greater  New  York  charter  (Laws 
of  1901,  chap.  466)  provides,  among  other  things,  as  follows  :  ^'  In 
case  of  the  consolidation  of  schools  or  of  the  discontinaance  of 
any  school,  principals  and  teachers  of  good  standing,  who  thereby 
may  be  deprwed  of  employment,  shall  be  preferred  in  appoint- 
ments to  be  made  in  any  of  the  schools  of  the  city."  The  night 
school  of  which  the  relator  was  formerly  principal,  viz.,  a  night 
school  for  the  education  of  pupils  of  both  sexes,  having  been  dis- 
continued, he  claims  the  right  to  be  preferred  in  the  appointment 
as  principal  of  one  of  the  night  schools  for  men  as  one  who  by  the 
discontinuance  has  been  deprived  of  employment.  I  do  not  think 
the  section  of  the  revised  charter  quoted  applies  to  his  case. 
While  he  was  indeed  deprived  of  a  part  of  his  employment  by  the 
change  referred  to,  he  still  remained  principal  of  a  day  school,  and 
as  such  remained  in  the  employment  of  the  school  authorities.  The 
manifest  object  of  the  provision  under  consideration  is  to  require 
the  re-employment  of  worthy  teachers  who  by  the  operation  of  a 
change  in  the  school  system  may  be  temporarily  thrown  out  of 
employment.  It  is  the  deprivation  of  employment  which  creates 
the  right  to  a  preference,  and  not  a  mere  reduction  in  its  scope  and 
extent.  If  any  other  purpose  was  intended  it  is  reasonable  to 
assume  that  it  would  have  been  expressed  by  some  qualifying 
words  indicating  that  the  preference  should  be  exercised  in  the  case 
of  one  who,  by  consolidation  of  schools  or  the  discontinuance  of 
a  school,  should  be  deprived  of  a  part  of  his  employment.  The 
limitations  of  the  preference  to  those  who  may  be  deprived  of 
employment  conveys  the  idea  that  their  condition  is  to  bo  that  of 
persons  who  are  unemployed,  and  an  individual  who  is  still  the 
principal  of  a  New  York  city  day  school  can  hardly  be  said  to  be 
unemployed. 

The  rule  of  construction  applicable  to  a  statute  of  the  character 
of  the  one  now  under  consideration  requires  that  its  operation  should 
not  be  extended  beyond  the  fair  and  necessary  import  of  its  terms. 
Statutes  which  confer  preferences  or  special  privileges  should  receive 
a  strict  construction.  (Black  Interp.  Laws,  §115.)  It  would  cer- 
tainly not  be  a  strict  construction  to  hold  that  the  words  "  deprived 
of  employment "  mean  "  reduced  in  employment,"  and  that  as  a 
consequence  a  preference  was  intended  to  be  conferred  not  only 
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upon  those  who  should  be  entirely  deprived  of  employment  by  a 
change  in  the  school  system,  but  also  upon  those  who  by  the  change 
might  be  deprived  only  of  some  very  insignificant  part  of  their  occa- 
pation  as  teachers.  A  design  to  confer  a  general  preference  in 
appointment  upon  the  latter  class  seems  unreasonable  and  should  not 
be  presumed  in  the  absence  of  compelling  language.  Moreover,  it 
is  to  be  noted  that  the  wording  of  the  statute  furnishes  a  clear 
legislative  intimation  that  the  changes  referred  to  may  not  in  every 
instance  operate  to  deprive  the  teachers  of  employment  within  the 
meaning  of  the  provision  giving  the  right  to  a  preference.  It  is 
only  upon  the  teachers  who  "  thereby  may  be  deprived  of  employ- 
ment "  that  the  preference  is  conferred.  But  the  statute  relates  to 
the  discontinuance  as  well  as  to  the  consolidation  of  schools,  and  it 
is  obvious  that  a  school  cannot  be  discontinued  without  depriving 
the  teachers  in  that  school  of  so  much  of  their  employment  as  that 
school  furnished.  The  necessary  inference  that  a  school  may  be  dis- 
continued and  yet  that  its  teachers  may  not  be  thereby  necessarily 
deprived  of  employment  within  the  meaning  of  the  section  indicates 
that  the  contemplated  deprivation  is  not  pro  tanio  but  is  general  or 
entire. 

In  any  other  view  the  scheme  of  the  provision  would  be  not  to 
secure  occupation  for  worthy  teachers  who,  without  fault  of  their 
own,  might  be  actually  thrown  out  of  employment,  and  who  in  any 
enlightened  and  humane  system  would  be  entitled  to  the  fostering 
care  of  the  law,  but  would  be  confined  to  the  mere  purpose  of  prevent- 
ing a  reduction  in  the  pay  of  teachers,  the  extent  of  whose  employment 
in  any  way  and  in  any  degree,  no  matter  how  slight,  might  be  affected 
by  the  change.  In  this  view  it  would  follow  that  a  teacher  who  had 
ample  employment  under  the  board  of  education,  but  who  in  addi- 
tion was  teaching  some  one  study  in  a  school  which  was  afterwards 
discontinued,  and  who  was  thereby  deprived  of  a  very  small  part  of 
his  salary,  would  from  that  slight  deprivation  become  entitled,  not 
to  an  opportunity  to  do  the  same  teaching  as  that  of  which  he  had 
been  deprived,  in  another  school,  but  would  become  and  be  at  once 
entitled  to  "  be  preferred  in  appointments  to  be  made  in  any  of  the 
schools  of  the  city."  The  reward  seems  far  too  great  as  compensa- 
tion for  the  compamtively  trivial  deprivation.  Applying  this  view 
further  to  the  appellant's  case,  it  would  have  led  to  a  singular  result 
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had  the  board  of  education  discontinued  the  evening  schools  alto- 
gether. Bj  the  terms  of  section  1069  of  the  revised  charter  {swprd) 
the  board  is  empowered  but  not  compelled  to  maintain  these  schools, 
and  had  it  discontinued  them  it  would  follow  under  the  appellant's 
contention  that  he  would  have  been  entitled  to  a  second  or  additional 
principalship  in  the  day  schools  to  replace  the  one  lost  by  the  dis- 
continuance. This  surely  is  something  not  contemplated  by  the 
statute,  and  it  aids  to  support  that  construction  of  the  law  which 
limits  its  operation  to  those  teachers  who  by  either  consolidation  or 
discontinuance  of  schools  may  have  been  deprived  of  employment 
in  the  sense  that  they  are  thereby  rendered  idle  and  unem- 
ployed, and  who  if  in  good  standing  are  justly  and  equitably  entitled 
to  the  privilege  of  being  restored  to  usefulness  by  a  preference  in 
the  matter  of  appointments  to  be  made  in  any  of  the  schools. 
The  order  should  be  affirmed. 

Baetlktt,  WooDWAJtD,  JsNKs  and  Hookbb,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Julian  Binns,  Respondent,  v.  The  Brooklyn  Hbiohtb  Railboad 
Company,  Appellant. 

KegUgence  —  ir^ury  at  a  ttreet  ero99ingfrom  a  rapidly-approaehing  street  ear,  the 
view  of  which  toas  cut  off  by  another  ear  eromng  the  etreet  — failure  of  the  ir^ured 
perton  to  look  for  the  approaching  ear. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plainti£F  while  crossing  Nostrand  avenue  in  the  borough  of  Broolslyn,  on  the 
south  side  of  De  Kalb  avenue,  it  appeared  that  the  plaintiff  crossed  from 
the  northeast  to  the  southwest  comer  of  the  two  avenues  for  the  purpose  of 
taking  an  east-bound  De  Ealb  avenue  car.  The  car  had,  however,  started 
easterly  across  Nostrand  avenue  and  the  conductor  called  to  him  to  "come 
on  "  to  the  east  Kostrand  avenue  crossing;  as  he  was  crossing  Nostrand  avenue 
about  abreast  of  the  rear  of  the  De  Ealb  avenue  car,  and  while  on  the  first,  or 
south-bound  track  of  the  Nostrand  avenue  line  which  was  operated  by  the 
defendant,  he  was  struck  by  one  of  the  cars  of  that  lino  which  shot  rapidly 
over  the  crossing. 

The  plaintiff  did  not  testify  that  he  looked  for  a  south-bound  car  before  stepping 
on  the  Nostrand  avenue  track,  but  he  testified  that  he  could  not  see  the 
Nostrand  avenue  car  until  it  struck  him,  because  his  vision  was  obstructed  by 
the  intervening  De  Ealb  avenue  car. 
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HM,  that  as  it  appeared  that,  if  the  plaintiflF  had  looked  in  the  direction  of  the 
approaching  car,  he  would  not  have  seen  it,  his  failure  to  do  so  did  not  consti- 
tute contributory  negligence. 

Appbal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Municipal  Court  of  the  city  of  New 
York,  borough  of  Brooklyn,  in  favor  of  the  plaintiflF,  entered  on  the 
5th  day  of  May,  1903,  upon  the  decision  of  the  court. 

H.  F,  IveSj  for  the  appellant. 

Walter  O.  Rooney^  for  the  respondent. 

HmSOHBBRG,  J. : 

The  plaintiff  was  injured  on  the  night  of  February  26,  1902, 
while  crossing  Nostrand  avenue  in  the  borough  of  Brooklyn,  on  the 
south  side  of  De  Kalb  avenue.  He  liad  just  crossed  from  the  north- 
east to  the  southwest  corner  of  the  two  avenues  for  the  purpose  of 
taking  a  De  Ealb  avenue  car  going  eastwardly.  The  car  had,  how- 
ever, started  eastwardly  across  Nostrand  avenue,  and  the  conductor 
called  to  him  to  "  come  on  "  to  the  east  Nostrand  avenue  crossing. 
As  he  was  crossing  Nostrand  avenue,  about  abreast  of  the  rear  of 
the  De  Kalb  avenue  car,  and  while  on  the  first  or  southerly-bound 
track  of  the  Nostrand  avenue  line,  operated  by  the  defendant,  a  car 
of  that  line  shot  rapidly  over  the  crossing,  and,  striking  the  plaintiff, 
inflicted  personal  injuries,  for  which  he  has  recovered. 

The  defendant  offered  no  evidence  in  defense,  but  insists  on  the 
appeal  that  the  complaint  should  have  been  dismissed  for  the  plain- 
tiff's assumed  failure  to  establish  freedom  from  contributory  negli- 
gence. It  is  true  that  the  plaintiff  did  not  testify  that  he  looked  for 
a  car  from  the  north  before  stopping  on  the  Nostrand  avenue  track, 
but  he  distinctly  testified  that  he  could  not  see  the  car  until  it  struck 
him,  because  his  vision  was  obstructed  by  the  intervening  De  Kalb 
avenue  car.  The  situation  was,  therefore,  within  the  line  of  authori- 
ties which  absolve  the  pedestrian  from  the  exercise  of  a  caution 
which  would  necessarily  be  futile  in  results,  and  is  distinguishable 
from  the  situation  presented  in  the  cases  cited  by  the  appellant, 
where  a  glance  would  have  disclosed  the  peril.  There  is  no  ques- 
tion but  that  the  Nostrand  avenue  car  was  run  over  the  crossing  in 
this  instance  at  a  very  high  rate  of  speed,  and  witliout  regard  to  the 
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rale  of  diligence  which  reqaires  care  to  be  taken  at  snch  a  place  to 
keep  the  car  well  under  control,  and  upon  which  rule  travelers  are 
certainly  entitled  to  relj  to  some  extent.  In  view  of  all  the  circum* 
stances,  it  seems  clear  that  the  case  was  properly  disposed  of,  and 
the  jadgment  should  be  affirmed. 

Babtlstt,  Woodwabd,  Jenks  and  Hooker,  JJ.,  concurred. 

Jadgment  of  the  Municipal  Court  affirmed,  with  costs. 


Fbancis  Febbis,  Respondent,  v.   Intebvbban  Street  Railway 
Company,  Appellant 

NegUgenee  —  charge  that  a  raihoay  company  is  not  liable  to  a  paeBmger  uiho  attempts 
to  hoard  a  car  after  a  signal  has  been  given  to  start  it,  held  to  haw  been  properly 
refused. 

In  an  action  brought  to  recover  damages  for  personal  injuries  the  pUuntifl  gave 
evidence  tending  to  show  that,  while  she  stood  on  the  lower  step  of  the  defend- 
ant's car  attempting  to  board  it,  the  conductor  commanded  her  to  take  another 
car  and  at  the  same  time  shoyed  her  so  that  she  fell  against  the  dashboard  and 
received  injuries. 

The  car  was  standing  still,  but  the  conductor  testified  that  he  had  previously 
given  the  signal  to  start,  and  that,  for  some  undisclosed  reason,  the  motorman 
had  not  responded  thereto.  The  car  was  not  full  and  there  was  nothing  in  the 
appearance  of  things  which  would  indicate  to  the  plaintiff  that  she  would  not 
bo  received  as  a  passenger. 

Sold,  that  the  court  properly  refused  to  charge  the  jury  "  that  if  they  find  that 
she  tried  to  board  the  car  after  the  conductor  had  given  the  signal  and  just 
before  the  car  started  in  response  to  that  signal,  why  then  the  defendant  is  not 
liable,  and  their  verdict  must  be  for  the  defendant/' 

Appeal  by  the  defendant,  the  Interurban  Street  Railway  Com- 
pany, from  a  jndgment  of  the  Municipal  Court  of  the  city  of  New 
York,  borough  of  Brooklyn,  in  favor  of  the  plaintiff,  entered  on  the 
24th  day  of  February,  1903,  upon  the  verdict  of  a  jury. 

WiUicmi  jE  Weaver ^  for  the  appellant. 

William,  Bondi/j  for  the  respondent. 

HiRSOHBEBG,  J.  .* 

The  appellant  presents  but  one  point  for  the  consideration  of  the 
court,  claiming  that  there  was  error  involved  in  a  refusal  to  charge 
the  jury  as  requested. 
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The  plaintiff  was  attempting  to  board  one  of  the  defendant's  cars 
on  Twenty-third  street,  at  the  East  river  ferry,  in  the  borongh  of 
Manhattan.  The  car  was  standing  still,  bat  the  conductor  testified 
that  he  had  given  the  signal  to  start,  to  which,  for  some  jeason,  the 
motorman  had  not  responded.  The  car  was  not  fall,  and  there  was 
nothing  in  the  appearance  of  things  as  presented  to  the  plaintiff  to 
indicate  that  she  woald  not  be  received  upon  it  as  a  passenger.  As 
she  stood  on  the  lower  step  in  the  process  of  entering  the  car,  the 
conductor,  according  to  her  story,  commanded  her  to  take  another 
car,  and  at  the  same  time  shoved  her  so  that  she  fell  against  the 
dashboard  and  received  injuries  for  which  she  has  recovered  the 
judgment  appealed  from. 

The  court  was  requested  on  the  defendant's  behalf  to  charge  the 
jury  '^  that  if  they  find  that  she  tried  to  board  the  car  after  the 
conductor  had  given  the  signal  and  just  before  the  car  started  in 
response  to  that  signal,  why  then  the  defendant  is  not  liable,  and 
their  verdict  must  be  for  the  defendant."  The  request  does  not 
embody  any  recognized  rule  of  law,  and  was  properly  refused.  It 
takes  no  note  of  the  question  of  the  plaintiff's  knowledge  or  means 
of  knowledge  of  the  fact  that  a  signal  had  been  given  to  start  the 
car,  nor  does  it  include  any  suggestion  bearing  even  remotely  upon 
the  consideration  of  the  plaintiff's  possible  negligence.  As  an 
abstract  proposition  of  law  it  asserts  that  there  can  be  no  liability 
for  an  assault  upon  the  person  of  a  passenger,  or  for  any  other  act 
of  negligence,  if  the  passenger  boards  the  car  while  apparently 
invited  to  do  so  but  after  a  signal  had  in  fact  been  given  to  start  the 
car,  but  given  without  his  knowledge  and  without  effect.  In  other 
words,  freedom  from  liability  is  predicated  absolutely  upon  the  fact 
of  the  signal,  and  wholly  independent  of  all  the  surrounding  facts 
and  circumstances.  A  statement  of  the  alleged  proposition  of  law 
included  in  the  request  seems  a  sufficient  refutation  of  its  accuracy 
and  soundness. 

The  judgment  should  be  affirmed. 

Present  —  Bartlett,  Woodward,  Jenes  and  Hookeb,  J  J. 
Judgment  of  the  Municipal  Court  unanimously  affirmed,  with 
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Sam  Silvbb,  Respondent)  v.  Sabah  Kbbllman,  Appellant. 

Action  for  mojiey  had  and  receiwd  ba$ed  on  the  eonwnion  of  a  cheek — eourUer* 
claim  cf  a  Judgment  reoavered  on  the  cheek  by  a  third  penon  and  auignod  to  the 
drfondant. 

The  owner  of  a  check,  which  has  been  conrerted  and  cashed,  may  waive  the  tort 
and  sue  the  person  converting  it  for  money  had  and  received. 

In  such  an  action,  by  the  assignee  of  the  owner  of  the  check  against  the  person 
who  converted  the  same,  the  latter  is  not  entitled  to  counterclaim  a  Judgment 
which,  subsequent  to  the  assignment  of  the  claim  to  the  plaintiff,  the  firm 
which  cashed  the  check  for  the  defendant  had  recovered  against  the  plaintiff's 
assignor. 

'Quare,  whether,  independent  of  any  question  arising  out  of  the  time  when  the 
Judgment  was  recovered,  the  defendant  could  assert,  against  the  plaintiff  or 
his  assignor,  any  claim  upon  the  check  which  she  had  converted. 

Appeal  by  the  defendant,  Sarah  Krellman,  from  a  jadgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  The  Bronx, 
in  favor  of  the  plaintiff,  entered  on  the  18th  day  of  September 
1903,  upon  the  decision  of  the  court. 

Max  D.  St&usry  for  the  appellant. 

Zouia  jB.  JSovdifij  for  the  respondent. 

HiBSOHBBBO,  J. : 

The  pleadings  in  this  case  were  oral,  the  plaintiff  suing  to  recover 
for  money  had  and  received  and  the  defendant  setting  up  a  counter- 
claim in  addition  to  a  general  denial.  The  decision  is  in  favor  of 
the  plaintiff  for  the  full  amount  claimed,  and  dismiases  the  counter- 
claim. 

On  or  about  July  28, 1902,  the  plaintiff's  assignor,  Samuel  Epstein 
and  the  defendant  agreed  orally  to  meet  in  a  few  days  and  execute 
a  lease  by  which  she  would  rent  to  him  for  three  years  certain 
real  estate  on  Grand  street  in  the  borough  of  Manhattan  at  a  gross 
rent  of  $6,000  per  annum  less  the  sum  of  $1,150,  making  the  net 
rent  to  be  paid  $4,850.  It  was  agreed  that  some  security  was  to  be 
deposited  with  the  defendant  in  form  to  secure  the  last  two  months' 
rent  under  the  lease,  but  the  parties  differ  as  to  the  amount.  The 
defendant  claims  that  it  was  to  be  $1,000,  the  amount  of  two 
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months'  rental  at  the  groBS  rate,  while  the  plaintiff  claims  that  it  wa& 
to  be  $808.33,  the  amount  of  two  months'  rental  at  the  net  rate. 
The  difference  is  immaterial  on  this  appeal,  as  the  conrt  has  found 
on  sufficient  evidence  in  favor  of  the  plaintiff  upon  that  point,  and 
has  also  found  that  the  defendant  refused  to  execute  the  lease  in 
accordance  with  the  oral  understanding.  It  is  conceded,  however, 
that  Epstein,  on  July  28,  1902,  did  deposit  with  the  defendant  his 
check  for  the  sum  of  $300  on  account  of  the  required  security,  and 
that  on  the  breaking  of  the  agreement  by  the  defendant  he 
demanded  the  return  of  the  check  and  was  refused.  It  is  further 
conceded  that  the  defendant  had  transferred  the  check  to  the  firm 
of  Feder  &  Lazarus,  and  had  received  from  that  firm  the  sum  of 
$300  for  it. 

The  action  for  money  had  and  received  is  maintainable.  {Roberts 
V.  Ely,  113  N.  Y.  128,  131 ;  Weston  v.  Browriy  168  id.  360 ;  Secor 
V.  KrevdeVy  40  App.  Div.  623.)  The  defendant  might  indeed  be 
sued  for  the  conversion  of  the  check,  but  the  law  permits  the  injured 
party  to  waive  the  tort  and  to  sue  upon  contract  upon  the  theory 
that  the  money  received  by  the  wrongdoer  has  been  in  fact  received 
for  the  injured  party's  use,  in  the  sense  that  it  would  be  uncon- 
scionable to  withhold  it  from  him. 

The  main  contention  on  this  appeal  arises  from  the  dismissal  of 
the  counterclaim.  The  cause  of  action  was  assigned  by  Epstein  to 
the  plaintiff  on  May  18, 1903.  Epstein  had  meanwhile  stopped  pay- 
ment on  tlie  check  and  Feder  &  Lazarus  had  brought  suit  against 
him  in  the  Municipal  Court  to  recover  upon  it.  On  May  8,  1903, 
the  firm  assigned  to  the  defendant  the  claim  in  that  action  and  also 
the  judgment  to  be  recovered  therein.  Judgment  was  recovered 
against  Epstein  on  June  10, 1903,  nothing  has  been  collected  thereon, 
and  that  judgment  and  the  claim  on  which  it  is  founded  constitute 
the  defendant's  counterclaim. 

The  circumstances  attending  the  cashing  of  the  check  and  the 
subsequent  transfer  to  the  defendant  of  the  judgment  thereon  in 
advance  of  its  recovery  need  not  be  recited  in  detail.  Whatever 
else  may  be  said  of  them  they  certainly  do  not  abound  in  convincing 
manifestations  of  candor  and  good  faith ;  but  aside  from  that  con- 
sideration the  counterclaim  could  not  be  made  available  in  any 
event  in  this  action.     Even  assuming  that  the  defendant  could  assert 
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against  the  plaintiff  or  his  assignor  any  claim  upon  the  check  which 
«he  had  converted,  that  check  was  merged  in  the  judgment  recovered 
upon  it,  while  the  judgment  as  such  could  not  be  offset  against  the 
plaintiff,  inasmuch  as  it  had  no  existence  at  the  time  he  purchased 
the  claim  in  this  action  from  his  assignor,  Epstein.  {Lowell  v.  Zanej 
33  Barb.  292 ;  Zucas  v.  Hist  Straudsburg  Olaas  Co,,  38  Hun,  581, 
and  cases  cited.) 

The  plaintiff  did  not  appear  upon  the  trial.  The  defendant 
asked  Epstein  on  cross-examination  several  questions  about  him 
which  were  excluded  by  the  court.  I  think  these  questions  should 
have  been  allowed,  but  that  their  exclusion  does  not  require  a  rever- 
sal of  the  judgment.  There  is  nothing  in  the  case  tending  to 
indicate  that  the  defendant  has  been  prejudiced  in  any  way,  or  that 
any  possible  answers  to  the  questions  could  have  affected  the  result. 
The  cases  cited  on  behalf  of  the  appellant  on  this  point  have  no 
application.  The  assignment  of  the  claim  is  in  writing  and  was 
attested  upon  the  trial  by  the  oath  of  the  assignor,  the  plaintiff  w^as 
represented  by  an  attorney  and  counselor  of  the  Supreme  Court, 
and  the  judgment  appealed  from  constitutes  a  bar  against  further 
liability  so  far  as  appears  from  anything  which  either  was  or 
apparently  could  have  been  developed  upon  the  trial. 

The  judgment  should  be  aflSrmed. 

Babtottt,  Jenks  and  Hooker,  JJ.,  concurred. 
Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Geobgs  Spor,  Appellant,  v.  Fredebio  W.  Orau,  Respondent. 

Depa&it  cf  money  to  teeure  hail — exclusion  of  competent  evidence  in  respect  to  its 
receipt  by  the  defendant,  as  to  what  Its  agreed  to  do  with  it,  and  as  to  its  having 
been  repaid  to  the  accused. 

In  an  action  brought  to  recover  the  sum  of  $500  which  the  plaintiff  claimed  had 
been  deposited  with  the  defendant  as  his  attorney  to  indemnify  the  phdntiff 
against  loss  upon  a  bail  bond  which  he  had  executed  at  the  defendant's  request, 
it  appeared  that  the  defendant  asked  the  plaintiff  to  sign  a  bail  bond  for  one 
Schtiich,  and  tuld  the  plaintiff  that  Scheich  would  deposit  $500  for  the  plain- 
tiff's protection;  that  the  plaintiff  signed  the  bond  and  himself  received  the 
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money  from  Bcheich,  and  that  such  money  was  subsequently  turned  over  to 

the  defendant  upon  certain  terms  and  conditions. 
It  further  appeared  that  the  pUintifl's  liability  upon  the  bond  was  subsequently 

terminated,  but  it  did  not  appear  whether  or  not  the  plaintiff  had  been  obliged 

to  pay  any  money  thereon. 
Held,  that  it  was  error  for  the  court, 
First,  to  prohibit  the  plaintiff  from  proving  that  the  defendant  was  his  lawyer^ 

hired  by  him  to  act  in  his  legal  business; 
Second,  to  prevent  the  plaintiff  from  testifying  to  what  the  defendant  said  be 

would  do  with  the  money  when  ii  was  deposited  with  him,  and, 
Third,  to  prevent  the  plaintiff  from  proving,  by  Scheich,  the  circumstances  under 

which  the  |500  was  repaid  to  him. 

Appeal  by  the  plaintiff,  George  Spor,  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn^ 
in  favor  of  the  defendant,  entered  on  the  17th  day  of  April,  1903^ 
dismissing  the  plaintifiPs  complaint. 

Adolph  Fddbhim^  for  the  appellant. 

Frederic  W.  Grauy  for  the  respondent. 

HiBSCHBERG,  J.  : 

The  plaintiff  sues  to  recover  the  sum  of  $600  which  he  alleges^ 
was  deposited  with  the  defendant  as  his  attorney  and  as  his  security 
for  the  giving  of  a  bail  bond  at  the  defendant's  request.  It  is  not 
clear  from  the  return  whether  the  plaintiff  has  a  good  cause  of 
action  for  the  return  of  the  money,  but  so  much  evidence  having  a. 
material  bearing  upon  the  solution  of  that  question  was  rejected 
upon  the  trial  that  a  new  trial  is  necessary  in  the  interests  of  justice. 

The  dismissal  of  the  complaint  appears  to  have  been  based  chiefly,, 
if  not  wholly,  upon  the  belief  on  the  part  of  the  trial  court  that  na 
agency  was  established  in  relation  to  the  transaction  tending  to  indi- 
cate that  the  defendant  was  acting  on  the  plaintiff's  behalf  in  the 
receipt  of  the  money.  It  was  undisputed,  however,  that  the  defend- 
ant did  ask  the  plaintiff  to  sign  the  bail  bond  in  question  for  a  client 
named  Scheich,  and  that  he  told  the  plaintiff  that  Scheich  would 
put  up  $500  cash  for  the  plaintiff's  protection.  The  plaintiff  signed 
the  bond  and  himself  received  the  money  which  was  afterwards- 
turned  over  to  the  defendant  under  terms  and  conditions  which 
under  the  rulings  of  the  trial  court  were  not  disclosed.    It  further 
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appears  that  the  plaintifi's  liability  upon  the  bond  was  subsequently 
terminated)  but  whether  this  was  done  without  payment  by  the 
plaintiff  does  not  appear,  for  the  reason  that  evidence  which  it  is 
claimed  was  offered  for  the  purpose  of  showing  that  the  plaintiff 
was  obliged  to  and  did  make  such  payment  was  rejected. 

On  the  question  of  agency  it  was  error  to  prohibit  the  plaintiff 
from  proving  that  the  defendant  was  his  lawyer,  hired  by  him  to  act 
in  his  legal  business.  Questions  designed  to  elicit  this  evidence 
were  excluded  as  calling  for  conclusions,  and  on  the  same  ground 
evidence  was  excluded  to  the  effect  that  the  plaintiff  had  con- 
fidence in  the  defendant.  It  was  clearly  error  to  prevent  the  plain- 
tiff from  testifying  as  to  what  the  defendant  said  he  would  do  with 
the  money  when  it  was  deposited  with  him.  The  nature  of  the 
engagement  made  by  the  defendant  at  the  time  would  seem  to  be 
controlling  in  the  disposition  of  the  controversy.  It  was  also  error 
to  prevent  the  plaintiff  from  proving  by  Scheich  the  circumstances 
under  which  the  $500  was  repaid  to  him.  It  is  conceded  that  it  has 
not  been  repaid  by  the  defendant,  and  there  are  indications  in  the 
return  that  it  was  repaid  by  the  plaintiff  under  legal  compulsion  in 
an  action  brought  by  Scheich  against  him.  There  are  other  errors 
in  ruling  which  would  probably  not  be  repeated  upon  a  new  trial, 
but  without  expressing  any  opinion  on  the  merits  of  the  case,  we 
think  those  herein  referred  to  are  sufficient  to  require  a  reversal. 

The  judgment  should  be  reversed  and  a.  new  trial  ordered. 

BABTLvrr,  WooDWABD,  Jenes  and  Hooker,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  "William 
H.  B.  ToTTEN,  as  Surviving  Administrator,  etc.,  of  Fanny  Amslia 
Lattan,  Otherwise  Known  as  Fbances  A.  Lattan,  Deceased. 

Emile  R.  Lattan,  Appellant ;  Adeline  Van    Ness    and  Others, 

Respondents. 

Tnut  —  a  depant  in  a  savings  bank  in  trust  creates  a  valid  truti  —  ths  toithdratoal 
thereof  by  the  depositor  does  not  defeat  the  trust, 

Fanny  A.  Lattan,  in  the  year  1884,  received  a  large  amount  of  proi>erty  from  her 
brother,  the  father  of  her  nephew,  Emile  R.  Lattan.  The  said  Fanny  A. 
Lattan,  at  various  times,  opened  savings  bank  accounts  in  her  own  name  in 
trust  for  various  persons.  Three  of  such  accounts  were  opened  explicitly  in 
the  name  of  •*  Fanny  A.  Lattan,  trustee  for  Emilcs  R.  Lattan,"  the  nephew 
before  mentioned. 

Upon  the  death  of  Fanny  A.  Lattan,  intestate,  on  March  19,  1900,  it  was  found 
that  but  one  of  the  three  accounts  opened  in  favor  of  Emile  R.  Lattan  was  in 
existence,  the  other  two  having  been  previously  closed  out  by  the  draft  of  the 
deceased. 

Emile  R.  Lattan  was  never  notified  of  the  opening  of  the  accounts  by  the 
deceased,  and  whether  the  deceased  used  the  money  belonging  to  his  father  in 
opening  the  accounts  did  not  appear  other  than  inferentially. 

Fanny  A.  lattan  hud  bank  accounts  in  her  individual  name,  and  it  did  not  appear 
tbat,  in  making  the  deposits  in  the  form  in  which  she  did,  the  deceased  was 
prompted  merely  by  motives  of  expediency. 

Held,  that  valid  trusts  in  favor  of  Emile  R.  Lattan  had  been  created  with  respect 
to  all  three  accounts,  and  that  the  fact  tbat  the  deceased  had,  in  her  lifetime, 
closed  two  of  such  accounts  did  not  affect  the  existence  of  the  trust  or  defeat 
the  right  of  Emile  R.  Lattan  to  recover  from  the  decedent's  estate  the  amount 
of  the  accounts  so  closed. 

Appeal  by  Emile  R.  Lattan  from  a  decree  of  the  Surrogate's 
Court  of  the  coimty  of  Kings,  entered  in  said  Surrogate's  Court  on 
the  9th  day  of  August,  1902,  confirming  the  report  of  a  referee 
appointed  in  the  proceeding,  rejecting  the  appellant's  claim. 

lieubeji  Leslie  Maynard^  tor  the  appellant. 

George  Richards^  f 6r  the  respondents. 

HiESCHBERG,  J.  : 

The  decedent,  Fanny  A.  Lattan,  died  intestate  on  March  19, 1900. 
Her  net  personal  estate  amounts  to  over  $40,000,  and  a  controversy 
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has  arifien  upon  the  judicial  settlement  of  the  administrator's 
accounts  over  a  claim  made  by  her  nephew  Emile  B.  Lattan  to  the 
proceeds  of  two  savings  bank  accounts  deposited  by  the  deceased  in 
her  own  name  as  trustee  for  him  and  drawn  out  by  her  in  her 
lifetime. 

In  the  year  1884,  and  prior  to  the  opening  of  the  accounts  in 
question,  the  claimant's  father  turned  over  to  the  deceased,  who  was 
his  sister,  and  to  another  sister  in  conjunction  with  her,  all  his  prop- 
erty, amounting  to  about  $20,000,  for  their  management,  free  from 
any  instructions  from  him.  "So  account  has  ever  been  rendered  to 
him  for  this  property.  The  deceased  made  deposits  of  money  at 
various  tinipes  in  her  own'  name  in  trust  for  various  persons  other 
than  the  claimant,  but  the  books  representing  the  accounts  liave  all 
been  delivered  to  the  beneficiaries,  and  no  question  arises  concern- 
ing them.  The  pass  book  of  the  Irving  Savings  Institution,  repre- 
senting a  third  deposit  of  $502.03,  made  by  the  deceased  to  her 
credit  in  trust  for  the  claimant,  has  been  delivered  to  him  by  the 
administrator.  The  two  disputed  deposits  were  also  made  in  the 
Irving  Savings  Institution,  one  account  being  opened  on  January 
2,  1886,  and  closed  out  by  draft  of  deceased  on  July  8,  1898,  and 
the  other  being  opened  on  September  19, 1890,  and  closed  out  by  draft 
of  the  deceased  on  November  15, 1894.  The  amount  of  the  claim, 
covering  both  accounts,  is  $2,472.15,  with  interest  from  August  21, 
1901,  the  date  of  the  fihng  of  the  claim.  The  claimant  was  never 
notified  of  the  fact  of  the  deposits  by  the  deceased. 

The  accounts  were  opened  explicitly  in  the  name  of  "  Fanny  A. 
Lattan,  trustee  for  Emile  B.  Lattan."  This  was  done  by  the  deceased, 
she  naming  the  beneficiary  at  the  time  of  the  original  deposits  in 
compliance  with  a  rule  of  the  bank  which  required  the  depositor  of 
money  "  if  he  wants  to  put  it  in  trust "  to  give  the  name  "  of  the 
person  for  whom  he  wishes  to  put  it  in  trust."  Whether  she  used  the 
money  belonging  to  the  beneficiary's  father  in  opening  the  accounts 
does  not  appear  other  than  inferentially.  There  is  no  fact  or  cir- 
cumstance, however,  established  in  the  case,  tending  in  the  slightest 
degree  to  qualify  the  effect  of  the  declaration  of  trust  recorded  at 
the  time  of  the  deposit  in  either  instance  or  to  show  any  intention 
on  her  part  not  to  give  her  nephew  the  money  or  not  to  permit  him 
App.  Div.— Vol.  LXXXIX.        24 
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to  derive  the  benefit  of  it ;  but,  on  the  contrary,  such  facts  as  do 
appear  tend  to  support  the  existence  of  an  intention  on  her  part  to 
create  a  valid  trust.  She  had  an  individual  account  or  accounts  in 
the  Irving  Savings  Institution  at  the  time  of  each  respective  deposit, 
and  her  account  was  below  the  limit  of  $3,000.  She  appears  to 
have  had  accounts  in  other  savings  banks  as  well  as  accounts  in 
national  banks,  so  that  no  mere  motive  of  expediency  could  have 
prompted  the  form  of  the  accounts  in  question,  inasmuch  as  if  her 
entire  deposits  in  the  Irving  Savings  Institution  exceeded  at  any 
time  the  limit  of  $3,000,  she  knew  that  other  savings  banks  were 
accessible  in  which  she  could  have  placed  these  deposits  at  interest 
to  her  individual  credit.  She  created  a  number  of  other  trust 
accounts,  as  has  been  stated,  many  in  identical  form  with  those  now 
under  consideration,  and  which  have  been  passed  over  to  the  benefit 
of  the  respective  beneficiaries.  In  none  of  the  accounts  opened  by 
her  was  a  fictitious  beneficiary  designated.  The  claimant  was  closely 
allied  to  her  by  blood.  In  view  of  these  facts  and  the  facts  that  she 
in  connection  with  her  sister  had  received  possession  of  a  large  sum 
of  money  from  the  claimant's  father,  and  that  she  had  made  no  will, 
it  cannot  be  doubted,  in  the  absence  of  some  proof  to  the  contrary, 
that  the  same  motive,  viz.,  a  desire  to  make  a  reasonable  provision 
for  him,  either  out  of  her  own  money  or  that  of  his  father,  inspired 
the  creation  of  the  three  accounts  which  were  opened  for  the  benefit 
of  the  claimant,  and  that  whatever  may  have  prompted  the  deceased 
to  draw  out  the  deposits  from  two  of  the  accounts,  it  was  not  done 
because  of  the  absence  of  an  intention  to  create  a  trust  at  the  time 
when  each  deposit  was  made.  The  cases  are  quite  numerous  in 
which  self -created  trustees  have  felt  themselves  at  liberty  to  deal  as 
she  did  with  the  trust  funds  of  their  own  creation,  and  their  conduct 
has  been  held  by  the  courts  to  neither  involve  necessarily  any  thought 
or  knowledge  of  wrongdoing  nor  to  be  inconsistent  with  the  exist- 
ence of  the  trust  relation. 

The  claimant  has  been  defeated  in  the  court  below  because  the 
learned  referee  and  the  learned  surrogate  are  of  the  opinion  that  a 
valid  trust  cannot  be  created  in  the  manner  attempted  by  the 
deceased  unless  she  dies  before  the  beneficiary,  leaving  the  account 
open  and  unexplained.  The  main  authority  for  the  conclusion 
reached   is  found  in  the  remarks  of  Judge  Akdbews  in  the  case 
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of  Bea/oer  v.  Bemer  (117  N.  Y.  421,  430)  to  the  eflfect  that  the 
mere  deposit  of  one's  money  in  a  bank  to  the  credit  of  another, 
unaccompanied  by  any  declaration  of  intention,  the  depositor  receiv- 
ing and  retaining  a  pass  book  the  possession  of  which  by  the  rules 
of  the  bank,  known  to  him,  constitutes  evidence  of  his  right  to  with- 
draw the  deposit,  does  not  of  itself  authorize  an  affirmative  finding 
that  the  deposit  was  made  with  the  intent  to  give  the  money  to  the 
person  in  whose  name  the  deposit  is  made.  That  was  a  case,  how- 
ever, in  which  it  was  sought  to  establish  a  gift^  the  deposit  being 
in  the  name  of  the  donee  alone,  there  being  no  declaration  of 
trust  or  any  other  declaration  of  intention,  and  the  court  found  two 
essential  elements  of  a  gift  lacking,  viz.,  an  intent  to  give  and  a  deliv- 
ery of  the  subject  of  the  alleged  gift.  (P.  429.)  The  case  had  no  inti- 
mate relation  to  the  law  governing  the  creation  of  trusts.  It  is  true 
that  the  language  employed  by  Judge  Andbews  is  cited  by  Judge 
Bartlett  in  the  subsequent  case  of  Cunningham  v.  Davenport  (147 
K.  Y.  43,  47),  which  was  the  case  of  a  trust,  and  that  the  statement  is 
therein  made  that  the  doctrine  of  the  previous  case,  that  is  to  say,  the 
Beaver  Case  {supra)  and  others  which  are  cited,  is  to  the  eflfect  that 
^^  the  act  of  a  depositor  in  opening  an  account  in  a  savings  bank  in  trust 
for  a  third  party,  the  depositor  retaining  possession  of  the  bank  book 
and  failing  to  notify  the  beneficiary,  creates  a  trust  if  the  depositor 
dies  before  the  heneficiary^  leaving  the  trust  account  open  and  unex- 
plained^  What  was  said  by  Judge  Babtlett  in  his  opinion  was 
no  part  of  the  decision  of  the  case,  which  rested  on  the  fact  that  the 
depositor  affirmatively  denied  upon  the  stand  that  he  intended  to 
create  a  trust.  But  the  language  of  Judge  Bartlett  by  no  means 
justifies  the  inferences  drawn  in  this  case  in  the  court  below,  and 
which  inferences  are  deduced  from  the  Beaver  Case  (supra)  and 
from  Judge  Bartlett's  reference  to  it,  herein  quoted.  Because  a 
valid  trust  is  created  by  the  act  of  opening  an  account  in  the  man- 
ner stated  if  the  depositor  dies  before  the  beneficiary,  leaving  tlie 
account  open  and  unexplained,  it  by  no  means  follows  that  such  a 
trust  would  not  be  created  if  the  depositor  did  not  die,  or  if,  although 
he  died,  he  left  the  account  open  but  explained,  especially  if  the 
explanation  was  that  he  really  intended  to  create  a  trust  Judge 
Babtlett,  it  is  to  be  noted,  also  gave  as  one  of  the  elements  of  a 
valid  trust,  according  to  the  doctrine  of  the  previous  cases,  that  the 
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depositor  should  fail  to  notify  the  heneficiary.  Bat  is  it  possible 
that  if  the  depositor  did  notify  the  beneficiary  that  he  has  created 
the  trust,  the  trust  would  be  destroyed  by  that  act  ?  It  would  be 
according  to  the  logic  of  the  present  decision  in  this  case,  for  a 
failure  to  notify  the  beneficiary  is  just  as  much  a  necessary  part  of 
the  process  of  creating  a  trust  according  to  the  citation  from  the 
Cunningham  cia.se  as  is  the  death  of  the  benefactor  and  the  lack  of 
explanation.  The  learned  judge  gave  the  facts  as  they  appeared 
in  the  cases  then  under  review,  stating  that  on  those  facts  the  court 
had  found  the  creation  of  a  trust,  but  there  was  certainly  no  sug- 
gestion that  each  and  every  of  the  facts  stated  was  essential  to  the 
validity  of  the  trust  relation,  or  that  a  trust  could  not  be  created 
which  would  be  valid  and  enforcible  even  if  the  account  was 
closed  by  the  depositor  in  his  lifetime. 

The  Court  of  Appeals  has  never  decided  that  an  act  such  as  that 
found  herein  to  have  been  performed  by  the  deceased  in  making  a 
deposit  in  her  own  name  in  trust  for  another  did  not  create  a  trust. 
It  has  never  held  that  a  solemn  declaration  of  trust  made  in  writing 
is  not  sufficient  evidence  of  its  own  existence.  In  the  leading  case  of 
Martin  v.  Funk  (75  N.  Y.  134),  Chief  Judge  Church  said  (p.  141) : 
"  In  form,  at  least,  the  title  to  the  money  was  changed  from  the 
intestate  individually,  to  her  as  trustee.  She  stated  to  the  bank 
that  she  desired  the  money  to  be  thus  deposited.  It  was  so  done 
by  her  direction,  and  she  took  a  voucher  to  herself  in  trust  for  the 
plaintiff.  Upon  these  facts,  what  other  intent  can  be  imputed  to 
the  intestate  than  such  as  her  acts  and  declarations  imported,  and 
did  they  not  import  a  trust  f  There  was  no  contingency  or  uncer- 
tainty in  the  circumstances,  and  I  am  unable  to  see  wherein  it  was 
incomplete.  The  money  was  deposited  unqualifiedly  and  abao- 
lutely  in  trusty  and  the  intestate  was  the  trustee.  It  would  scarcely 
have  been  stronger  if  she  had  written  in  the  pass-book,  *  I  hereby 
declare  that  I  have  deposited  this  money  for  the  benefit  of  the  plain- 
tiff and  I  hold  the  same  as  trustee  for  her.'  This  would  have  been 
a  plain  declaration  of  trust,  and  accompanied  as  it  was  with  a  formal 
transfer  to  herself  in  the  capacity  of  trustee  would  have  been  deemed 
sufficient  under  the  most  rigid  rules  to  be  found  in  any  of  the 
authorities.  It  seems  to  me  that  this  was  the  necessary  legal  intend- 
ment of  the  transaction,  and  that  it  was  sufficient  to  pass  the  title. 
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The  retention  of  the  pass-book  was  not  necessarily  inconsistent  with 
this  constraction.  She  mast  be  deemed  to  have  retained  it  as  trns** 
tee.  The  book  was  not  the  property,  but  only  the  voucher  for  the 
property,  which  after  the  deposit  consisted  of  the  debt  against  the 
bank."  The  learned  chief  judge  then  proceeds  to  consider  the 
question  whether  the  trust  was  destroyed  by  the  fact  that  the  author 
of  it  retained  the  instrument  creating  it  until  his  death ;  that  is  to 
say,  that  he  died  leaving  the  account  open  and  unexplained,  and 
concludes  upon  authority  that  "this  circumstance  among  others 
has  been  considered  upon  the  question  of  intent,  but  is  never 
deemed  decisive  against  the  validity  of  the  trust,^^  It  is  certainly 
a  far  cry  from  that  holding  to  one  which  holds  that  the  depositor 
mtist  leave  the  account  open  and  unexplained  until  his  death  in 
order  to  make  the  trust  good  and  valid. 

In  Willis  V.  Smyth  (91 N.  Y.  297)  and  in  Maine  v.  Bailey  (95  id. 
206)  the  Court  of  Appeals  aflSrmed  recoveries  by  the  donees  against 
the  estates  of  the  depositors  where  the  deposits  in  trust,  as  in  the  case 
at  bar,  had  been  drawn  out  by  the  depositors  in  their  lifetime.  The 
right  of  action  in  a  similar  case  was  upheld  in  this  department  by 
the  former  General  Term  in  Scott  v.  Harheck  (49  Hun,  292),  and 
the  authority  of  these  decisions  has  never  been  overthrown.  They 
have  been  frequently  followed  in  recognition  of  the  doctrine  that 
a  deposit  made  in  the  form  herein  disclosed,  while  not  conclusive 
evidence  of  the  creation  of  a  trust,  is  yet  sufficient,  and  that  when 
once  created  the  trust  cannot  be  revoked  in  the  absence  of  a  power 
of  revocation  reserved.  (See  Matter  of  Mueller^  15  App.  Div.  67 ; 
Decker  v.  Union  Dime  Samngs  Institution^  Id.  553 ;  Williams  v. 
Brooklyn  Savings  Da/nky  51  id.  332 ;  Ha/rrison  v.  Totten^  53  id. 
178  ;  Robertson  v.  McCa/rty^  54  id.  103 ;  Meislahn  v.  Meislahn^  56 
id.  566;  BoUnson  v.  Appleby^  69  id.  509;  affd.,  173  N.  Y.  626 ; 
Jenkifis  v.  Baker,  77  App.  Div.  509  ;  Matter  of  Barejleld,  82  id. 
463  ;  Ma/rsh  v.  Keogh^  Id.  503.)  Many  other  authorities  could  be 
cited  to  the  same  effect,  and  none  can  be  found  to  the  contrary.  The 
case  of  Robinson  v.  Appleby  {supra)  was  precisely  like  this 
one  except  that  the  depositor  did  not  die  before  the  beneficiary 
(which  is  another  feature  of  the  assumed  dictum  of  Judge  Bart- 
LETT  in  the  Cunningha/m  Case  \supra\  which  largely  controlled 
the  learned  referee  and  surrogate) ;  but  the  beneficiary  died  first. 
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and  the  depositor  having  thereafter  withdrawn  the  deposit,  it  was 
held  that  the  administrator  of  the  beneficiary  coald  recover  the 
entire  amount  with  legal  interest  from  the  estate  of  the  depositor. 
That  decision  was  nnanimonsly  affirmed  by  the  Court  of  Appeals  in 
February,  1903,  constituting  the  latest  determination  of  that  court 
upon  the  subject,  and  the  affirmance  was  a  distinct  and  necessary 
recognition  of  the  doctrine  that  the  declaration  of  trust  contained 
in  the  form  of  the  deposit  now  under  consideration,  unassailed  and 
unexplained,  will  support  a  finding  of  fact  in  favor  of  the  creation 
of  the  trust,  even  where  the  account  has  been  drawn  out  by  the 
depositor  after  the  death  of  the  beneficiary. 

The  decision  in  this  case  below  {Matter  of  Totten^  38  Misc.  Eep. 
349)  has  been  made  in  confessed  defiance  of  the  decisions  of  this 
court  herein  cited,  in  the  belief  on  the  part  of  the  learned  referee 
and  the  learned  surrogate  that  the  Court  of  Appeals  either  has 
decided  or  intends  to  decide  accordingly.  No  such  decision  is 
quoted  in  either  opinion,  and  none  is  cited  on  the  brief  of  the  learned 
counsel  for  the  respondents.  None  has  been  found  by  this  court, 
and  it  would  not  be  proper  to  assume  that  one  is  forthcoming.  The 
existing  decisions,  therefore,  require  a  reversal.  The  decree,  in  so 
far  as  it  confirms  the  finding  of  the  referee  against  the  validity  of 
the  appellant's  claim,  should  be  reversed  upon  the  law  and  the 
facts,  and  the  claim  established  and  allowed  in  full,  with  costs. 

GooDBioH,  P.  J.,  Bartlbtt,  Woodward  and  Jekks,  JJ., 
concurred. 

Decree  of  the  Surrogate's  Court  of  Kings  county,  in  so  far  as  it 
confirms  the  finding  of  the  referee  against  the  validity  of  the  appel- 
lant's claim,  reversed  upon  the  law  and  facts,  and  claim  allowed, 
with  costs.  Proceedings  remitted  to  the  Surrogate's  Court  for  dis- 
position accordingly. 
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James  Havghrt,  Plaintiflf,  v.  John  Thatohkk,  Defendant. 

Negligence  —  ir^ryfrom  the  falling  of  a  temporary  arch  need  in  the  construction  of 
a  building  —  the  nuuter  is  not  liable  for  its  faU  from  neglect  in  utting  or  in  the 
workmen's  use  of  it  —  tJie  rule  of  res  ipsa  loquitur  does  not  apf.ly — it  is  not  a 
scaffold  or  place  or  appliance  —  it  is  wliile  in  place  a  component  part  of  the 
building. 

In  an  action  brought  to  recover  damages  for  personal  injuries,  it  appeared  that 
the  defendant  was  engaged  in  the  construction  of  a  building  and  that  the 
plaintiff  was  employed  in  putting  in  for  the  defendant  terra  cotta  arches 
between  the  floor  beams ;  that  in  building  the  terra  cotta  arches,  temporary 
arches  made  of  Iron  ribs  were  employed.  While  the  plaintiff  was  standing 
upon  one  of  the  temporary  arches,  engaged  in  setting  terra  cotta  bricks  upon 
it,  the  temporary  arch,  for  some  undisclosed  reason,  fell  with  him  to  the  floor 
below. 

The  temporary  arches  used  in  the  work  were  of  a  pattern  which  had  been  in  use 
for  many  years  and  had  been  set  in  the  work  by  experienced  men.  They  were 
furnished  to  the  defendant  by  an  apparently  reputable  and  responsible  inde- 
pendent crntracior  under  a  contract  which  required  the  contractor  to  set  them 
in  the  building. 

There  was  no  evidence  of  any  structural  defect  in  the  arch  which  fell  and  there 
was  some  evidence  that  it  had  been  securely  set.  Bome  evidence  was  given, 
however,  tending  to  show  that  it  was  the  practice  of  the  defendant's  workmen, 
for  convenience  in  doing  their  work,  to  knock  aside  the  hangers  of  the  tempo- 
rary arch  and  thereby  diminish  the  extent  of  its  bearing  upon  the  beam 
flange. 

A  scaffolding  was  furnished  on  each  side  of  the  arch  for  the  workmen  to  stand 
upon,  but  the  men  were  in  the  habit  of  standing  upon  the  temporary  arch, 
instead  of  upon  the  scaffolding,  while  laying  the  terra  cotta  bricks  because  the 
work  could  be  more  easily  done  m  that  way  than  from  the  scaffolding. 

Held,  that  a  verdict  was  properly  directed  for  the  defendant; 

That  if  the  fall  of  the  arch  was  occasioned  by  some  negligence  in  the  act  of  setting 
it  in  the  flrst  place,  or  by  some  act  of  the  defendant's  workmen  in  dealing  with 
it  after  it  had  been  set,  such  negligence  would  not  be  chargeable  to  the  defend- 
ant, in  the  absence  of  proof  that  it  resulted  from  incompetent  or  from 
an  insuflicient  number  of  servants; 

That  the  rule  of  res  ipia  loquitur  did  not  apply,  as  this  rule  can,  as  between  mas- 
ter and  servant,  be  invoked  only  where  the  facts  not  only  warrant  an  inference 
of  regligence,  but  also  establish  that  such  negligence  was  that  of  the  master; 

That  the  temporary  arch  was  not  a  scaffold  within  the  meaning  of  section  18  of 
the  Labor  Law  (Laws  of  1897,  chap.  415). 

Semble,  that  the  temporary  arch  could  not  properly  be  considered  as  either  a 
place  or  appliance  furnished  by  the  defendant,  but,  while  it  remahied  in  place, 
should  be  regarded  as  a  component  part  of  the  building. 
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Motion  by  the  plaintiflf,  James  Haughey,  for  a  new  trial  upon  a 
case  containing  exceptions,  ordered  to  be  beard  at  the  Appellate 
Division  in  the  first  instance,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court  after  a  trial  at  the  Kings  County  Trial  Term. 

Henry  Yonge^  for  the  plainti5. 
Hugo  Hirsh^  for  the  defendant. 

HiRSOHBERG,  J.  : 

The  plaintifiE  was  injured  while  engaged  in  the  employment  of  the 
defendant  in  the  construction  of  an  extension  to  a  storage  warehouse 
in  the  borough  of  Brooklyn.  He  was  putting  in  terra  cotta  arches 
at  the  time  of  the  accident  between  iron  girders  or  floor  beams. 
The  construction  of  the  arches  required  the  use  of  a  temporary  arch 
upon  which  to  lay  the  bricks  of  terra  cotta  which  formed  the  per- 
manent arch.  The  temporary  or  false  arch  was  made  of  iron  ribs 
adjustable  to  the  size  desired  and  covered  with  wooden  lattice  work, 
and  when  in  place  it  was  suspended  at  either  end  by  a  notch  cut  in 
a  hanger,  which  fitted  upon  the  flange  of  the  iron  girder  and  was 
securely  fastened  to  the  girder  by  a  screw  clamp  in  the  hanger.  The 
temporary  arches  were  furnished  to  the  defendant  by  an  independent 
contractor  under  a  contract  which  required  such  contractor  to  set 
them  in  the  building  as  well  as  to  provide  them  for  that  purpose. 
Tlie  contractor  was  apparently  reputable  and  responsible ;  the  form 
of  the  temporary  arches  had  been  in  use  many  years,  and  during 
that  period  had  been  employed  in  the  construction  of  many  impor- 
tant buildings ;  the  temporary  arches  were  set  in  the  building  in 
question  by  experienced  men ;  and  the  particular  arch  which  fell 
with  the  plaintiff  was  found  after  the  accident  in  a  condition  which 
enabled  it  to  be  used  afterwards  in  the  completion  of  the  building. 
The  accident  occurred  while  the  plaintiff  was  standing  upon  one  of 
the  temporary  arches  and  while  he  was  engaged  in  setting  terra 
cotta  bricks  upon  it,  in  the  course  of  which  process  for  some  undis- 
closed reason  it  fell  with  him  to  the  floor  below. 

There  was  some  evidence  that  this  particular  arch  was  securely 
set.  The  only  evidence  tending  to  indicate  what  would  be  likely 
to  cause  any  of  the  arches  to  fall  if  properly  set  was  directed  to  an 
alleged  practice  on  the  part  of  the  defendant's  workmen  when  difli- 


Digitized  by  VjOOQ IC 


HAUGHEY  V.  THATCHER.  377 

App.  Div.]  Second  DsPARTiaENT,  December,  1908. 

cultj  was  encountered  by  them  in  making  the  bricks  fit  in  the 
formation  of  the  permanent  arch  to  knock  the  notched  hangers  of 
the  temporary  arch  aside  and  thereby  diminish  the  extent  of  the 
engagement  of  the  notch  with  the  beam  flange.  A  witness  testified 
that  he  saw  the  plaintiff  knocking  upon  the  arch  which  fell  about 
twenty  minutes  before  the  accident.  This  the  plaintiff  denied,  but 
he  admitted  that  lie  did  not  know  why  the  arch  fell,  or  whether 
it  was  because  some  other  workmen  had  been  knocking  at  it  in  the 
manner  indicated.  More  than  one  man  worked  at  each  arch.  A 
scaffolding  was  furnished  on  each  side  of  the  arch  for  the  brick, 
cement  and  workmen,  but  the  men  were  in  the  habit  of  standing 
npon  the  temporary  arch  instead  of  upon  the  scaffolding  while  lay- 
ing the  terra  cotta  bricks.  The  plaintiff  admitted  that  the  work 
could  be  done  from  the  scaffolding,  but  said  that  it  would  be  very 
hard  to  do  it  that  way,  and  that  it  would  take  considerable  time. 

There  was  no  evidence  of  structural  defect  in  the  arch  which  fell, 
and  the  natural  inference  from  the  evidence  is,  therefore,  that  the 
fall  was  occasioned  by  either  some  negligence  in  the  act  of  setting 
the  arch  in  the  first  place  or  in  dealing  with  it  after  it  was  set  by 
the  defendant's  workmen  in  the  process  of  working  on  the  building. 
In  neither  case  would  the  negligence  be  chargeable  to  the  defend- 
ant in  the  absence  of  knowledge,  express  or  implied,  or  in  the 
absence  of  proof  that  it  resulted  from  incompetent  servants  or  from 
an  insuflScient  number  of  servants.  Under  these  circumstances  the 
doctrine  of  res  ipsa  loquitur  does  not  apply,  as  the  riile  can  only  be 
invoked,  as  between  master  and  servant,  if  at  all,  where  the  facts 
not  only  warrant  an  inference  of  negligence,  but  also  establish  that 
such  negligence  was  that  of  the  master.  {Fink  v.  Sladsj  ^^  App. 
Div.  105 ;  Moron  v.  Munson  Stea/mship  Zine^  82  id.  489,  and  cases 
cited.) 

The  learned  counsel  for  the  plaintiff  claims  that  the  temporary 
arch  is  to  be  regarded  as  a  scaffold  within  the  meaning  of  section 
18  of  the  Labor  Law  (Laws  of  1897,  chap.  415),  and  that  the  negli- 
gence of  the  defendant  is,  therefore,  to  be  assumed  from  the  mere 
fact  that  it  fell.  I  do  not  think  that  the  temporary  arch  can  be  so 
regarded.  Its  primary  purpose  was  to  support  and  shape  the  per- 
manent arch  until  that  arch  should  be  set  and  hardened  sufficiently 
to  justify  the  removal  of  the  temporary  structure.    It  no  more 
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became  a  scaffold  because  of  the  habit  of  men  stepping  on  it  while 
at  work  than  would  a  wall  or  beam  temporarily  constructed  to  hold 
up  some  part  of  the  structure  during  its  creation  because  it  might 
be  used  by  the  men  to  steady  or  sustain  their  weight  for  personal 
convenience  in  working.  It  may  very  well  be  that  the  defendant, 
if  aware  that  the  men  did  so  use  the  temporary  arch,  would  be 
required  to  make  it  strong  enough  to  support  their  weight  in  addi- 
tion to  whatever  other  weight  it  was  designed  to  bear,  and  that  he 
would  be  liable  for  negligeuq©  in  that  regard  upon  proof  that  it  was 
inadequate  by  reason  of  negligence  lawfully  attributable  to  him ; 
but  that  doctrine  would  not  extend  the  case  to  the  stringent  lia- 
bility of  the  Labor  Law  (supra).  I  think  that  for  the  purposes  of 
this  case  the  temporary  arch  tnay  be  fairly  regarded  as  neither  a 
place  nor  an  appliance  furnished  to  the  plaintiff  to  work  in  or  with, 
but  that  during  the  time  it  was  designed  to  remain  in  place  to  shape 
and  support  the  final  structure  it  should  be  regarded  as  a  component 
part  of  the  building  within  the  rule  of  Stourbridge  v.  BrooJdyn 
City  E.  B.  Co.  (9  App.  Div.  129,  132,  133).  But  whether  it  may 
be  so  regarded  or  not,  it  seems  to  me  quite  clear  that  it  is  not  a 
scaffold  or  any  cognate  contrivance  within  the  ordinary  meaning  of 
the  word  or  within  the  meaning  of  section  18  of  the  Labor  Law,  and 
that  its  employment  as  a  personal  support  by  the  plaintiff  was  inci- 
dental and  not  primary,  both  in  actual  use  by  him  and  in  intention 
by  his  master. 

In  the  absence  of  statutory  liability  the  plaintiff's  claim  has  no 
foundation  upon  any  proven  act  of  negligence  on  the  part  of  the 
defendant,  and  his  exceptions  should,  therefore,  be  overruled  and  the 
motion  for  a  new  trial  denied. 

Present —  Goodrich,  P.  J.,  Woodward  and  Jenks,  J  J. 

Plaintiff's  exceptions  overruled  and  motion  for  new  trial  denied, 
and  judgment  unanimously  directed  for  the  defendant,  with  costs. 
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Hannah  Bennett,  Respondent,  v.  The  Long  Island  Railroad 
Company,  Appellant. 

A  structure  connecting  a  steam  surface  railroad  toitk  an  elevated  raiiroad — tchen 
built  on  the  land  of  the  railroad,  although  in  front  of  a  house  on  a  street,  it  toill 
not  be  enioined  at  the  suit  of  the  owner  of  the  house  not  owning  the  fee  of  the 
street. 

In  an  action  brought  by  an  owner  of  property  located  on  the  south  side  of  Atlan- 
tic avenue  in  the  borough  of  Brooklyn  to  enjoin  the  defendant,  a  steam  rail- 
road company,  from  maintaining  and  operating  its  steam  railroad  as  an  elevated 
structure  in  front  of  the  plaintiff's  premises,  it  appeared  that  the  railroad  was 
located  upon  property,  the  fee  of  which  was  in  the  railroad  company,  Atlantic 
avenue  having  been  opened  on  each  side  of  the  railroad  after  the  railroad  had 
been  constructed.  The  plaintiff  did  not  own  any  portion  of  the  fee  of  the 
lilghway. 

In  1898,  after  the  railroad  had  been  operated  as  a  surface  railroad  for  many  years, 
the  railroad  company  built  an  inclined  structure  for  the  purpose  of  connecting 
its  tracks  with  those  of  an  elevated  railroad  company.  The  incline  was  575 
feet  long  and  was  constructed  of  iron  and  stone,  and  in  front  of  the  plaintiff's 
premises  varied  in  height  from  nine  to  ten  feet.  After  the  change  was  effected 
trains  were  run  at  more  frequent  intervals  than  formerly  and  the  operation  of 
the  road  was  attendeil  with  greater  noise. 

It  did  not  appear  that  additional  soot,  ashes  and  cinders  had  been  cast  upon  the 
plaintiff's  premises  since  the  construction  of  the  inclined  structure.  The  only 
evidence  given  concerning  any  injury  to  the  plaintiff's  easement  of  light  was 
to  the  effect  that  the  inclined  structure  caused  a  shadow  to  be  cast  upon  the 
street  at  night  from  an  electric  light  located  on  the  opposite  side  of  the 
street. 

Held,  that  the  construction  of  the  inclined  structure  was  within  the  powers  given 
to  a  steam  railroad  and  was  authorized  by  statute,  and  that  whatever  Injury 
resulted  to  the  plaintiff  therefrom  was  damnum  absque  injuria  ; 

That  an  elevated  structure  may  be  built  by  a  steam  surface  railroad  to  connect 
its  tracks  with  an  elevated  railroad. 

Appeal  by  the  defendant,  The  Long  Island  Railroad  Company, 
from  a  judgment  of  the  Snpreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  o£Sce  of  the  clerk  of  the  county  of  Kings  on  the  Slst 
day  of  March,  1902,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  Kings  County  Special  Term. 

William  J.  Kellyy  for  the  appellant. 

Bobert  Stewart^  for  the  respondent 
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H1B8CHBESG,  J. : 

I  am  unable  to  discover  any  legal  basis  for  tlie  judgment  appealed 
from.  The  action  is  brought  to  restrain  the  defendant  from  main- 
taining an  elevated  structure  in  front  of  the  plaintiff's  premises  ou 
Atlantic  avenue  in  the  borough  of  Brooklyn,  and  from  operating 
its  steam  railroad  thereon,  and  the  judgment  grants  the  injunction 
unless  the  defendant  pay  the  plaintiff  the  sum  of  $600  as  past 
damages  to  her  property  and  a  like  sum  for  future  damages. 

The  structure  complained  of  is  wholly  upon  the  private  property 
or  right  of  way  of  the  defendant.  That  property  never  was  any 
part  of  a  public  street  or  highway.  It  runs  between  the  two  sides 
of  Atlantic  avenue,  that  avenue  having  been  laid  out  and  opened  ou 
either  side  of  the  railway  property,  viz.,  on  the  north  and  soutli 
sides,  after  the  construction  of  the  railroad.  The  railroad  property 
has  been  continuously  used  for  the  operation  of  a  steam  surf  ace  road 
for  more  than  fifty  years.  The  plaintiff's  property  consists  of  a 
house  and  lot  situated  on  the  south  side  of  the  avenue.  The  plain- 
tiff and  defendant  have  acquired  their  titles  from  a  common  grantor^ 
who  first  deeded  the  railroad  strip  to  the  defendant's  predecessor, 
the  Brooklyn  and  Jamaica  Railroad  Company,  to  be  used  and  occu- 
pied for  the  purposes  of  a  steam  surface  railroad,  and  who  afterwards 
deeded  the  plaintiff's  lot  to  a  grantee  from  whom  through  various- 
mesne  conveyances  it  has  descended  to  her.  Her  title  was  acquired 
in  1891,  at  which  time,  and  until  the  change  in  the  defendant's  road- 
bed was  made  of  which  the  plaintiff  complains,  the  tracks  were  prac- 
tically on  a  level  with  the  surface  of  the  street.  The  change  waa 
made  in  the  year  1898,  and  consists  of  a  structure  built  upon  the 
soil  in  the  nature  of  an  incline  commencing  at  grade  at  a  point  east 
of  the  plaintiff's  property  and  rising  gradually  to  a  point  west  of  her 
property  where  the  tracks  curve  to  the  north,  passing  over  Atlantic 
avenue  to  private  property,  and  there  connecting  with  the  trackt  of 
the  elevated  railroad.  Since  the  connection  was  made  the  defendant 
has  operated  passenger  trains  over  the  structure  in  connection  with 
the  elevated  road  in  addition  to  the  trains  previously  operated  on 
the  tracks  at  the  grade  of  Atlantic  avenue.  The  structure  is  not 
built  across  any  of  the  streets  intersecting  or  crossing  Atlantic 
avenue.  Its  entire  length  is  575  feet,  of  which  the  learned  trial 
justice  has  found  that  240  feet  is  built  of  stone  and  335  feet  of  boxed 
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girders  of  steel  or  iron  built  on  steel  colamns.  The  lieight  of  the 
structure  where  it  passes  the  plaintiff's  premises  is  9  feet  at  the 
east  and  10  feet  at  the  west  end,  and  its  distance  across  the  south 
side  of  the  street  from  the  plaintiffs  premises  is  38  feet  and  11  inches. 

The  learned  trial  court  has  found  that  "  the  going  up  of  the  cars 
on  this  incline  and  turning  the  curve,  is  at  times  accompanied  with 
unusual  and  disturbing  noises,  and  that  the  structure  intercepts  the 
view  from  plaintiff's  premises  to  the  opposite  side  of  the  street, 
and  prevents  people  from  seeing  the  lower  portion  of  plaintiff's 
building,  being  that  portion  that  is  designed  for,  and  occupied  as  a 
store."  It  was  further  found  "  that  the  running  of  defendant's  cars 
over  such  elevated  structure  is  accompanied  by  unusual  noise,  smoke, 
and  casting  of  soot  and  cinders  over  and  beyond  that  theretofore 
caused  by  operating  the  surface  road,  and  that  by  reason  thereof, 
together  with  the  interference  with  the  light  and  air  and  view  of 
plaintiff's  premises  by  reason  of  such  elevated  structure,  the  plaintiff 
has  been  damaged,  and  will  continue  to  be  so  damaged,  and  the 
value  of  her  said  property  materially  depreciated.  That  said  ele- 
vated structure,  and  the  operation  thereof,  constitute  and  is*  a  nui- 
sance, and  the  same  already  has*  damaged  and  depreciated  the  value 
of  the  plaintiff's  property,  and  will  continue  to  do  so  in  the  future." 

It  may  be  conceded  that  the  operation  of  the  defendant's  road 
since  the  change  has  been  attended  with  more  noise  than  formerly ; 
that  trains  are  run  at  much  more  frequent  intervals  and  probably 
that  they  occasion  more  noise  when  run  upon  the  elevated  structure 
than  they  did  when  run  upon  the  surface  of  the  ground.  Yet  if 
the  change  is  within  the  general  authority  conferred  upon  the 
defendant  by  law  as  a  railroad  corporation,  the  consequences  com- 
plained of  are  the  natural  and  unavoidable  result  of  the  exercise  of 
statutory  authority,  and  could  no  more  furnish  the  basis  of  a  claim  for 
additional  compensation  than  could  the  natural  increase  of  business 
and  travel  and  the  consequent  necessity  for  more  trains  when  due 
to  the  natural  growth  of  population  and  business  along  the  routes  of 
railroads  generally.  The  second-story  windows  of  the  plaintiff's 
house  are  higher  than  the  defendant's  structure,  and  her  witness,  a 
civil  engineer,  admitted  that  the  incline  offered  no  obstruction 
whatever  to  the  passage  of  light  to  them.     The  only  evidence  given 
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as  to  injury  to  light  (excepting  of  course  by  the  smoke  of  passing 
trains)  was  confined  to  the  night  time  and  was  addressed  to  the  fact 
that  the  structure  caused  a  shadow  to  be  cast  upon  the  street  at  night 
from  an  electric  street  light  located  on  the  opposite  or  north  side  of 
Atlantic  avenne.  No  authority,  however,  is  cited  in  support  of  the 
proposition  that  a  property  owner  has  any  easement  as  against  an 
adjoining  property  owner  for  the  unobstructed  diffusion  of  the  rays 
of  an  artificial  light.  And  so  little  valid  complaint  exists  as  to  the 
casting  of  additional  soot,  ashes  and  cinders,  since  the  change  of 
grade,  that  the  plaintiff's  main  witness,  her  daughter,  in  charge  of 
the  property,  frankly  testified  that  she  had  noticed  nothing  of  that 
kind,  while  no  witness  testified  with  definiteness  and  precision  in 
support  of  that  feature  of  the  complaint. 

It  is  evident  that  the  character  of  the  annoyances  in  this  case  dif- 
fers materially  from  that  which  existed  in  Oarvey  v.  Long  Island 
E.  E,  Co.  (159  N.  Y.  323).  There  the  defendant  constructed  a 
turntable  immediately  adjoining  the  plaintiff's  premises  and  oper- 
ated it  continuously  and  unreasonably  in  such  a  manner  as  to  shake 
the  plaintiff's  house  from  top  to  bottom,  to  crack  the  walls,  to  move 
the  bed  springs  so  as  to  awaken  persons  lying  in  bed,  to  jar  articles 
on  the  tables  and  to  move  the  pictures  and  shake  the  windows  and 
the  chandeliers.  The  witnesses  compared  the  accompanying  noises 
to  those  caused  by  thunder,  earthquakes  and  the  explosions  of  gun- 
powder. (See  pp.  325,  326.)  The  court  decided  that  such  an  inva- 
sion of  private  property  was  not  authorized  by  the  general  statutory 
power  to  construct  and  operate  a  steam  surface  railroad.  Here, 
however,  the  defendant  has  done  nothing  except  to  construct  and 
operate  its  railroad  in  accordance  with  the  increasing  demands  of  the 
time,  and  whatever  injury  is  inflicted  upon  the  plaintiff  being  inci- 
dental to  tliat  increase  must  be  deemed  to  be  within  the  terms  of 
the  conveyance  of  the  defendant's  property  to  which  her  own  con- 
veyance is  subject.  Aside  from  the  maintenance  of  the  incline, 
every  act  complained  of  is  a  necessary  incident  to  the  running  of 
trains  of  cars  propelled  by  steam.  The  rumble  of  trains,  the  clang- 
ing of  bells,  the  shriek  of  whistles,  the  blowing  off  of  steam,  the  dis- 
cordant squeak  of  wheels  in  going  around  the  curves,  the  emission 
of  smoke,  soot  and  cinders,  all  which  accompany  the  operation  of 
steam  cars,  are  undoubtedly  nuisances  to  neighboring  dwellings  in  a 
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popular  sense,  but  as  they  are  necessarily  incident  to  the  mainte- 
nance of  the  road,  they  do  not  constitute  nuisances  in  a  legal  sense, 
but  are  regarded  as  protected  by  the  legislative  authority  which 
created  the  corporation  and  legalized  its  corporate  operations.  Nor 
does  the  legal  nature  of  such  annoyances  change  as  increasing  traffic 
increases  them  in  volume  and  exten  t. 

If  the  defendant  had  constructed  an  elevated  railroad  m  such^  a  dif- 
ferent question  might  possibly  be  presented.  It  was  held  in  People^ a 
Rapid  Transit  Co.  v.  Dash  (125  N.  Y.  93)  that  the  provisions  of  the 
General  Railroad  Act  (Laws  of  1850,  chap.  140,  as  amd.)  conferred  no 
right  upon  a  steam  railroad  company  organized  under  it  to  build  an 
elevated  road  across  the  city  of  New  Yx)rk  from  Spuy ton  Dny vil  creek 
to  the  Battery ;  but  Judge  Pbokham  was  careful  to  limit  the  appli- 
cation of  the  decision  to  the  special  facts  of  that  case,  saying  (p.  103) : 
"  Nor  would  we  say  that  a  railroad  company  to  be  properly  organ- 
ized under  the  act  must  be  wholly  confined  to  a  surface  road,  and 
not  at  all  an  elevated  or  underground  structure."  In  Beekman  v. 
Brooklyn  dk  B.  B.  i?.  7?.  Co.  (89  Hun,  14)  it  was  held  that  the  con- 
struction of  a  connection  between  a  steam  surface  railroad  and  one 
of  the  elevated  roads  in  Brooklyn  was  within  the  general  corporate 
powers  of  the  company  operating  the  surface  road.  Mr.  Justice 
CuLLEN,  in  the  opinion  delivered  at  the  Special  Terra,  said  (p.  17) : 
"  Common  knowledge  informs  us  that  an  elevated  railroad  of  less 
than  half  a  mile  in  length,  and  dropping  to  the  surface  in  that  dis- 
tance, can  neither  be  operated  by  itself  for  rapid  transit  nor  as  a  part 
of  the  elevated  railroad  system  in  Fulton  street.  That  the  connec- 
tion may  be  very  advantageous  to  both  roads  and  increase  the  travel 
on  each  is  plain,  and  doubtless  for  this  purpose  the  extension  is  to 
be  made.  But  I  find  that  the  structure  intended  to  be  erected  is 
not  made  for  purposes  of  changing  in  any  manner  the  general  char- 
acter of  defendant's  railroad,  but  solely  that  it  may  connect  its  road 
with  the  Kings  county  road  at  the  grade  of  the  latter.  Such  a 
structure,  built  for  that  purpose,  is  not  within  the  condemnation 
passed  in  the  Dash  case."  This  decision  was  followed  in  Oallagher 
V.  Keating  (27  Misc.  Rep.  131),  Mr.  Justice  Maddox  holding  that 
a  steam  surface  railroad  could  lawfully  construct  an  incline  upon  its 
own  property  to  connect  with  an  elevated  railroad  in  Brooklyn. 
That  case  was  affirmed  in  this  court  on  another  gound,  without  pass- 
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ing  on  the  question  considered  at  the  Special  Term.  (OaUagher  v. 
Keating^  40  App.  Div.  81),  and  it  was  again  affirmed  in  the  Court 
of  Appeals,  without  opinion.    {GaUagher  v.  Keating^  171 N.  Y.  657.) 

The  case  of  Eldert  v.  Long  Idwad  Electric  B.  Co,  (28  App. 
Div.  451),  cited  by  the  learned  counsel  for  the  respondent,  is  not 
in  point.  In  that  case  the  incline  was  designed  to  connect  a  street 
surface  railroad  with  an  elevated  road,  and  it  was  built  upon  a 
public  highway.  The  court  held  that  such  a  structure  imposed  an 
additional  burden  upon  the  highway  not  contemplated  by  the 
original  consent  of  the  property  owners  to  the  construction  of  the 
street  surface  railroad,  and  that  the  highway  commissioners  had  no 
power  to  authorize  its  erection.  Here,  however,  the  structure  is 
upon  the  defendant's  own  property,  and,  being  made  solely  for  the 
purposes  of  its  corporate  existence,  cannot  be  regarded  in  itself  as  an 
invasion  of  any  of  the  plaintiffs  property  rights  independently  of 
the  question  of  the  legality  of  the  union  between  the  two  roads.  A 
property  owner  has  no  easement  in  adjoining  property,  and  cer- 
tainly not  in  property  across  the  street,  even  when  owned  by  a  rail- 
road company,  which  confers  the  right  to  prohibit  the  erection  of  a 
building  or  other  structure  thereon.  The  character  of  the  defend- 
ant's road  is  not  changed  at  all  by  the  erection  of  the  incline  com- 
plained of  in  this  action.  It  is  still  a  steam  surface  railroad  with  the 
grade  changed  to  the  maximum  height  of  ten  feet  in  front  of  the 
plaintiffs  property,  and  whatever  injury  results  from  the  change  is 
to  be  regarded  under  the  authorities  as  damnum  absque  injuria. 
In  Egener  v.  N,  Y.  dk  Rocka/way  Beach  B.  Co.  (3  App.  Div.  157) 
tlie  defendant  filled  in  the  open  trestlework  by  which  its  tracks 
were  originally  supported,  and  made  a  solid  embankment  of  earth 
and  stone,  the  result  of  which  was  to  intercept  and  flow  back  a  large 
volume  of  surface  water  upon  the  adjoining  lands  of  the  plaintiflF, 
but  it  was  held  that  no  injunction  would  lie,  and  that  the  defendant 
was  possessed  of  the  same  rights  as  individual  owners  in  the  prem- 
ises and  could  not  be  compelled  to  pay  damages  in  the  absence  of 
negligence  or  unskillf  ulness  in  the  actual  work  of  construction. 

The  views  herein  indicated  find  some  support  in  the  recent  cases 
arising  from  the  change  of  grade  of  the  New  York  Central  and  Hud- 
son River  railroad  on  Fourth  avenue  in  the  borough  of  Manhattan, 
where  the  change  was  made  under  legislative  sanction,  but  in  the 
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Ligliway  itself.  (See  Conaheer  v.  N.  Y.  Central  <&  H,  R,  R.  R. 
Co.,  156  N.  Y.  474,  and  Fries  v.  New  York  <&  Hwrlem  R.  R.  Co., 
169  id.  270.)  The  case  of  Lewis  v.  New  York  cfe  Ilarlem  R.  R. 
Co.  (162  N.  Y.  202)  involved  the  same  question  as  the  others  cited, 
•excepting  that  as  the  defendant's  rights  in  that  case  appeared  to  be 
prescriptive  only  they  were  necessarily  limited  in  their  extent  to  the 
prescriptive  user.  Bearing  in  mind  that  the  defendant's  road  is  not 
upon  public  property  at  all  —  not  upon  any  street  or  highway  —  that 
the  plaintiff  is  not  an  abutting  or  adjoining  owner,  but  is  separated 
from  the  railroad  by  half  the  width  of  Atlantic  avenue,  and  that  the 
•defendant's  rights  in  this  case  are  correspondingly  greater  by  reason 
of  these  facts  than  in  the  Conaheer  Case  {supra),  the  following  from 
Judge  Martin's  opinion  in  that  case  (p.  487)  seems  quite  decisive, 
viz. :  "  It  is  manifest  that  the  only  injury  the  plaintiff  has  sustained 
resulted  from  the  proper  use  and  operation  of  the  defendants'  steam 
railway ;  and  as  the  plaintiff's  grantor  expressly  conveyed  to  the 
defendants  the  right  to  maintain  and  operate  it  there,  the  plaintiff 
cannot  recover  for  any  injuries  arising  from  that  cause.  The 
defendants'  use  of  the  street  for  the  purpose  of  building,  maintain- 
ing and  operating  its  railroad  was  a  legal  one.  It  was  constructed 
and  is  maintained  and  operated  under  and  by  virtue  of  the  grant  by 
Mrs.  McGovvn  and  the  combined  authority  of  the  Legislature  and 
municipality.  *  The  Legislature,  by  virtue  of  its  general  control 
over  public  streets  and  highways,  has  power  to  authorize  structures 
in  the  streets  which,  without  such  authority  and  under  the  common 
law,  would  be  held  to  be  encroachments  or  obstructions  and  this 
power  it  may  delegate  to  the  governing  body  of  a  municipal  corpo- 
ration.' {Wormser  v.  Brown,  149  N.  Y.  163,  171.)  As  the 
appropriation  of  this  street  by  the  defendant  for  the  purpose  of  con- 
structing and  maintaining  its  road  was  legal,  no  merely  consequential 
damage  to  the  owner  of  an  adjoining  lot,  having  no  title  to  the 
street,  furnishes  a  ground  of  action  against  the  defendant.  {Fohes 
V.  R.,  W.  (&  0.  R.  R.  Co,,  121 N.  Y.  505,  518.)  Where  a  railroad  is 
built  in  a  public  street  or  highway  with  proper  care  and  skill,  after 
the  public  rights  and  private  property,  if  any,  in  the  highway  or 
fioil  have  been  acquired,  the  railroad  is  not  responsible  for  any 
damages  to  private  property  necessarily  resulting  from  its  construc- 
App.  Div.— Vol.  LXXXIX.        25 
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tion  and  operatioo.  {Uline  v.  N.  T,  C.  <&  IT.  R.  B.  H.  Co,,  101 
K  Y.  98;  ConMin  v.  iT.  F.,  O.  dk  W.  R.  Co.,  102  N.  Y.  112.)'' 
If  this  is  true  of  a  railroad  built  upon  the  public  highway,  I  cannot 
Bee  why  it  should  not  apply  with  greater  force  in  the  case  at  bar, 
where  the  cause  of  complaint  is  precisely  the  same,  excepting  that 
the  acts  complained  of  here  are  committed  upon  soil  of  which  the 
defendant  has  the  absolute  fee  and  add  no  burden  to  public  property 
or  impair  any  recognized  easement. 

The  judgment  should  be  reversed,  with  costs,  and  the  complaint 
dismissed,  with  costs. 

GooDBioH,  P.  J.,  Babtlett,  Jicnks  and  Hooker,  J  J.,  concurred. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with 
costs. 


Eligio  Mendizabal,  an  Infant  Over  the  Age  of  Fourteen  Years,  by^ 
Thomas  E.  Suhmebs,  his  Guardian  ad  litem.  Respondent,  v.  Thi& 
New  Yobk  Cbntbal  and  Hudson  Riveb  Railboad  Company^ 
Appellant. 

negligence — injury  to  an  employee  by  reason  of  a  construction  train,  pushed  by  an 
engine  from  the  rear,  running  over  a  cow  and  being  derailed  —  duty  af  the  railroad 
company  to  use  fences  or  other  precaution  to  avoid  such  an  occurrence. 

In  an  action  brought  to  recover  damages  for  personal  injuries  it  appeared  that 
the  defendant  operated  a  single-track  branch  road  about  twelve  miles  long,  and 
that  the  plaintiff,  who  was  nineteen  years  of  age,  was  employed  upon  one  of  Ita 
construction  trains;  that  on  the  day  of  the  accident,  the  train,  which  consisted 
of  a  caboose  and  three  loaded  flat  cars  pushed  by  an  engine  stationed  at  the 
rear,  ran  over  a  cow  which  was  grazing  upon  the  track,  derailing  the  train  and 
causing  the  plaintiff,  who,  by  direction  of  the  foreman,  was  seated  upon  one  of 
the  flat  cars,  to  be  severely  injured. 

It  further  appeared  that  cows  frequently  trespassed  upon  the  track  at  all  points^ 
including  the  precise  place  where  the  accident  occurred,  and  that  there  waa 
nothing  in  the  way  of  fences  or  cattle  guards  to  prevent  them.  There  waa 
no  direct  evidence  that  the  construction  train  had  ever  been  run  backward 
during  the  period  of  the  plaintiff's  employment. 

EM,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
afl^rmed; 

That  the  jury  was  entitled  to  find  that  it  was  negligent  to  run  the  train  backward, 
80  that  the  engineer  could  not  instantly  see  and  avoid  the  danger  which  the 
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presence  of  cattle  upon  the  track  involved,  and  in  such  wise  that  the  train  waa 
deprived  of  the  aid  of  the  cowcatcher  in  case  of  an  unavoidable  collision; 
That  the  jury  might  And  that  it  was  the  duty  of  the  defendant  to  guard  against 
the  danger  created  by  the  presence  of  cattle  upon  the  track,  either  by  fencing 
such  track  or  by  using  other  precautions. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hndson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Westchester  on  tlie  20th  day  of  February,  1908,  upon  the 
verdict  of  a  jury  for  $17,000,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  5th  day  of  March,  1903,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

John  F,  Brennauy  for  the  appellant. 

Cornelius  O*  Connor,  for  the  respondent. 

HiBSOHBEBO,  J. : 

The  plaintiff,  a  minor  nineteen  years  of  age,  was  employed  by  the 
defendant  as  a  workman  on  a  construction  train  running  on  a  branch 
single-track  road  about  twelve  to  fourteen  miles  in  length,  between 
Mahaffy  and  Carmoyle  in  the  State  of  Pennsylvania.  On  the  24th 
day  of  September,  1902,  the  train  was  made  up  of  an  engine  and 
caboose  and  three  flat  cars,  which  latter  were  loaded  with  gravel, 
slate  and  stone,  to  be  distributed  along  the  line.  On  the  day  men- 
tioned the  train  left  Mahaffy  at  seven  o'clock  in  the  morning,  the 
engine  being  stationed  at  the  rear  and  pushing  the  train,  and  the 
plaintiff  being  seated  upon  one  of  the  flat  cars  by  direction  of  the 
foreman  in  charge  of  the  work.  A  few  minutes  after  the  train 
started  it  ran  over  a  cow  which  was  grazing  upon  the  track,  the 
caboose  and  flat  cars  were  lifted  and  derailed,  and  the  plaintiff  was 
so  severely  injured  that  both  his  left  arm  and  his  left  leg  were 
required  to  be  amputated. 

There  was  sufficient  evidence  that  the  danger  was  reasonably  to 
have  been  anticipated.  Cows  frequently  trespassed  upon  the  track 
at  all  points  including  the  precise  place  where  the  accident  occurred, 
and  there  was  nothing  in  the  way  of  fences  or  cattle  guards  to  pre- 
vent them.  Under  the  circumstances  the  jury  was  entitled  to  find 
that  it  was  not  reasonable  care  to  run  the  train  backward  so  that 
the  engineer  could  not  instantly  see  and  avoid  the  menace  which 
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the  presence  of  cattle  upon  tlie  track  afforded,  and  so  that  the  train 
was  deprived  of  the  aid  of  the  cowcatcher  in  case  of  unavoidable 
collision.  There  was  no  direct  evidence  that  the  train  was  ever  run 
backward  during  the  period  of  the  plaintiff's  employment  and  while 
he  was  upon  it  prior  to  the  occasion  in  question.  There  was  evi- 
dence given  on  the  part  of  the  defendant  that  it  was  customary  upon 
this  road  to  run  the  construction  trains  either  way,  but  no  witness 
testified  that  the  train  was  ever  in  fact  run  backward  to  the  plain- 
tiff's knowledge  in  accordance  with  such  custom  during  the  few 
months  of  his  employment,  excepting  upon  September  24,  1902, 
On  the  other  hand,  the  plaintiff  testified  that  he  had  never  seen  it 
done  until  on  the  morning  of  the  accident,  and  two  witnesses  in  his 
behalf  testified  that  on  all  prior  occasions  the  locomotive  drew  and 
did  not  push  the  train. 

That  the  defendant  may  be  held  liable  to  an  employee  who  has  not 
assumed  the  risk  for  a  failure  to  exercise  a  reasonable  degree  of  care 
in  keeping  the  track  free  from  obstructions  is  undoubted.  {Donne- 
gan  v.  Erhardt,  119  N.  Y.  468 ;  True  v.  Lehigh  Valley  B.  B.  Co.y 
22  App.  Div.  588 ;  Terre  Haute  <&  L  B,  Co.  v.  WiUiams,  172  111. 
379;  Dickson  v.  Omaha  <&  St,  L,  B.  Co,,  124  Mo.  140;  Lacha- 
wam,nai&  Bloomshurg  B,  B.  Co,  v.  Chenewithy  52  Penn.  St.  382, 387.) 
Nor  is  it  controlling  that  no  statutory  duty  exists  to  guard  against 
cattle  by  fencing.  In  the  Donnegan  Case  {miprd)  the  plaintiff  was  a 
brakeman  in  the  defendant's  employ,  and  the  court  in  afiirming  a 
judgment  recovered  by  him,  said  (p.  473)  :  "  A  railroad  company 
for  the  safety  of  its  passengers  as  well  aa  its  employes  upon  its 
engines  and  cars,  is  hound  to  use  suitable  care  and  skill  in  furnish- 
ing,  not  only  adequate  engines  amd  ca/rSy  hut  also  a  safe  and  proper 
track  and  road-hed.  The  track  must  be  properly  laid  and  the  road- 
bed properly  constructed,  and  reasonable  prudence  and  care  must 
be  exercised  in  keeping  the  track  free  from  obstructions,  animate 
and  inanimate ;  and  if,  from  want  of  proper  care,  such  obstructions 
are  permitted  to  be  or  come  upon  the  track,  and  a  train  is  thereby 
wrecked,  and  any  person  thereon  is  injured,  the  railroad  company, 
upon  plain  common-law  principles  must  be  held  responsible. 
Experience  shows  that  animals  may  stray  upon  a  railroad  track,  and 
that  if  they  do  there  is  danger  that  a  train  may  come  in  collision 
with  them  and  be  wrecked.    Adequate  measures,  reasonlible  in  their 
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nature,  mnst  be  taken  to  guard  against  such  danger.  Independently 
of  any  statutory  requirement,  a  jury  might  find,  upon  the  facts  of 
a  case,  that  it  was  the  duty  of  a  railroad  company  to  fence  its  tracks 
to  guard  against  such  danger."  It  was  certainly  within  the  prov- 
ince of  the  jury  to  find  in  the  case  at  bar  that  it  was  the  duty  of 
the  defendant  either  by  fencing  its  track  or  in  some  other  way  to 
guard  against  the  constant  danger  created  by  the  presence  of  cattle 
npon  its  track.  The  case  was  submitted  to  the  jury  in  a  proper 
charge  wliich  left  to  them  the  determination  of  the  defendant's 
negligence  under  all  the  facts,  including  the  running  of  a  train 
backwards  without  adequate  precautions  over  an  unguarded  road 
where  it  should  have  been  known  that  trespassing  cattle  were  likely 
to  be  encountered,  and  none  of  the  points  presented  on  the  appeal 
demands  a  reversal  of  the  result.  The  verdict  it  is  true  is  quite 
large,  but  in  view  of  the  absolutely  helpless  condition  of  the  plain- 
tiff and  the  years  of  life  which  probably  remain  to  him  it  cannot 
be  regarded  as  excessive. 

The  judgment  and  order  should  be  affirmed. 

Present  —  Babtlbtt,  Woodw  abd,  Hibsohbebg  and  Hookeb,  J  J. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Prbdebick  Muhs,  Respondent,  v.  Fire  Insubancb  Salvage  Corps 
OF  Bbooklyn,  Long  Island,  Appellant. 

Negligence  —  injury  to  a  policeman,  attempting  to  save  a  woman  and  child,  from 
being  run  over  by  a  fire  patrol  toctgon  —  eontribtUory  negligence  —  an  act  giving 
"  the  right  of  way  in  the  etreete  of  Brooklyn  "  does  not  relieve  the  fire  patrol  from 
the  duty  of  exercising  care. 

In  an  action  brought  against  the  Fire  Insurance  Salvage  Ck)rps  of  Brooklyn,  Long 
Island,  to  recover  damages  for  personal  injuries,  it  appeared  that  the  plaintiff, 
a  policeman,  was,  while  on  duty,  knocked  down  and  run  over  by  a  fire  patrol 
wagon  of  the  defendant  on  its  way  to  a  fire  at  seven  o'clock  on  an  August 
evening. 

The  plaintiff  gave  evidence  tending  to  show  that  he  was  struck  while  endeavor- 
ing to  save  a  woman  and  child  from  being  knocked  down  by  the  fire  patrol 
wagon.    The  wagon  was  being  driven  as  fast  as  the  horses  could  gallop  and  no 
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attempt  was  made  to  slacken  their  speed  until  the  collision  was  imminent 
The  servants  in  charge  of  the  wagon  could  have  seen  the  plaintiff. 

EM,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
affirmed; 

That  it  was  not  contributory  negligence,  as  matter  of  law,  for  the  plaintiff  to 
expose  himself  to  danger  in  an  attempt  to  protect  the  woman  and  child; 

That  the  act  incorporating  the  defendant,  conferring  on  it  "the  right  of  way  in 
the  streeU  of  Brooklyn"  (Laws  of  1895,  chap.  1016,  §  2),  did  not  absolve  it 
from  liability  for  negligence,  or  relieve  it  from  the  duty  of  exercising  reason- 
able care,  or  of  acting  with  a  due  regard  for  the  life  and  limbs  of  those  who 
might  lawfully  be  upon  the  streets  at  the  time  of  a  fire. 

Appeal  by  the  defendant,  the  Fire  Insurance  Salvage  Corps  of 
Brooklyn,  Long  Island,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plain tijBf,  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  the  24th  day  of  February,  1903,  upon  the  verdict  of  a 
jury  for  $2,500,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  24th  day  of  February,  1903,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

WiUiam  J.  Kelly ^  for  the  appellant. 

Martin  P.  Lynohj  for  the  respondent 

HiBSOHBESG,  J. : 

Like  many,  if  not  most,  of  the  actions  brought  to  recover  dam- 
ages for  personal  injuries  resulting  from  negligence,  this  case 
presents  two  irreconcilably  conflicting  stories. 

The  plaintiff,  a  police  officer,  on  duty  at  the  time  at  the  corner  of 
"Washington  street  and  Myrtle  avenue  in  the  borough  of  Brooklyn, 
was  knocked  down,  run  over  and  injured  at  seven  o'clock  in  the 
evening  of  August  13, 1901,  by  a  fire  patrol  wagon  of  the  defendant 
on  its  way  to  a  fire.  According  to  his  version  of  the  occurrence  a 
lady  was  standing  with  a  little  child  on  the  crosswalk,  apparently 
dazed  by  the  noise,  confusion  and  turmoil  incident  to  the  alarm,  and 
he,  after  hallooing  to  them  without  effect,  ran  to  them  and  pushed 
them  out  of  danger,  but  was  immediately  struck  himself.  He  is 
corroborated  by  three  witnesses  who  are  apparently  disinterested. 
On  behalf  of  the  defendant,  however,  a  great  number  of  witnesses 
testified  that  there  was  no  woman  or  child  in  jeopardy  at  all,  but 
that  the  plaintiff  stood  upon  the  crosswalk  with  his  back  toward  the 
defendant's  wagon  beckoning  with  his  club  to  the  driver  of  the 
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wagon  to  come  on,  and  that  be  was  struck  and  injured  because  be 
not  only  failed  to  get  out  of  tbe  way,  but  actually  backed  in  front 
of  the  horses.  The  witnesses  all  agree  that  the  wagon  was  driven  as 
fast  as  the  horses  could  gallop,  and  that  no  attempt  was  made  to 
slacken  their  speed  until  the  collision  was  imminent. 

The  case  was  submitted  to  the  jury  in  a  careful  and  accurate 
charge,  and  the  verdict  must  be  deemed  to  establish  the  issue  of 
fact  in  the  plaintiffs  favor. 

The  defendant  is  not  absolved  from  liability  for  negligence  merely 
because  by  the  terms  of  the  act  incorporating  it  (Laws  of  1895, 
chap.  1016,  §  2)  it  is  given  "  the  right  of  way  in  the  streets  of 
Brooklyn."  Such  right  of  way  is  necessarily  subject  to  the  preser- 
vation of  the  safety  of  those  who  may  be  lawfully  upon  the  streets 
at  the  time  of  a  fire,  and  while  the  emergency  under  which  the 
defendant's  servants  are  called  upon  to  act  undoubtedly  justifies 
speed  in  driving  to  the  scene  of  disaster,  such  speed  must  be  exerted 
with  reasonable  care  and  a  due  regard  to  the  lives  and  limbs  of  those 
who  may  be  met  upon  the  way.  In  the  eagerness  to  save  property 
the  value  of  human  life  is  sometimes  lost  sight  of.  The  evidence 
indicated  that  there  was  no  difficulty  in  seeing  the  plaintiff  on  the 
evening  of  the  occurrence  complained  of,  and  is  sufficient  to  justify 
the  jury  in  concluding  that  the  defendant's  servants  were  negligent 
in  the  manner  in  which  the  horses  were  driven  upon  the  occasion  in 
question. 

It  was  the  plaintiffs  duty  to  endeavor  to  save  the  woman  and 
child,  and  the  consequent  exposure  of  himself  to  danger  in  so  doing 
was  not  contributory  negligence  as  matter  of  law.  {Eckert  v.  Long 
Island  Railroad  Co.,  43  N.  Y.  502 ;  Spooner  v.  i?.,  Z.  cfe  W.  B.  B. 
Co.y  115  id.  22;  Williafns  v.  W.  S,  Mut.  Accident  Aasn.^  82  Hun, 
368 ;  Hirachma/n  v.  Dry  Dock,  East  Broadway  <&  Battery  Bail- 
road  Co.y  46  App.  Div.  621 ;  Manthey  v.  Bauenbuehler,  Yl  id.  173.) 

The  judgment  and  order  should  be  affirmed. 

Present  —  Goodbich,  P.  J.,  Baetlbtt,  Woodward,  Hibsohbebq 
and  HooKEB,  JJ. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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Abeam  Kipp,  Respondent,  v.  The  New  Toek  Central  and  Hudson 
River  Railroad  Company,  Appellant. 

Negligencs  —  an  action  therefor  cannot  be  mutained  by  procf  cf  the  defendanCe 
hamng  created  a  nuieanee  —  that  the  drfendant  was  not  miekd  by  the  complaint 
it  imnuUerial. 

There  is  a  plain  distinction  between  an  action  for  a  wrong  and  one  for  negligence; 
one  cannot  declare  on  negligence  alone  and  recover  on  nuisance. 

In  an  action  brought  against  a  railroad  company  to  recover  damages  for  injuries 
done  to  the  plaintiff's  buildings  and  machinery  by  an  overflow  of  water,  caused 
by  the  faulty  construction  of  a  railroad  bridge,  the  complaint  alleged  :  "  That 
said  bridge,  as  now  constructed,  is  insufficient  «  «  «  and  is  so  unskil- 
fully and  negligently  planned    ♦**asto***    form  an  obstruction; 

*  *  *  that  said  defendant  in  the  building,  erection  and  repairing  of  said 
bridge  carelessly  and  negligently  threw  into  said  stream,  near  the  west  side  of 
said  bridge,  a  number  of  large  stones,  which  stones  form  an  obstruotion, 

*  *  *"  and  "J;hat  by  reason  of  the  aforesaid  premises  and  the  backing  up 
of  the  said  water  by  said  bridge,  plaintiff  has  suffered  great  damage." 

The  court  charged:  **  Now,  of  course,  if  the  defendant  did  negligently  in  any 
manner  construct  that  bridge  and  is  guilty  of  negligence  and  that  that  negli- 
gence caused  this  overflow  of  this  property,  the  defendant  would  be  liable  on 
the  ground  of  negligence;  but  if  you  find  that  if  the  defendant  was  not  guilty 
of  any  negligence  at  all,  but  very  carefully  interfered  with  this  property  right 
of  the  plaintiff  and  obstructed  it,  the  plaintiff  would  still  have  a  cause  of  action 
against  the  defendant  for  obstructing  the  stream." 

Held,  that  the  action  was  based  solely  upon  the  ground  of  negligence,  and  that, 
.  in  the  absence  of  an  amendment  to  the  complaint,  the  plaintiff  could  not 
recover  upon  any  other  theory; 

That  the  latter  portion  of  the  charge  quoted  was  erroneous,  as  the  jury  might 
logically  infer  therefrom  that  the  plaintiff  might  recover  irrespective  of  any 
negligence  on  the  part  of  the  defendant; 

That  it  was  immaterial  that  the  defendant  was  probably  not  misled  by  the  form 
of  the  complaint. 

HiRscHBERG,  J.,  disscnted. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  County  Court  of 
Westchester  county  in  favor  of  the  plaintiff,  entered  in  the  oflice  of 
the  clerk  of  the  county  of  Westchester  on  the  24th  day  of  Novem- 
ber, 1902,  upon  the  verdict  of  a  jury  for  $770,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  6th  day  of  December, 
1902,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 
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Ira  A,  Place  [Bohert  A.  KuUchbock  with  him  on  the  brief],  for 
the  appellant. 

Edgar  L.  Ryder ,  for  the  respondent. 

Jenks,  J. : 

The  defendant  appeals  from  judgment  upon  a  verdict  awarding 
damages  for  injuries  to  plaintifE's  buildings  and  machinery  caused  by 
an  overflow  of  water,  due  to  the  faulty  construction  of  a  railroad 
bridge.  The  learned  judge  charged  the  jury :  "  Now,  of  course,  if 
the  defendant  did  negligently  in  any  manner  construct  that  bridge  and 
is  guilty  of  negligence  and  that  that  negligence  caused  this  overflow 
of  this  property,  the  defendant  would  be  liable  on  the  ground  of 
negligence ;  but  if  you  find  that  if  the  defendant  was  not  guilty  of 
any  negligence  at  all,  but  very  carefully  interfered  with  this  property 
right  of  the  plaintiff  and  obstructed  it,  the  plaintiff  would  still  have 
a  cause  of  action  against  the  defendant  for  obstructing  the  stream." 
Tliis  was  duly  excepted  to  by  the  defendant.  I  think  that  the 
instruction,  as  to  liability  aside  from  any  negligence,  is  reversible 
error.  The  action  is  solely  for  negligence.  Thus  the  plaintiff 
complains :  "  That  said  bridge,  as  now  constructed,  is  insufficient 

*  *  *  and  is  so  unskilfully  and  negligently  planned  *  *  *  as 
to  *  *  *  form  an  obstruction ;  *  *  *  that  said  defendant  in 
the  bnilding,  erection  and  repairing  of  said  bridge  carelessly  and  neg- 
ligently threw  into  said  stream  near  the  west  side  of  said  bridge,  a 
number    of    large    stones,  wliich    stones    form    an     obstruction, 

*  *  *  "  and  "  that  by  reason  of  the  aforesaid  premises  and  the 
backing  up  of  the  said  water  by  said  bridge,  plaintiff  has  suffered 
great  damage."  There  is  a  plain  distinction  between  an  action  for 
wrong  and  one  for  negligence.  {Dickinson  v.  Mayor^  etc.,  of  City 
of  N.  T.y  92  N.  Y.  584,  688,  citing  authorities ;  Fisher  v.  Eankin^ 
27  N.  Y.  St.  Repr.  582.)  One  cannot  declare  on  negligence  alone  and 
recover  on  nuisance.     {Fisher  v.  Rankin^  supra^  and  authorities 

t  cited ;  Wittman  v.  City  of  New  York,  80  App.  Div.  585, 592.)  The 
learned  counsel  for  the  defendant  not  only  excepted  to  the  charge 
as  indicated,  but  was  consistent  in  his  attitude  during  the  course  of  the 
trial.  There  is  nothing  in  the  context  to  indicate  that  the  learned 
judge  was  stating  possible  remedies  by  way  of  illustration  of  legal 
rights  or  was  affording  general  information  of  legal  reliefs.    For  aught 
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tliat  appears  he  was  charging  the  jury  as  to  the  law  of  the  case  in  hand, 
and,  to  say  the  least,  any  layman  might  logically  infer  from  this  lan- 
guage that  the  plaintiff  might  recover  in  that  case  irrespective  of  any 
neglect  by  the  defendant.  I  cannot  find  that  the  error,  subsequently, 
was  corrected  or  was  cured.  It  is  quite  immaterial  that  the  defend- 
Ant  was  probably  not  misled.  {Southwick  v.  First  National  Bank 
of  Memphis,  84  N.  Y.  420,  429.)  The  plaintiff  did  not  seek  the 
<5ure  of  amendment  at  the  trial.  Moreover,  in  Fisher  v.  Sankin 
{8upra\  which  also  involved  the  questions  of  negligence  and  of 
nuisance,  the  court,  per  Dij^iSLs,  J.,  says :  "  But  an  amendment  or 
-change  of  that  description  cannot  be  made  upon  the  trial,  or  after 
the  trial  upon  the  argument  of  an  appeal.  For  the  effect  of  that 
would  be  to  change  the  action  from  one  cause  to  another  and  differ- 
ent ground  of  action.  And  such  a  chang-e  cannot  be,  under  the 
authorities,  made  to  support  the  judgment  from  which  an  appeal 
has  been  taken.  {Davis  v.  N.  F.,  etc.,  R.  li.  Co.,  110  N.  T.  646 ; 
17  N.  Y.  State  Rep.  172.) "  (See,  too.  Page  v.  D.  <&  JET.  G.  Co.,  76 
App.  Div.  160.)  The  harm  of  the  error  to  the  appellant  is  more 
manifest  than  frequently  appears  in  violations  of  the  fundamental 
rule  of  secundum  allegata  et  probata.  For  if  the  defendant  con- 
structed this  bridge  pursuant  to  authority,  then  it  might  cogently 
contend  that  in  the  absence  of  proof  of  its  lack  of  due  care  under 
the  circumstances  it  was  protected  by  the  principle  of  Bellinger  v. 
2few  York  Central  Railroad  (23  N.  Y.  42),  and  the  many  judg- 
ments which  have  followed  in  its  wake. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Goodrich,  P.  J.,  and  Woodward,  J.,  concurred;  Hirsohbero, 
J.,  road  memorandum  for  affirmance. 

IIiRscBHERG,  J.  (disscuting) : 

I  dissent.  I  think  the  language  of  the  learned  trial  justice  could 
liardly  be  misconstrued  by  the  jury,  viz.,  that  the  defendant  would 
be  equally  liable  for  the  obstruction,  if  there  be  an  obstruction, 
whether  there  was  negligence  in  the  actual  work  of  constructing  the 
bridge  or  whetlier  the  bridge  was  constructed  with  care.  As  the 
gist  of  the  suit  was  for  the  obstruction  of  the  stream  on  the  ground 
that  the  openings  in  the  bridge  were  not  large  enough  to  allow  the 
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free  flow,  it  could  make  no  difference  whether  the  openings  were 
jnade  small  with  care  or  otherwise.  In  either  case  it  wonld  be  neg- 
ligence in  a  legal  sense. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


J^AMEs  M.  CHANKALiijf,  Respondent,   v.   AvatrsTiNS  J.  Powers, 

Appellant. 

•Stipulation  that  the  plaintiff  ii  competent  to  teetifff  to  the  wUtu  of  an  article  —  it 
does  not  tpaive  the  right  to  cron-examination — personal  property  borrowed  to  be 
pledged,  under  a  promise  to  return  it  at  a  fixed  date — it  is  **  converted  "  tehen  not 
returned  at  that  date. 

Where,  upon  the  trial  of  aa  action  for  the  conyersion  of  personal  property,  the 
defendant  stipulates  that  the  plaintiff  Is  competent  to  testify  as  an  expert  to 
the  value  of  the  property  converted,  he  does  not  thereby  waive  his  right  to 
cross-examine  the  plaintiff,  and  may  properly  ask  him  on  such  cross-examina- 
tion, ** how  do  you  fix  the  value"  of  the  property. 

An  owner  of  personal  property,  who  loans  it  to  another  with  the  understanding 
that  it  shall  be  pawned  for  his  own  benefit  by  the  borrower,  who  promises  that 
he  will  return  it  at  a  specified  time  or  upon  demand,  may,  in  the  event  of  the 
borrower's  pledging  the  property  and  of  his  failing  to  return  it  in  compliance 
with  a  demand  made  after  the  expiration  of  the  specified  time,  maintain  an 
action  against  the  borrower  for  its  conversion. 

In  such  a  case,  the  conversion  does  not  consist  in  the  pawning  of  the  property, 
but  in  the  failure  of  the  borrower  to  return  it  at  the  agreed  time. 

OooDRiGH,  P.  J.,  and  Hooker,  J.,  dissented. 

Appeal  by  the  defendant,  Augustine  J.  Powers,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  2l8t  day  of  March, 
1903,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  25th  day  of  March,  1903,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

M.  Edward  KeUey  [John  JS.  Connelly  with  him  on  the  brief], 
for  the  appellant. 

Martin  T.  Manton,  for  the  respondent. 

Jenks,  J. : 

I  think  that  this  judgment  must  be  reversed  for  an  error  in  a 
ruling  upon  the  evidence.     The  action  is  for  a  conversion  of  jewelry. 
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The  plaintiflE  alone  testified  as  to  the  value  thereof.  On  cross- 
examination  he  was  asked  :  "  Q.  How  do  you  fix  the  value  of  the 
lady's  diamond  ring  ? "  This  was  objected  to,  as  admitted  as  a  con- 
dition of  going  on  with  the  trial,  and  the  objection  was  sustained 
under  exception.  The  record  reads:  "The  Court:  I  understood 
your  stipulation  to  be  at  the  time  this  case  was  called,  that  you 
would  admit  that  this  plaintiff  was  competent  to  testify  as  to  the 
value  of  these  articles.  Defendant's  counsel:  My  statement  was 
that  I  would  not  object  to  the  witness  on  the  ground  that  he  was 
not  qualified  to  testify  as  an  expert,  but  I  do  not  understand  that 
that  limits  me  or  cuts  off  the  right  to  cross-examine  the  witness, 
because  that  is  my  right,  and  no  witness  is  exempt  from  cross- 
examination  by  his  adversary.  The  Court :  Under  that  stipulation^ 
because  this  gentleman  said  that  he  was  not  ready  because  he  did 
not  have  the  expert  witness  to  testify  as  to  the  value  of  these  things 
you  said  that  you  were  willing  that  this  witness  should  testify  as  to 
their  value.  Defendant's  counsel :  Yes,  but  with  the  same  right  to 
cross-examine  him  as  any  other  expert.  The  Court :  If  there  is  any 
other  question  you  may  examine  him  as  to  that,  but  you  are  con- 
cluded by  his  testimony  as  to  the  value  of  these  articles  under  the 
stipulation  you  have  made.     [Defendant  excepts.]  " 

I  think  that  the  stipulation  tliat  the  witness  was  competent  to 
testify  as  to  value  did  not  preclude  the  defendant  from  cross-exam- 
ination upon  that  subject.  Admission  of  competency  is  not  admis- 
sion of  infallibility  or  integrity.  The  admission  went  no  further 
than  to  qualify  the  plaintiff  as  an  expert.  I  know  of  no  rule  that 
frees  experts  from  cross-examination.  As  the  plaintiff's  testimony 
was  the  sole  direct  testimony  as  to  value,  and  the  verdict  represents 
very  closely  the  value  given  by  the  plaintiff,  with  interest  from  the 
time  of  the  alleged  conversion,  it  is  quite  evident  that  the  testimony 
in  question  was  controlling. 

In  view  of  the  new  trial,  it  may  be  pertinent  to  notice  the  main 
contention  of  the  appellant.  The  action  is  for  conversion.  The 
case  of  the  plaintiff  is  that  the  defendant  borrowed  certain  jewelry 
to  raise  money  at  a  pawnbroker's,  and  that  he  has  never  returned 
the  jewelry.  The  contention  of  the  defendant  —  that  the  remedy 
of  the  plaintiff  is  on  breach  of  contract  —  is  presented  by  various 
exceptions.     The  learned  counsel  for  the  appellant  relies  upon  the 


Digitized  by  VjOOQ IC 


CHANKALIAN  v.  POWERS.  397 

App.  Div.]  Second  Department,  Decbmbeb,  1908. 

fact  that  the  defendant  lawfully  received  possession  of  the  jewelry 
for  the  specific  purpose  of  pledging  it,  and  argues  that  as  the  defend- 
ant did  what  he  was  expressly  authorized  to  do  there  was  no  con- 
version, but  that  at  most  the  defendant  broke  his  contract.  But 
the  plaintiff  testifies  that  the  defendant,  at  the  time  of  the  borrow- 
ing, promised  that  he  would  return  the  jewelry  on  Monday 
morning,  or  on  demand,  and  that  a  demand  was  made  for  the 
return  on  Monday  morning.  If  this  be  true,  then  the  jewelry  was 
lent  to  the  defendant  that  he  might  pawn  it  until  that  Monday 
morning  under  the  promise  that  he  would  return  it  then,  or 
upon  demand.  The  pawn  of  the  jewelry  was  but  a  bailment, 
And  the  defendant  could  have  regained  the  property  upon  dis- 
charge of  his  debt  to  the  pawnee.  I  think  that  the  language  of 
Allen,  J.,  in  Lawrence  v.  Maxwell  (53  N.  Y.  19,  23),  is  in  point. 
By  the  plaintiff's  version  the  plaintiff  virtually  said  to  the  defend- 
ant :  "  I  will  lend  you  this  jewelry  that  you  may  raise  money  on  it 
by  pledge  until  next  Monday  morning,"  and  the  defendant  received 
it  under  such  conditions.  This  did  not  authorize  the  defendant  to 
pledge  it  so  that  he  could  not  return  it  at  that  time.  When  he 
pledged  it,  he  did  not  convert  it,  but  when  he  did  not  return  it  at 
the  agreed  time,  he  converted  it.  It  is  not  material  whether  it  was 
in  his  hands  or  in  the  hands  of  the  pawnee.  If  he  left  it  in  the 
hands  of  the  pawee  beyond  Monday  morning,  then  he  departed 
from  his  authority,  for,  of  course,  redemption  was  preliminary  to 
its  return  to  the  plaintiff.  I  can  see  no  difference  in  principle 
between  this  case  and  the  familiar  case  of  the  horse  hired  to  go  upon 
a  certain  journey  and  driven  beyond  it  (  Wheelock  v.  Wheelwright^ 
6  Mass.  103),  or  the  sale  by  the  factor  {Scott  v.  Rogers^  31  N.  Y. 
^76).  These  cases  are  cited  in  Laverty  v.  Sneth^en  (68  N.  Y.  522). 
The  judgment  and  order  should  be  reversed  and  a  new  trial  be 
granted,  costs  to  abide  the  event, 

Babtlett  and  Hibsohbebo,  J  J.,  concurred ;  Ooodbioh,  P.  J.,  and 
HooKEB,  J.,  dissented. 

Judgment  and  order  reversed  and  new  trial  granted^  costs  to 
abide  the  event. 
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Samuel  B.  Crane,  Respondent,  v,  Marianne  H.  Ganuno,  Appellant* 

Servicer  —  implied  promise  to  pay  Ihertfar — expecUUion  of  the  party  aeeepting  the 
servieee  that  they  are  graiuitoue — esepectation  of  the  party  rendering  them  to  be 
eompensttted  by  an  executorship. 

Where  services  are  rendered,  under  circumstances  which  warrant  a  reasonable 
expectation  by  the  party  rendering  the  services  that  the  other  party  will  pa^ 
for  them,  the  law  will  imply  a  promise  of  payment. 

Under  what  circumstances  a  man  in  humble  circumstances,  who  acts  as  factotum 
for  a  well-to-do  woman,  is  entitled  to  recover  for  the  services  rendered  by  him^ 
even  though  the  woman  supposed  that  the  services  were  rendered  gratuitously,, 
considered. 

The  fact  that  the  man  in  question  expected  to  receive  compensation  for  his  serv- 
ices by  being  appointed  executor  of  the  woman's  will,  and  that  he  did  not  pre- 
sent his  claim  for  payment  until  he  learned  that  his  expectation  was  not  well 
grounded,  will  not  defeat  his  right  to  recover. 

Appeal  by  the  defendant,  Marianne  H.  Gannng,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Putnam  on  the  31st  day  of  May, 
1902,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  18th  day  of  June,  1902,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Stephen  CaUagKam,  \PaArheT  K.  Beams  with  him  on  the  brief], 
for  the  appellant. 

Oeorge  E.  Anderson^  for  the  respondent. 

Jenkb,  J. : 

I  think  that  the  services  were  rendered  under  circumstances 
which  warranted  reasonable  expectation  by  the  plaintiff  that  the 
defendant  would  pay  for  them.  If  so,  the  law  may  imply  a  prom- 
ise of  payment.  {Davidson  v.  WestcJiester  Gas  Light  Co,<,  99  N. 
Y.  558.)  The  parties  are  not  akin.  The  plaintiff  is  apparently  a^ 
man  in  humble  circumstances.  The  defendant  is  the  owner  of  con- 
siderable property,  and  apparently  well-to-do.  The  many  services^ 
detailed  by  the  plaintiff  were  of  divers  kinds,  and  of  a  character 
often  required  of  a  man  on  the  practical  side  of  a  well-to-do  woman's- 
affairs.  In  fine,  the  plaintiff's  testimony  shows  him  as  the  factotum 
of  the  defendant.     Further,  the  plaintiff  testifies  that  the  defendant 
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specilically  requested  the  services  from  him,  told  him  she  required 
some  one  to  look  after  her  affairs,  that  she  knew  none  betterthan  him. 
The  version  of  the  defendant  is  that  the  services  were  neighborly 
voluntary  and  gratuitous,  that  in  any  event  she  made  full  return  by 
gifts,  benefactions  and  the  payment  of  twenty-five  dollars,  and  that,, 
protesting  that  he  expected  nothing,  the  plaintiff  acknowledged 
requital.  Likely  enough  the  defendant  did  not  realize  that  the 
plaintiff  would  ever  charge  for  the  services,  and  yet  the  plaintiff 
may  have  had  reasonable  ground  for  the  expectation  that  so  many 
services  asked  or  accepted,  which  required  his  time,  labor  and  trouble* 
and  which  broke  in  upon  his  personal  affairs,  would  be  paid  for. 

The  plaintiff,  though  a  layman,  advised  the  defendant  as  to  her 
last  will.  The  record  of  the  plaintiff's  testimony  reads  as  follows : 
"A.  I  told  him  (Mr.  Barnes,  the  defendant's  attorney)  she  was  to 
make  me  the  executor.  Q.  Of  her  will  ?  A.  Tes.  Q.  And  didn't 
you  state  to  Mr.  Barnes  that  you  expected  to  get  your  compensa- 
tion in  that  way !  A.  Yes,  I  expected  to  charge  for  the  services  I 
performed  what  they  were  worth.  There  was  never  anythihg  said 
to  Mi's.  Ganung,"  etc.  On  argument  the  learned  counsel  for  the 
respondent  called  to  our  attention  that  after  the  final  "  yes "  the- 
record  was  misleading  in  that  the  words  "  I  expected,"  etc.,  should 
be  paragraphed  as  the  resumption  of  the  narrative  form,  and  I  do 
not  recall  that  the  opposing  counsel  disputed  the  typographical 
correction  thus  suggested.  The  plaintiff  admitted  that  he  did  not 
present  any  bill  until  after  lie  learned  that  he  had  not  been  named 
as  executor.  From  these  statements  and  this  admission  the  learned 
counsel  for  the  appellant  insists  that  it  is  clear  that  the  plaintiff  had 
no  intention  to  charge  for  the  services  rendered.  But  the  plaintiff 
testifies  that  he  did  intend  to  charge.  If  he  thought  that  the  fees 
and  commissions  of  an  executor  would  be  full  compensation,  and, 
therefore,  withheld  any  charge  until  he  learned  that  he  was  not  to 
be  named  executor,  such  non-action  is  not  inconsistent  with  his 
expectation  of  remuneration.  The  defendant  testifies  that  there  wa& 
nothing  said  as  to  who  was  to  be  her  execntor,  though  she  discussed 
the  fitness  of  two  persons  other  than  the  plaintiff.  But  she  does 
testify  that  she  made  the  plaintiff  executor  of  what  she  supposed 
was  "  a  valid  will  *  *  *  later,  when  I  finished  it."  This  lends 
credence  to  the  plaintiff's  version  that  so  long  as  he  supposed  tiiat  hi» 
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compensation  was  to  come  from  an  executorship  with  wiiich  he  was 
satisfied,  he  did  not  look  for  other  payment  or  press  for  it.  Baxter 
V.  Gray  (4  Scott  N.  R.  374)  is  in  point.  It  was  there  held  that  plain- 
tiff's forbearance  to  assert  his  claim,  in  the  expectation  of  a  legacy,  did 
not  militate  against  assumpsit  for  work  done,  Ersktne,  J,,  saying : 
^'  But  unless  it  is  shewn  that  the  plaintiff's  services  were  rendered 
upon  a  distinct  understanding  that  he  was  to  receive  no  remuner- 
ation except  what  the  testatrix  might  think  fit  to  leave  him  by  her 
will,  there  is  no  answer  to  the  action." 

I  think  that  the  finding  of  the  jury  is  warranted  by  the  evidence, 
that  the  law  was  correctly  laid  down  by  Dickey,  J.,  and  that,  there- 
fore, the  judgment  should  be  aflirmed,  with  costs. 

Present  —  Goodbich,  P.  J.,  Woodwabd,  Hibsohberg,  Jbnks  and 

HOOKEB,  J  J. 

Judgment  and  order  unanimously  afSrmed,  with  costs. 


Ellen  M.  Bbay,  as  Administratrix,  etc.,  of  John  Brat,  Deceased, 
Appellant,  v.  John  H.  O'Rourkb,  Respondent. 

Oift  inter  vivos  — proof  required  to  siutain  it,  esp&sioMy  in  a  ease  in  vhieh  the 
donor  is  dead  — it  may  rest  on  a  delivery  to  a  third  person — wJun  the  proof  is 
insufficient  to  sustain  it — entire  judgment  for  a  defendant  reversed,  where  not  sup- 
ported by  proof  wlien  it  is  possible  far  the  plaintiff  to  recover. 

A  gift  inter  vivos  must  be  established  by  satisfactory  proof,  and  where  the  matter 
is  in  doubt  upon  the  whole  case  the  gift  must  fail.  Where  the  gift  is  not  asserted 
until  after  the  death  of  the  alleged  donor  the  proof  must  be  as  convincing  as  in 
the  case  of  a  gift  cauMi  mortis. 

Such  a  gift  may  be  based  upon  a  delivery  to  a  third  person  for  the  benefit  of  the 
donee. 

In  an  action  brought  by  the  administratrix  of  John  Bray,  deceased,  to  recover 
damages  for  the  conversion  of  certain  bonds,  the  defendant  alleged,  among 
other  things,  that  John  Bray  had  left  the  bonds  with  him  for  the  support  of 
his  mother,  Margaret  Bray,  with  directions  to  deliver  them  to  the  said  Margaret 
Bray  upon  the  death  of  the  said  John  Bray.  Margaret  Bray  died  after  John 
Bray,  but  before  the  trial. 

The  defendant  made  no  personal  claim  to  the  bonds  and  asserted  his  willingness 
to  deliver  the  bonds  to  the  plaintiff  or  to  the  administrator  of  Margaret  Bray, 
according  to  the  determination  of  the  court. 
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Upon  the  trial  the  defendant  gave  evidence  tending  to  show  that  John  Braj  gave 
him  120,000  to  invest  in  the  bonds  in  question  and  to  hold  them  for  the  support 
of  Margaret  Bray. 

The  court  dismissed  the  complaint  and  adjudged  that  the  bonds  be  delivered  to 
the  administrator  of  Margaret  Bray  on  the  ground  that  John  Bray  had  made  a 
gift  of  them  inter  mvo$  to  Margaret  Bray. 

BM,  without  determining  whether  the  evidence  was  sufficient  to  establish  a 
trust  for  the  benefit  of  Margaret  Bray,  that  it  did  not  establish  a  gift  inter 
tiwe  to  her; 

That,  if  the  sole  question  was  the  dismissal  of  the  complaint  for  conversion,  the 
Judgment  might  well  be  affirmed;  but  that,  as  the  defendant  had  answered  in 
the  spirit  of  an  interpleader  and  the  vital  question  at  issue  was  whether  the 
administrator  of  Margaret  Bray  or  the  administratrix  of  John  Bray  was  entitled 
to  the  carpue  of  the  fund,  the  entire  Judgment  should  be  reversed,  as  it  was 
not  clear  that  the  plaintiff  could  not  possibly  recover. 

Appbal  by  the  plaintiff,  Ellen  M.  Bray,  as  administratrix,  etc., 
of  John  Bray,  deceased,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of  the 
county  ol  Kings  on  the  8th  day  of  December,  1902,  upon  the  deci- 
sion of  the  court  rendered  after  a  trial  at  the  Kings  County  Trial 
Term,  a  jury  having  been  waived. 

Ambrose  G.  Toddy  for  the  appellant. 

Oeorge  V.  Brower^  for  the  respondent. 

Jekks,  J. : 

The  action  is  for  a  conversion  of  bonds.  The  defendant  makes 
general  denial,  and  further  pleads  that  John  Bray,  the  intestate  of 
plaintiff,  left  the  bonds  with  him  for  the  support  of  his  mother, 
Margaret  Bray,  with  directions  to  deliver  them  to  her  upon  the 
death  of  John  Bray.  During  the  trial  the  parties  waived  the  jury, 
and  submitted  the  case  to  the  court.  The  court  dismissed  the  com- 
plaint and  adjudged  that  the  bonds  must  be  delivered  to  the 
administrator  of  Margaret  Bray  on  the  ground  that  John  Bray 
had  made  a  gift  of  them,  inter  vivoSj  to  Margaret  Bray.  Margaret 
Bray  died  after  her  son,  but  before  the  trial. 

I  think  that  the  evidence  does  not  warrant  a  finding  of  a  gift  inter 

vivos.     The  gift  must  be  established  by  satisfactory  proof;  and 

where  the  matter  is  left  in  doubt  upon  the  whole  case  the  gift  must 

fail.     {Matter  of  Rogers,  10  App.  Div.  693.)    In  Matter  of  Momr 

App.  Div.— Vol.  LXXXIX.        26 
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hardt  (17  App.  Div.  1)  it  is  held  that  where  a  gift  inter  vivos  is 
not  asserted  until  after  the  death  of  the  alleged  donor,  the  evidence 
must  be  as  clear,  strong  and  convincing  as  that  required  to  sustain  a 
gift  causa  mortis.  While  the  presumption  is  not  against  the  donee, 
it  is  held  in  Lewis  v,  Merritt  (113  N.  T.  386)  that  proof  of  a  gift 
ooAisa  mortis  must  be  clear,  convincing,  strong  and  satisfactory.  A 
delivery  to  Margaret  must  be  based  upon  a  delivery  to  the  defend- 
ant, for  it  is  beyond  dispute  that  the  bonds  have  always  been  in  his 
possession.  Thornton  on  Gifts  &  Advancements  (p.  189)  lays  down 
the  rule :  "  But  a  delivery  need  not  be  made  to  the  donee  in  person ; 
it  may  be  made  to  a  third  person  for  him,  even  without  the  knowl- 
edge of  the  latter.  The  delivery  must  be  made  to  such  third  person 
for  the  use  of  the  donee,  and  if  it  is  made  *  under  such  circum- 
stances as  indicate  that  the  donee  {sic)  relinquishes  all  right  to  the 
possession  or  control  of  the  thing  given,  and  intends  to  vest  a  present 
title  in  the  donee,  the  gift  will  be  sustained.' "  The  rule  is  well 
expressed  in  Hvmter  v.  Hunter  (19  Barb.  631) :  "  The  thing  given 
must  be  put  into  the  hands  of  the  donee,  or  placed  within  his 
power  by  delivery  of  the  means  of  obtaining  it."  {Ha/rris  v.  Clarhy 
3  N.  T.  113.)  Harris  v.  Clark  {supra)  was,  on  this  point,  approved 
in  Williams  v.  Guile  (117  K  Y.  343,  347)  and  in  Curry  v.  Pouters 
(70  id.  212,  215). 

The  plaintiff  rested  upon  formal  proof.  Only  two  of  the  several 
witnesses  called  by  the  defendant  testify  directly  to  the  issue.  The 
first  is  a  life  insurance  agent  who  asked  Mr.  Bray  to  insure  his  Ufe. 
Mr.  Bray  answered :  "  I  don't  want  to.  There  is  only  one  person 
I  have  got  any  regard  for,  that  I  feel  in  duty  bound  to  protect^ 
and  I  think  I  have  done  it."  Bray  then  said  that  the  person  was 
his  mother,  and  added :  "  I  have  already  taken  care  of  her."  He 
said  he  had  given  Mr.  O'Rourke  $20,000  to  invest  for  her.  He 
further  said:  "I  don't  propose  to  leave  my  mother  a  beggar. 
Q.  Did  he  say  how  that  was  invested.  A.  No,  in  the  ice  business.'^ 
The  second  witness  was  the  vice-president  of  the  Hygienic  Ice 
Company.  He  testifies  that  Mr.  Bray  asked  him  as  to  the  safety 
of  an  investment  in  that  company.  ^^  All  he  said  to  me  was  that  he 
proposed  to  invest  a  certain  amount  of  money  for  the  support  of 
his  mother.  Mr.  Bray's  health  was  not  at  all  good,  and  he  some- 
times felt  that  he  might  drop  off  suddenly,  and  he  said  that  he  was 
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likely  to  do  so  at  any  time,  and  therefore  he  wanted  to  make  pro- 
vision for  the  support  of  his  mother  and  we  talked  it  over  some 
little  time  then.  Then  shortly  afterwards  he  told  me  that  he  had 
given  to  Mr.  O'Rourke  —  he  called  him  the  boss  —  he  said,  *  I  have 
given  the  boss  $20,000  to  put  into  the  ice  company's  bonds.  *  *  * 
The  boss  guarantees  the  payment  of  the  interest  and  the  principal 
so  that  it  is  all  right  anyway,'  and  he  said :  ^I  am  going  to  leave  the 
bonds  with  him,  so  that  if  anything  happens  to  me,  my  mother  will 
be  taken  care  of.'  *  *  *  He  told  me  that  he  had  given  Mr. 
O'Rourke  $20,000  to  buy  these  bonds,  and  that  Mr.  O'Rourke  had 
bought  the  bonds,  had  guaranteed  the  payment  of  the  principal  and 
interest,  and  he  had  turned  the  bonds  over  to  Mr.  O'Rourke  for  the 
future  support  of  his  mother.  Q.  For  the  support  of  his  mother  f 
A.  Or,  rather  —  well,  he  didn't  put  it  in  those  words ;  what  he  said 
was,  *  Take  care  of  my  mother.'  " 

The  bonds  were  for  $1,000  each,  and  stated  an  indebtedness  to 
the  Long  Island  Loan  and  Trust  Company,  or  bearer,  which  indebt* 
^ness  it  promised  to  pay  to  bearer,  or,  in  case  the  bonds  were 
registered,  to  the  registered  owner  thereof.  They  were  to  pass 
by  delivery,  or  the  principal  might  be  registered  by  its  owner. 
They  bore  interest  at  six  per  cent,  payable  semi-annually,  were  dated 
1893,  and  originally  sixty  coupons  payable  to  bearer  were  annexed 
to  each  bond.  Mr.  Bray  was  of  mature  years,  and,  for  a  time,  had 
been  in  business  as  a  contractor  with  the  defendant.  He  married 
the  plaintiff  twenty-nine  years  before  his  death.  They  had  two 
children  born  dead.  They  became  estranged,  lived  apart  for  twenty- 
five  years,  and  were  never  reunited.  He  did  not  make  any  pro- 
vision for  her  support.  Mr.  Bray  lived  with  his  mother  and  married 
sister  during  the  twenty-five  years.  He  was  the  sole  support  of 
his  mother.     The  bonds  constituted  his  estate. 

The  defendant  was  called  to  the  stand,  but  the  record  does  not 
show  that  he  was  asked  touching  the  transaction  between  him  and 
John  Bray.  Neither  party,  then,  has  the  benefit  or  the  bar, 
respectively,  of  the  evidence  of  that  witness,  who,  presumably, 
above  all  others,  can  throw  light  upon  this  case. 

The  evidence  tends  to  establish  that  Mr.  Bray  did  not  hand  these 
bonds  to  the  defendant  as  for  a  delivery  to  Margaret  Bray,  thereby 
completing  a  gift  to  her  through  the  defendant,  but  that  he  gave 
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$20,000  to  the  defendant  to  invest  in  the  bonds  and  to  hold  them 
for  the  support  of  Margaret  Bray.  Mr.  Bray  said  that  the  defend- 
ant guaranteed  the  payment  of  the  interest  thereon  and  of  the 
principal  thereof.  He  spoke  of  the  transaction  as  an  investment, 
and  said  that  he  had  turned  over  the  bonds  to  the  defendant  for  the 
support  or  care  of  Margaret  Bray.  This  rather  indicates  a  scheme 
that  the  defendant  should  keep  the  bonds  as  an  investment,  and 
apply  the  income  thereof  for  the  maintenance  of  the  mother  of  Mr. 
Bray.  All  this  makes  for  the  creation  of  a  trust  in  the  defendant, 
whereof  Margaret  Bray  is  the  cestui  qtce  tricst  Such  a  trust  could 
be  made  by  parol,  without  set  and  formal  phrase  {Hirsh  v.  Avfer^ 
146  N.  Y.  13 ;  Matter  of  Carpenter^  131  id.  86),  and  the  delivery 
of  the  bonds  was  sufficient  to  pass  the  title.  {GUmanv.  McArdUy 
99  N.  Y.  451.)  In  Oilman  v.  McArdU  {supra)  the  court,  per 
Rapallo,  J.,  say :  "The  learned  judge  who  rendered  the  judgment 
in  the  present  case  expressed  the  opinion  that  the  disposition  in 
question  would  have  created  a  valid  trust  if  contained  in  a  will, 
though  not  valid  under  the  circumstances  of  this  case  as  a  disposi^ 
tion  inter  vivoSy  but  it  seems  to  us  that  any  trust  of  property  which 
would  be  valid  if  created  by  will  can  be  created  by  the  owner  of 
the  property  in  his  lifetime,  provided  it  is  then  to  go  into  operation, 
although  it  is  to  be  executed  after  his  death,  and  that  in  the  case  of 
money  or  personal  property  it  may  be  created  by  oral  agreement 
accompanied  by  a  transfer  or  delivery  of  the  property,  and  that 
such  delivery  will  pass  the  title  to  the  property,  and  that  as  a  trust 
its  validity  is  to  be  tested  by  the  same  rules  whether  it  be  created  by 
will  or  by  contract  ijiter  vivos,^^  Such  a  trust  would  not  be  passive, 
but  necesssarily  would  give  the  legal  property  in  the  bonds  and  the 
possession  thereof  to  the  trustee.  {Knox  v.  JoneSy  47  N.  Y.  389, 
396.) 

In  MaiUa/nd  v.  Bald/win  (70  Hun,  267)  it  was  held  that  a  devise 
of  $50,000  to  the  executors  to  invest  the  same  and  to  pay  over  the 
income  created  an  express  trust,  and  that  the  trustee  was  clothed 
with  the  legal  title.  The  law  then  existing  (1  R.  S.  728,  §  55,  as 
amd.  by  Laws  of  1830,  chap.  320,  §  10 ;  1  R.  S.  773,  §  2)  is  found 
in  the  Real  Property  Law  (Laws  of  1896,  chap.  547,  §  76),  and  in 
the  Personal  Property  Law  (Laws  of  1897,  chap.  417,  §  2). 

Now,  evidence  which  points  to  the  creation  of  a  trust  is  antago* 
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nistic  to  the  theory  of  a  gift,  and,  therefore,  we  cannot  sustain  a 
gift  by  it.    This  is  clearly  shown  by  Rafallo,  J.,  in  Young  v- 

Young  (80  N.  Y.  422, 430).  Even  if  we  should  conclude  that  the 
evidence  sufficiently  established  a  trust  in  the  defendant  for  the 
benefit  of  Margaret  Bray  during  her  life,  that  would  not  support  the 
judgment  for  the  reason  that  as  Margaret  Bray  is  dead,  the  vital 
question  is  whether  her  administrator  is  entitled  to  the  corpus 
exclusive  of  the  administratrix  of  John  Bray.  I  am  not  unmindful 
of  a  rule  that  a  general  gift  of  the  income  arising  from  personal  prop- 
erty, making  no  mention  of  the  principal,  is  equivalent  to  a  general 
gift  of  the  property  {Hatch  v.  BaaseU,  62  N.  Y.  359,  362),  and  that 
the  question  is  thoroughly  discussed  in  the  light  of  a  trust  in  Locke  v. 
F.  L.  dk  T.  Co.  (140  N.  Y.  135).  If  the  sole  question  on  this  appeal 
were  the  dismissal  of  the  complaint  for  conversion,  there  might  well 
be  an  affirmance  of  the  judgment.  For  the  evidence  indicates  that 
the  defendant  came  into  possession  of  the  bonds  at  the  instance  of  the 
purchaser,  and  in  fulfillment  of  the  purchaser's  purpose.  He  pleads 
that  the  bonds  were  delivered  to  him  by  the  purchaser  to  hold  for 
another,  with  directions  to  transfer  them  to  that  person  upon  the  death 
of  the  purchaser.  He  makes  no  personal  claim  to  the  bonds  and  asserts 
no  personal  lien  upon  them.  He  avers  that  there  are  two  conflict- 
ing claimants  of  whom  both  have  made  a  demand  upon  him  and 
states  that,  while  he  is  advised  to  deliver  to  neither,  he  stands  ready 
to  deliver  the  bonds  into  the  custody  of  the  court,  and  to  abide  its 
determination  of  these  conflicting  claims.  It  does  not  appear  but 
that  this  action  followed  so  quickly  upon  the  demand  of  the  plain- 
tiff and  the  refusal  thereof,  that  the  defendant  did  all  required  of 
him  when  he  answered  in  the  spirit  of  an  interpleader.  (See  Scher- 
merhom  v.  Yam,  Yolkenburghy  11  Johns.  529;  Rotan  v.  Fletcher ^ 
15  id.  207 ;  Duncan  v.  Spear^  11  Wend.  54 ;  McEntee  v.  New 
Jersey  Steamboat  Co,^  45  N.  Y.  34 ;  Ball  v.  Liney^  48  id.  6.)  I 
shall  not  now  attempt  to  pass  upon  the  sufficiency  of  the  testimony 
to  establish  a  trust  so  as  in  any  way  to  preclude  the  trial  court  or  this 
court  upon  that  question.  I  think  that  we  should  hold  that  the 
judgment  should  be  reversed  because  not  supported  by  evidence  of 
a  gift  inter  vivos.     {Benedict  v.  Amoux^  154  N.  Y.  715 ;  New  v. 

Village  of  New  Rochelle,  158  id.  41.)    I  think,  too,  that  the  entire 
judgment  should  be  reversed  as  it  is  not  clear  that  the  plaintiff 
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could  not  possibly  recover.  (Isdin  v.  Starinj  144  N.  T.  453,  460.) 
Even  an  improbability  of  recovery  is  not  sufficient.  {HeUer  v. 
Cohen,  164  K  T.  299,  305.) 

The  judgment  should  be  reversed  and  a  new  trial  be  granted, 
costs  to  abide  the  event. 

Babtlett,     Woodwabd,     Hibsohbebo      and     Hookbb,      JJ., 
concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 


John  Bbunnemeb,  as  Receiver  of  the  Property  and  Assets  of  Jahbb 
M.  Connelly,  Judgment  Debtor,  Respondent,  v.  Cook  &  Bebn- 
HEiMEB  Company,  Appellant,  Impleaded  with  Fbank  L.  Ent- 
wisLE,  as  Trustee  of  the  Estate  of  James  M.  Connelly,  Respoud- 
'ent,  and  James  M.  Connelly,  Defendant. 

Seeeiver  in  supplementary  proceedings — action  hy,  in  equity,  to  set  aside  a  ehaUd 
mortgage  —  memorandum  of  the  mortgaged  chattels  —  drfense  of  a  debtor  at 
against  a  trustee  in  bankruptcy — cross-examination  as  to  an  experts  eompet&ney^ 
and  as  to  inconsistent  statements — improper  admission  of  endenee  in  an  action 
<U  law  and  in  a  suit  in  equity,  distinguished, 

A  receiver  in  supplementary  proceedings  may  bring  an  action  in  equity  to  set 

aside  a  chattel  mortgage,  made  by  the  Judgment  debtor,  on  the  ground  that  it 

was  not  filed  in  the  proper  county. 
A  memorandum  of  the  mortgaged  chattels,  which  a  witness  testified  was  correct 

in  its  details  and  prices  to  the  best  of  his  belief  at  the  time  of  the  foreclosure  of 

the  chattel  mortgage,  and  that  it  was  a  copy  of  the  original  memorandum 

which  he  had  made  and  lost  several  years  before,  is  admissible  in  eyidenca 

upon  the  trial  of  the  action. 
A  debtor  has  no  legal  interest  entitling  him  to  question  the  status  of  a  trustee  in 

bankruptcy  of  the  property  of  the  creditor,  except  to  protect  himself  from 

being  obliged  to  pay  the  debt  twice. 
The  question  whether  a  witness  is  qualified  to  testify  as  an  expert  is  a  matter  lor 

the  trial  judge  to  determine,  and  he  may,  in  his  discretion,  shut  off  further 

inquiry  into  the  subject  of  fitness. 
A  witness  may  be  cross-examined  as  to  any  alleged  statements  which  differ  from 

his  testimony  in  chief,  and  be  contradicted  if  he  denies  making  such  statements. 
Distinction  as  to  the  effect  of  the  admission  of  improper  evidence  in  an  action  at 

law  and  in  a  suit  in  equity,  and  the  reason  therefor,  considered. 
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Appeal  by  the  defendant,  the  Cook  &  Bernheimer  Company, 
from  a.  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff 
and  the  defendant,  Frank  L.  Entwisle,  as  trustee  of  the  estate  of 
James  M.  Connelly,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  12th  day  of  September,  1902,  upon  the  decision  of 
the  court  rendered  after  a  trial  at  the  Kings  County  Special  Term, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  4th 
day  of  September,  1902,  denying  the  appellant's  motion  for  a  new 
trial  made  upon  the  minutes,  with  notice  of  an  intention  to  bring  up 
for  review  upon  such  appeal  an  order  entered  in  said  clerk's  office 
on  the  13th  day  of  December,  1901,  denying  the  said  appellant's 
motion  to  dismiss  the  plaintiff's  complaint,  and  also  an  order  entered 
in  said  clerk's  office  on  the  29th  day  of  March,  1901,  permitting  the 
defendant,  Frank  L.  Entwisle,  as  trustee  of  the  estate  of  James  M. 
Connelly,  to  be  brought  in  as  a  party  defendant  in  this  action. 

Moaea  Fdtenstevn,^  for  the  appellant. 

/.  Henry  Harris^  for  the  respondent  Brunnemer. 

AuguBtua  «/.  KoeTder^  for  the  respondent  Entwisle. 

Jenks,  J. : 

The  appellant  contends  that  a  receiver  in  supplementary  proceed- 
ings cannot  bring  this  action  to  avoid  a  chattel  mortgage  made  by  the 
judgment  debtor  on  the  ground  that  it  was  not  filed  in  the  proper 
<»unty.  Stephena  v.  Perrine  (143  N.  Y.  476)  is  against  him.  The 
learned  counsel  would  avoid  it  by  contending  that  it  has  been  shaken 
by  subsequent  judgments,  namely,  Sheldon  v.  Wickham  (161  N.  T. 
500) ;  SiepTiena  v.  Meriden  Britannia  Co.  (160  id.  178) ;  Caatlemwn  v. 
Mayer  (55  App.  Div.  515 ;  affd.,  168  K  Y.  354).  It  is  necessary  to 
examine  this  contention.  Stephena  v.  Meriden  Brita/nnia  Co.  {aupra) 
and  the  case  at  bar  present  the  common  features  of  plaintiffs  of  a  simi- 
lar status  attacking  a  chattel  mortgage  not  filed.  But  the  difference, 
which  is  essential,  is  that  Stephens  sued  for  a  conversion,  an  action 
at  law,  and  this  plaintiff  sues  to  avoid  the  transfer,  and  thus  enters 
the  equity  side  of  the  court.  That  this  difference  discriminates  is 
apparent  from  the  language  of  Vann,  J.,  in  Stephena  v.  Meriden  Brit- 
winta  Co. :  "  The  receiver  cannot  bring  an  action  at  law  for  the  tak- 
ing of  property  formally  transferred  before  the  recovery  of  the  judg^ 
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ment,  because  neither  the  judgmeiit  debtor  nor  the  judgment  creditor 
could  have  brought  it.  He  can,  however,  by  a  bill  in  equity  remove 
any  obstacle,  such  as  a  fraudulent  transfer,  which,  until  set  aside, 
would  prevent  him  from  taking  possession  of  the  property,  and 
thereupon  sell  it  and  apply  the  proceeds  upon  the  debt  which  he 
represents."  In  Sheldon  v.  Wickham  {supra)  the  question  waa 
whether,  in  an  action  to  foreclose  a  mixed  mortgage,  an  assignee  for 
creditors  could  defend  on  the  ground  that  the  mortgage  was  void 
as  to  personalty  in  that  it  was  not  filed  as  a  chattel  mortgage.  The 
discrimination  between  SheLdxyrCa  case  and  the  case  at  bar  is  in  the 
difference  between  the  status  of  an  assignee  who  represents  credit- 
ors,  and  that  of  a  receiver  who  represents  judgment  creditors.  This 
is  quite  apparent  from  the  course  of  the  argument  of  the  learned 
judge  and  from  several  of  his  citations,  as  well  as  from  this  language 
of  Haioht,  J. :  "We  are  thus  brought  to  a  consideration  of  the 
case  of  Stephens  v.  Perrine  (148  N.  T.  476),  relied  upon  by  the 
court  below.  In  that  case  one  of  the  questions  involved  was  as  ta 
whether  a  receiver  in  supplementary  proceedings  could  maintain  an 
action  to  set  aside  a  chattel  mortgage  and  to  recover  the  property 
covered  by  it,  or  its  value,  which  was  alleged  to  be  void  by  reason 
of  a  failure  of  the  mortgagee  to  file.  It  must  be  borne  in  mind 
that  in  that  case,  the  receiver  represented  a  judgment  creditor,  and 
his  position  was  very  diflEerent  from  that  of  an  assignee.  In  that 
case  it  was  held  that  the  action  could  be  maintained.  The  opinion, 
however,  makes  no  allusion  to  the  statute  of  1858*  or  of  the  ques- 
tion which  we,  in  this  case,  have  under  consideration.  "We,  therefore, 
are  of  the  opinion  that  that  case  should  not  be  regarded  as  control- 
ling upon  this  question."  As  to  the  principle,  it  is  said  in  Thompson 
V.  Van  Vechten  (27  K  Y.  568,  582) :  "  The  mortgage  cannot  be 
legally  questioned  until  the  creditor  clothes  himself  with  a  judg- 
ment and  execution,  or  with  some  legal  process  against  his  property ; 
for  creditors  cannot  interfere  with  the  property  of  their  debtor 
without  process."  (See^,  too.  Peoples  Samngs  Bank  v.  Bates,  120 
U.  s!  562;  Button  v.  RatlJbone,  Sard  cfe  Co.,  126  K  Y.  187.) 
Oastle^Tvan  v.  Mayer  {supra)  does  not  make  for  the  appellant,  as  a 
reading  of  the  opinion  at  page  519  shows. 

I  think  that  the  evidence  is  sufficient  to  sustain  the  finding  that 

*  See  Laws  of  1858,  chap.  314.—  [Rep. 
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the  judgment  debtor  did  not  transfer  the  chattels  to  the  defendant 
in  payment  of  his  indebtedness.  There  is  no  dispate  bat  that  a  sale 
was  contemplated,  authorized,  advertised  and  begun.  The  version 
of  the  plaintiff  is  that  it  was  completed ;  of  the  defendant  that  it 
was  arrested  by  the  transfer  then  and  there  made  by  the  mortgagee 
in  accord  with  a  prior  understanding.  The  plaintiff's  witness,  the 
judgment  debtor,  is  contradicted  by  several  witnesses  and  cor- 
roborated by  several  witnesses.  We  have  no  warrant  within  the 
rule  to  upset  the  finding  of  the  learned  trial  court.  {Lowery  v. 
Erskine,  113  N.  T.  52.) 

Rulings  of  the  learned  court  are  criticised  by  extended  comment 
backed  by  many  citations.  But  it  must  be  remembered  that  this  is 
an  equity  action  and  that  the  old  chancery  rule  still  obtains  on 
review,  namely,  that  exceptions  which  do  not  affect  the  merits  are 
disregarded.  '{To^uonaend  v.  BeU^  167  N.  Y.  462,  470 ;  Vermilyea  v. 
PaZineTy  52  id.  471.)  Many  learned  counsel  are  apt  to  forget  the 
obvious  difference  between  the  chancellor  and  a  jury.  The  chancel- 
lor is  supposed  to  know  the  rules  of  evidence,  and,  when  he  comes 
to  deliver  judgment,  to  base  it  upon  the  legal  evidence  in  the  suit. 
This  supposition  is  only  overthrown  when  the  record  shows  specific 
instance  to  the  contrary.  Thus,  if  the  judgment  could  not  be 
supported  unless  by  evidence  which  was  not  legal  evidence,  then 
the  appellate  court  would  reverse  it.  Or  if  the  chancellor  errone- 
ously excluded  evidence  which,  if  taken  and  credited,  might 
logically  tend  to  overcome  or  to  rebut,  then  also  the  appellate  court 
would  regard  such  error  as  capital.  But  unless  the  rulings  affect 
the  very  pith  and  marrow  of  the  issue,  they  may  be  disregarded. 
On  the  other  hand,  the  jury  properly  believe  that  all  testimony 
admitted  is  evidence,  and  has  not  the  right,  if  it  had  the  learning,  to 
discriminate. 

The  refusal  of  the  court  to  permit  the  counsel  for  the  defendant 
to  examine  the  judgment  debtor  as  to  his  competency  to  testify  to 
the  value  of  the  chattels  did  not  affect  the  merits.  The  witness  had 
qualified  to  an  extent,  the  court  was  the  judge  of  his  fitness,  and  it 
had  the  right,  in  its  discretion,  to  shut  off  further  inquiry. 

It  was  not  error  to  receive  the  memorandum  of  the  chattels.     The . 
witness  testified  that  it  was  correct  in  its  details  and  prices  to  the  best 
of  his  belief  at  the  time  of  the  foreclosure ;  that  he  had  made  and  lost 
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the  original,  of  which  tliis  was  a  copy,  several  years  before.  The 
latter  part  of  subdivision  3  of  the  opinion  in  Hardow  v.  McDanough 
(77  N.  T.  592)  sustains  the  ruling. 

The  evidence  of  Mr.  Connelly  and  of  Mr.  Moses  was  suflScient 
to  sustain  the  finding  as  to  the  value  of  the  chattels.  U  it  were 
orror  to  exclude  the  prices  paid  by  the  witness  Mr.  Leibenger, 
when  he  subsequently  bought  the  chattels,  it  was  substantially  cured 
by  the  admission  of  his  testimony  as  to  their  value. 

It  was  entirely  competent  to  cross-examine  Mr.  Sanders  as 
to  any  alleged  statements  which  varied  with  his  testimony  in 
chief,  and  to  contradict  him  if  he  denied  the  statements.  {Patchin 
V.  Astor  Mutual  Insv/rcmce  Co.^  13  N.  Y.  268 ;  Squier  v.  ITan- 
over  Fire  Ins.  Co.y  162  id.  552.)  As  he  had  testified  on  the  direct 
that  there  was,  in  effect,  no  consutnmated  sale,  his  statements,  if 
made,  were  inconsistent  with  his  testimony.  I  think  that  his  atten- 
tion was  sufBciently  called  to  the  occasions  of  his  alleged  conversa- 
tion.   (  Wiberg  v.  Nassau  Electric  H.  H.  Co.j  54  App.  Div.  541.) 

I  think  that  the  contract  between  Connelly,  the  judgment  debtor, 
and  the  defendant,  made  prior  to  the  execution  of  the  mortgage, 
was  admissible  to  show  his  residence  at  the  time  in  question.  (Jones 
Ev.  §  245.)  In  any  event,  there  is  other  evidence  sufficient  to 
sustain  the  finding. 

So  far  as  the  defendant  Entwisle,  the  trustee  in  bankruptcy  of 
the  judgment  debtor,  is  concerned,  I  think  that  his  judgment  is 
'  warranted  by  the  facts  and  may  be  sustained  in  law.  If  he  could 
not  attack  the  chattel  mortgage  on  the  ground  taken  by  the  receiver 
{Stewart  v.  Platt^  101  U.  S.  731),  he  was  entitled  to  recover  any 
property  of  the  bankrupt.  He  has  recovered  the  excess  of  the  pro- 
ceeds of  the  sale  over  the  debt  due  to  the  mortgagee,  and  for  the 
conversion  of  certain  chattels  by  the  mortgagee  which  were  not  cov- 
ered by  the  mortgage,  and  for  the  value  of  the  liquor  tax  certificate 
wliich  was  transferred  to  the  said  company  defendant  for  the  express 
purpose  of  payment  of  a  debt  of  the  bankrupt.  The  third  cause  of 
action,  relating  to  the  said  certificate,  as  pleaded  by  the  trustee,  is 
based  upon  a  preference.  To  this  the  defendant  neither  answered 
nor  demurred.  The  court  based  its  judgment  not  only  upon  the 
alleged  preference,  but  also  upon  the  ground  I  have  just  indicated. 
Now,  Mr.  Connelly,  the  judgment  debtor  and  bankrupt,  testified 
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idthout  objection  that  when  he  was  asked  to  transfer  the  license  to 
the  defendant  corporation  he  refused,  on  the  ground  that  he  owed 
the  Liebmanns  for  it,  that  the  representative  of  the  defendants 
then  agreed  that  if  lie  wonld  transfer  the  same  they  would  have  to 
pay  the  Liebmanns  $1,000,  and  that  they  wonld  pay  to  the  Liebmanns 
the  balance  which  Connelly  owed  to  them,  and  that  this  was  so 
stipulated.  I  think  the  finding  was  within  the  powers  of  the  court 
{Gillies  T.  Improvement  Co.y  147  N.  Y.  420;  Farmer^  L.  db  T. 
Co,  V.  Eouaatonic  B.  H,  Co.,  152  id.  251.) 

The  learned  counsel  for  the  appellant  does  not  always  remember 
that  the  trustee  is  not  suing  to  set  aside  the  chattel  mortgage,  but 
for  the  conversion  of  certain  chattels  which  were  not  covered  by  the 
mortgage,  but  which  were  taken  when  the  mortgagee  took  posses- 
48ion  under  the  foreclosure.  The  appellant  argues  that  the  trustee 
has  no  right  to  sue  upon  this  claim.  The  trustee  pleads  that  Mr. 
Connelly,  the  bankrupt,  assigned  all  his  right,  title  and  interest  in 
the  conversion  cause  of  action  to  Mr.  Douras,  prior  to  the  adjudica- 
tion in  bankruptcy,  in  trust  for  his  (Connelly's)  benefit,  and  that 
Mr.  Douras  thereafter  reassigned  to  the  said  trustee.  The  petition 
in  bankruptcy  was  filed  in  March,  1900,  and  the  said  assignment 
to  Mr.  Douras  was  made  in  December,  1899.  It  does  not  appear 
when  the  reassignment  by  Mr.  Douras  was  made.  At  least,  this  is 
the  record  now  before  us.  I  fail  to  find  adequate  proof  that  the 
assignment  to  Mr.  Douras  was  for  the  benefit  of  Mr.  Connelly.  But 
the  codefendant  has  no  title  to  such  chattels  and  as  against  him  they 
belong  to  Mr.  Connelly,  the  original  owner,  or  to  whosoever  stands 
in  his  shoes.  The  argument  advanced  is  that  if  the  assignment  to  Mr. 
Douras  was  absolute,  then  his  assignment  to  the  trustee  represented 
property  acquired  after  the  adjudication  in  bankruptcy.  But  the 
trustee  does  not  make  title  merely  by  virtue  of  his  office,  but  by  this 
express  assignment.  The  defendant  has  no  legal  interest,  save 
that  he  may  not  be  compelled  to  pay  twice  over.  {Sheridan  v. 
Mayor,  68  N.  Y.  30 ;  Stone  v.  JenkinSy  176  Mass.,  544 ;  4  Am. 
Bank.  Rep.  568.)  Now,  the  claim  belongs  either  to  Mr.  Connelly, 
Mr.  Douras  or  to  the  trustee.  But  Mr.  Douras  could  not  sue  in  the 
face  of  his  assignment  and  of  the  estoppel  of  his  testimony  that  he 
had  assigned  all  of  his  rights  as  plaintiff,  and  to  the  claim.  And 
Mr.  Connelly  could  not  be  heard  again  despite  the  recovery  by  his 
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trustee,  for  the  reason  that  even  if  that  recovery  represented  hift 
own  property,  the  court  would  undoubtedly  hold  that  the  present 
action  was  maintained  by  the  consent  of  the  bankrupt.  {Stone  v. 
Jenkins^  supra.)  In  order  to  interpose  any  proper  defense,  the 
debtor,  as  was  said  in  Mitander  v.  Sofmebom  (29  Hun,  407),  might 
prove  that  the  demand  was  still  the  property  of  the  original  creditor* 
But  there  was  no  attempt  made  to  do  this  thing. 
The  judgment  and  orders  should  be  affirmed,  with  costs. 

GOODBIOH,    P.    J.,    WOODWABD,    HiBSGHBEBO    aud   HoOEEB,    JJ.^ 

concurred. 
Judgment  and  order  affirmed,  with  costs. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 
Benjamin  L.  Cobnell,  Deceased. 

Emma  Donooubt,  Appellant ;  Henbietta  Cobnell,  Respondent. 

WiU — an  cttteetatian  clatue  is  not  enerUial — sufficiency  cf  one — tetUmony  as  to  a 
testator  having  signed  after  the  witnesses — ihe  attending  lawyer^  when  competent 
to  so  testify. 

An  attestation  clause  is  not  essential  to  a  will. 

Quoere,  whether  the  following  attestation  clause  attached  to  a  codicil  to  a  will, 
"  Signed,  sealed,  published  and  declared  by  the  said  testator  Benjamin  L.  Cor- 
nell to  be  a  Codicil  to  his  last  Will  and  Testament  and  we  thereupon  at  his 
request  and  in  his  presence  and  in  the  presence  of  each  other  have  signed  our 
names  as  witnesses  this  seventh  day  of  May,  1900/'  sufficiently  shows  that  the 
testator  signed  prior  to  the  subscribing  witnesses. 

Where  one  of  the  subscribing  witnesses  to  the  codicil  testifies  that  the  testator 
subscribed  to  the  instrument  after  the  witnesses,  but  subsequently  qualifies  his 
testimony  by  stating,  ''I  am  not  sure  about  that;  I  think  he  signed  it  after* 
wards,"  and  the  other  subscribing  witness  and  the  attorney  who  supervised 
the  execution  of  the  will  testify  positively  and  explicitly  that  the  testator 
subscribed  first,  the  codicil  may  properly  be  admitted  to  probate. 

The  lawyer  who  supervises  the  execution  of  a  codicil  is  competent,  at  least  when 
called  to  the  stand  by  the  proponent,  the  sole  executor  of  the  testator,  to  testify 
to  the  transactions  occurring  at  the  time  of  its  execution. 

Appeal  by  the  contestant,  Emma  Doncourt,  from  a  decree  of 
the  Surrogate's  Court  of  the  county  of  Kings,  entered  in  said  Sur- 
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Togate^B  Court  on  the  31  st  day  of  October,  1902,  admitting  to  pro- 
bate the  will  of  Benjamin  L.  Cornell,  deceased. 

The  attestation  clause  at  the  end  of  the  2d  codicil  attached  to  the 
will  of  the  testator  reads  as  follows :  "  Signed,  sealed,  published  and 
declared  by  the  said  testator  Benjamin  L.  Cornell  to  be  a  Codicil  to 
his  last  Will  and  Testament  and  we  thereupon  at  his  request  and  in 
his  presence  and  in  the  presence  of  each  other  have  signed  our  names 
.as  witnesses  this  seventh  day  of  May,  1900. 

"FREDW.ROHLACK, 
«267ReidAve., 

"  Brooklyn, 
"New  York. 
"  JACOB  NEHRBARS, 

"450McDonoughSt." 

Richard  J,  Morrisson^  for  the  appellant. 
Oeorge  S.  Ingraham^  for  the  respondent. 

■«l  SNKS,  U.I 

To  say  the  least,  there  is  much  force  in  the  criticism  that  the 
attestation  clause  is  not  full  enough,  though  an  argument  ooni^a 
may  be  made  upon  the  word  "thereupon."  But  an  attestation 
<;lause  is  not  essential.  Disregarding  it  as  not  explicit,  I  am  of 
opinion  that  the  learned  surrogate  did  not  err  in  decreeing  probate. 

The  contestant  offered  no  evidence.  None  was  called  save  the 
two  subscribing  witnesses  and  the  attorney  who  prepared  the  codicil 
and  attended  upon  its  execution.  The  subscription  of  the  testator 
appears  at  the  end  of  the  will.  The  three  witnesses  agree  that  the 
testator  made  such  subscription  at  the  time  in  question,  and  the  two 
subscribing  witnesses  (the  lawyer  not  contradicting)  agree  that  the 
^nbsc-iption  was  made  in  their  presence,  and  that  the  testator  then 
declared  that  it  was  his  last  will.  Mr.  Rohlack,  one  of  the  sub- 
scribing witnesses,  testifies  that  the  testator  asked  him  to  sign,  and 
tliat  the  lawyer  in  the  presence  of  the  testator  explained  that  the 
instrument  was  a  codicil  and  "  what  we  signed  for ;  what  we  were 
witnesses  for;  to  the  codicil  to  the  will.  *  *  *  Mr,  Cornell 
(the  testator)  said  those  were  what  his  wishes  were;  to  make  a 
<K>dicil.     *     *    *    He  said  nothing  to  me  about  requesting  me  to 
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sign  it  at  that  moment  as  a  witness,  bat  he  called  me  for  a  witness* 
Mr.  Cornell  said  that  he  wanted  me  to  witness  it."  Mr.  Nehrbars^ 
the  other  subscribing  witness^  testifies  that  the  testator  had  asked 
him  to  be  a  witness  to  his  will,  and  that  he  attended  the  execution, 
but  that  he  could  not  remember  whether  at  that  time  the  testator 
said  anything,  but  that  the  will  was  refad  over  to  him,  and  the  lawyer 
said  :  "  You  are  ready  to  sign ;  do  you  want  to  sign  it } " 

I  think  that  there  is  sufficient  evidence  to  sustain  the  decree 
which  is  based  upon  the  fulfillment  of  the  statutory  requirements. 
{Chaffee  v.  Baptist  Missionary  Convention^  10  Paige,  85 ;  Lane  v. 
I/me,  95  N.  T.  494,  495 ;  Matter  of  Nelson,  141  id.  152,  157 ; 
Jackson  v.  Christman,  4  Wend.  277,  282.) 

The  main  contention  of  the  learned  counsel  for  the  appellant  i» 
that  the  codicil  is  invalid  because  the  testator  subscribed  the  instru- 
ment in  point  of  time  after  the  subscribing  witnesses.  Mr.  Boh* 
lack  at  first  does  testify  that  this  was  the  order  of  subscription,  but 
he  subsequently  qualities  his  testimony  by  stating  :  "  I  am  not  sure 
about  that ;  I  think  he  signed  it  afterwards.^  Opposed  to  him  is  the 
positive  testimony  of  the  other  subscribing  witness,  who  is  clear 
against  his  fellow ;  and  that  of  the  attending  attorney,  who  is  also 
explicit  that  the  testator  subscribed  first.  We  have,  then,  the  tes- 
timony of  one  subscribing  witness,  who  avowedly  is  not  certain  in 
his  statement,  opposed  to  the  positive  testimony  of  the  other  witness 
and  that  of  the  lawyer  who  attended  upon  the  execution  of  the  will. 
I  see  no  reason  to  disturb  the  finding  of  the  learned  surrogate. 
(Code  Civ.  Proc.  §  2620 ;  Jauncey  v.  Thome,  2  Barb.  Ch.  40,  59  ; 
Orser  v.  Orser,  24*  N.  Y.  51 ;  Egan  v.  Pease,  4  Dem.  301.) 

The  appellant  contends  that  the  testimony  of  the  witness,  Mr. 
Simonson,  must  be  disregarded  because  there  is  nothing  to  show 
that  he  was  present,  and  because  he  was  prohibited  from  testifying. 
Mr.  Simonson  is  the  lawyer  who  prepared  the  codicil.  Mr.  Roh- 
lack  testifies  that  the  lawyer  told  him  that  it  was  a  codicil,  and  that 
the  lawyer  was  present  at  the  time.  He  testifies :  "  I  don't  know 
his  name,  but  the  gentleman  is  here."  He  further  testifies  that  the 
lawyer  explained  "what  we  signed  for"  in  the  presence  of  the 
testator.  The  other  subscribing  witness  testifies  that  the  lawyer 
read  the  clause  to  him,  and  that  a  lawyer  was  present  and  took  part 
in  the  formalities  of  the  occasion.     Mr.  Simonson  testifies  that  he 


Digitized  by  VjOOQ IC 


Mckenzie  v.  waddell  coal  oo.        415 

App.  DIy.]  Second  Dbpartmekt,  Dbcbkbbb,  1908. 

drew  the  codicil  and  that  Mr.  Cornell  signed  the  will  first  There 
is  not  a  particle  of  evidence  to  the  effect  that  Mr.  Simonson  was 
not  present  at  the  time  in  question.  So  far  as  competency  is  con- 
cerned, the  witness  was  called  to  the  stand  by  the  proponent,  the 
sole  executor  of  the  testator,  and  I  think  that  the  rule  of  Holcomh 
V.  Harris  (166  K  Y.  257,  263)  applies  in  full  vigor. 
The  decree  should  be  afSrmed,  with  costs. 

Bastlbtt,  Woodward,  Hibsohbebg  and  Hookbb,  JJ.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Eongs  county  aflSrmed,  with 
costs. 


Gbobob  J.  MoEenzib,  Appellant,  v.  Thb  Waddbll  Coal  Com- 
pany, Bespondent. 

N^gliQmM  — fM  of  the  raised  body  of  a  coal  ioagon  ea/uaed  by  the  unloading  of  the 
coal — if^ry  to  a  paseer-by  from  a  piece  of  iron,  broken  from  a  eogtoheBl  by  the 
fall,  flying  through  the  air  and  striking  him. 

In  an  action  brought  to  recover  damages  for  personal  injuries  it  appeared  that 
the  defendant  was  a  coal  dealer  and  that,  in  the  process  of  delivering  coal, 
from  one  of  its  wagons  standing  In  a  public  street,  to  a  customer  who 
lived  in  an  abutting  house,  the  box  of  the  wagon  had  been  raised  from  the 
body  thereof  by  hoisting  gear;  that  tha  unloading  of  the  coal  disturbed  the 
equilibrium  of  the  box  so  that  it  came  down  with  a  ''kick  or  Jump"  upon  an 
iron  cogwheel  and  broke  it,  causing  a  piece  of  the  cogwheel  to  fly  through  the 
air  and  strike  the  plaintiff,  who  was  a  pedestrian. 

The  wagon  was  of  a  kind  in  common  use  and  it  did  not  appear  that  any  similar 
accident  had  ever  happened  before  with  this  type  of  wagon.  This  particular 
wagon  had  been  made  by  reputable  manufacturers  about  six  months  before  the 
accident,  and  it  was  not  claimed  that  any  part  of  the  wagon  was  defective  or 
out  of  repair. 

Eeld,  that  the  plaintiffs  complaint  was  properly  dismissed. 

HooKBR,  J.,  dissented. 

Appeal  by  the  plaintiff,  George  J.  McKenzie,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  11th  day  of 
February,  1903,  upon  the  dismissal  of  the  complaint  by  direction  of 
the  court  after  a  trial  at  the  Kings  County  Trial  Term,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  17th  day  of 
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February,  1903,  denying  the  plaintiffs  motion  for  a  new  trial  made 
upon  the  minutes. 

Charles  Caldwdly  for  the  appellant. 

Z.  Sidney  Ca/rrere  {Edward  P.  Mowton  with  him  on  the  brief] 
for  the  respondent. 

Jenks,  J. : 

The  action  is  for  negligence,  and  this  appeal  is  from  judgment 
entered  upon  a  dismissal  of  the  complaint  at  the  Trial  Term,  and 
from  an  order  denying  a  motion  for  a  new  trial. 

I  am  of  opinion  that  the  case  falls  within  the  rule  that  negli- 
gence is  not  imputable  to  an  accident  not  ^'  the  reasonable,  natural 
and  probable  result "  under  the  circumstances,  ^^  which  ought  to 
have  been  foreseen  by  the  defendant  in  the  exercise  of  "  due  pru- 
dence. {Ayers  v.  Rochester  Railway  Co.^  166  N.  Y.  104 ;  Dougan 
V.  Champlain  Tramsportation  Co.^  56  id.  1 ;  Loftus  v.  Union  Ferry 
Co.  of  Brooldyny  84  id.  455  ;  Hubhdl  v.  City  of  YonkerSj  104  id. 
434 ;  McGrdl  v.  Buffalo  Office  Building  Co.,  153  id,  265 ;  1  Thomp. 
Neg.  [2d  ed.]  §  28  et  seq.;  Beven  Neg.  105.)  The  last-named  author 
well  states  the  rule  as  given  by  Pollook,  C.  B.,  in  Greenland  v.  Chap- 
lin (5  Ex.  243) :  '^  That  a  person  is  expected  to  anticipate  and  guard 
against  all  reasonable  consequences,  but  that  he  is  not  by  the  law 
of  England  expected  to  anticipate  and  guard  against  that  which  no 
reasonable  man  would  expect  to  occur."  In  Olasier  v.  To^Dn  of 
Hebron  (131  N.  Y.  447)  Peokham,  J.,  tersely  states  the  principle  : 
**  It  was  not  an  accident  of  a  character  which  was  likely  to  hap- 
pen, and  there  was  no  negligence  in  failing  to  guard  against  a  very 
unlikely  possibility."  Of  course,  it  is  not  essential  to  liability  that 
the  contemplation  or  anticipation  should  be  of  the  particular  conse- 
quences, but,  nevertheless,  the  accident  must  be  of  such  a  nature 
as  ''  might  reasonably  be  apprehended  "  from  the  failure  to  take  the 
precaution  in  question.  {Lilly  v.  N.  Y.  C  db  JT.  R.  R.  R.  Co.j 
107  K  Y.  566,  575.) 

The  plaintiff  was  a  traveler  on  the  streets  of  the  city  of  New 
York.  The  defendant  was  delivering  coal  from  its  wagon  standing 
in  the  street  to  a  customer  living  in  an  abutting  house.  The  box 
of  the  wagon  had  been  raised  from  its  wheels  by  hoisting  gear. 
The  unloading  of  the  coal  disturbed  the  equilibrium  of  the  box  so 
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that  it  came  down  with  a  "  kick  or  jump  "  upon  the  iron  cogwheel, 
broke  it,  and  cast  ofi  a  part  of  it,  which,  flying  through  the  air  as 
a  missile,  struck  and  injured  the  plaintiff.  The  plaintiff  does  not 
complain  that  the  wagon  was  not  of  an  approved  standard,  or  that 
it  or  any  part  was  defective  or  was  out  of  repair.  On  the  other 
liand,  it  appears  that  it  was  of  a  kind  in  common  use,  and  that  it 
had  been  turned  out  new  by  reputable  manufacturers  about  six 
months  before  the  accident.  The  theory  of  the  plaintiff  is  that  the 
defendant  should  have  tied  down  the  other  end  of  the  box  by  a 
rope  in  order  to  prevent  a  tilt  when  the  weight  was  shifted  in  con- 
sequence of  the  delivery  of  a  part  of  the  load.  There  was  no  place 
or  provision  made  in  the  wagon  for  any  such  appliance,  but  it  is 
contended  that  a  rope  to  prevent  such  tipping  was  frequently  used 
by  cartmen.  Even  if  this  be  so,  I  think  that  the  defendant  was  not 
liable  in  failing  thus  to  guard  against  the  ^'  unlikely  possibility  "  that  a 
shift  of  the  load  might  cause  the  box  to  fall  upon  the  body  of  the 
wagon,  and  so  fall  as  to  break  a  part  of  its  machinery,  and  also  there- 
upon to  generate  such  force  as  to  make  a  piece  of  such  machinery 
a  projectile  fraught  with  danger  to  a  passerby,  or  one  akin  to 
him.  Though  this  kind  of  wagon  had  been  in  use  six  or  eight 
jears,  it  does  not  appear  that  any  accident  of  this  nature  ever  hap- 
pened before.  Of  plaintiff's  witnesses,  Wood,  who  was  called  as  an 
expert  of  eighteen  years'  practical  experience^  alone  testified  to  the 
point  But  he  testified  to  nothing  stronger  than  that  he  had  known 
cogwheels  to  break,  and  even  this  statement,  when  particularized, 
was :  "  1  have  broken  one  myself,  and  know  just  how  it  broke.  I 
have  seen  another  cogwheel  break  besides  that  one  I  describe."  It 
is  to  be  noted  that  even  this  evidence  only  extends  to  the  break  of 
a  cogwheel.  Defendant's  witness,  Case,  on  cross-examination  stated 
that  in  all  his  experience  this  was  tlie  only  cogwheel  that  had  ever 
been  broken  by  the  fall  or  coming  down  of  the  truck. 

I  think  that  Mabean,  J.,  made  a  proper  disposition  of  the  case, 
and  that  the  judgment  and  order  should  be  affirmed,  with  costs. 

Goodrich,  P.   J.,   Bartlett  and  "Woodward,  JJ.,  concurred ; 
Hooker,  J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 
App.  Div.— Vol.  LXXXIX.        27 
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Henby  V.  MiDDLBwoRTH,  Respondent,  v.   Woodbuet   Lowbby^ 

Appellant. 

Bre€U!h  of  e&n^actfor  the  9ale  of  land — resulting  indbUity  of  the  wndee  to  pofform^ 
a  contract,  for  the  eale  of  the  land,  tnth  a  third  pereon — proof  ae  to  damages 
limited  thereby — proof  of  the  market  price  of  the  land — objection  thereto,  not 
waived  by  calling  mtnessee  to  contradict  it — effect  of  the  vendee  not  proving  the 
contract  with  the  third  pereon. 

In  an  action  brought  by  the  vendee  in  a  contract  for  the  sale  of  real  estate  to 
recover  damages  for  the  breach  of  the  contract,  the  plaintiff  claimed  that,  at  or 
about  the  time  the  said  contract  was  entered  into,  he  made  an  agreement,  "  a 
copy  of  which  said  agreement  is  hereunto  annexed  marked  '  B'  and  made  a. 
part  of  this  complaint,"  with  a  crematory  company  for  the  purchase  of  the 
premises  in  question. 

The  complaint  further  alleged  "  that  by  reason  of  the  defendant's  refusal  to  con- 
vey the  said  premises  to  plaintiff,  as  aforesaid,  plaintiff  was  unable  to  fulfill  or 
perform  on  his  part  the  agreement  with  the  said  Crematory  Company,  referred 
to  in  Paragraph  VI,  hereof,  which  agreement  the  said  Crematory  Company 
was  ready,  able  and  willing  to  perform  on  its  part  at  the  time  and  place  men- 
tioned in  said  agreement,  and  that  plaintiff  thereby  lost  the  benefit  and  good- 
ness of  his  said  several  bargains  with  defendant,  and  with  said  Crematory 
Company,  to  his  damage  Forty -five  hundred  dollars  ($4,(K)0).  Wherefore,  plain- 
tiff demands  Judgment  against  said  defendant  for  the  sum  of  five  thousand  doU 
lars,  with  interest  on  forty-five  hundred  dollars  thereof  from  March  11th,  1901 » 
besides  the  costs  and  disbursements  of  this  action." 

The  15,000  finally  prayed  for  represented  the  $4,500  damages  which  he  claimed 
to  have  lost  on  account  of  his  inability  to  convey  to  the  crematory  company^ 
and  $500  which  he  alleged  that  he  paid  to  the  defendant  on  account. 

Beld,  that  under  the  complaint  the  plaintiff  was  only  entitled  to  recover  the 
damages  resulting  from  his  inability  to  perform  his  contract  with  the  crema- 
tory company  and  was  not  entitled  to  recover  general  damages; 

That,  consequently,  it  was  error  to  permit  the  plaintiff  to  prove  the  market  price 
of  the  premises; 

That,  the  defendant,  did  not  waive  his  objection  to  the  admission  of  this  evidence 
by  calling  Experts  to  contradict  the  evidence  given  by  the  plaintiff  upon  the 
subject  of  value; 

That  the  fact  that  the  contract  between  the  plaintiff  and  the  crematory  company 
was  not  proved  nor  read  in  evidence  and  was  not  the  subject  of  any  evidence 
did  not  render  the  objection  to  the  introduction  of  evidence  upon  the  subject 
of  value  unavailable  to  the  defendant. 

Appeal  by  the  defendant,  Woodbury  Lowery,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiflp,  entered  in  the  office 
of  the  clerk  of  the  county  of  Queens  on  the  10th  day  of  December^ 
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1902,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  oflSce  on  the  11th  day  of  December,  1902,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Fnmk  E.  BlackweU,  for  the  appellant.  • 

William  H.  Cochrcm^  for  the  respondent. 

JSNKS,  J. : 

This  is  an  action  for  breach  of  contract  for  the  conveyance  of 
realty.  The  plaintiff  complains  that  at  or  about  the  time  the  con- 
tract was  entered  into,  he  had  made  an  agreement  in  writing  with  a 
crematory  company  for  its  purchase  of  the  premises  for  $16,000,  **^a 
copy  of  which  said  agreement  is  hereunto  annexed,  marked  ^  B,'  and 
made  a  part  of  this  complaint."  The  7th  allegation  of  the  complaint 
is  as  follows :  "  That  by  reason  of  the  defendant's  refusal  to  convey 
the  said  premises  to  plaintiff,  as  aforesaid,  plaintiff  was  unable  ta 
fulfill  or  perform  on  his  part  the  agreement  with  the  said  Crematory 
Company,  referred  to  in  Paragraph  VI,  hereof,  which  agreement  the 
said  Crematory  Company  was  ready,  able  and  willing  to  perform  on 
its  part  at  the  time  and  place  mentioned  in  said  agreement,  and  that 
plaintiff  thereby  lost  the  benefit  and  goodness  of  his  said  several 
bargains  with  defendant,  and  with  said  Crematory  Company,  to  his 
damage  Forty -five  hundred  dollars  ($4,500).  "Wherefore,  plaintiff 
demands  judgment  against  said  defendant  for  the  sum  of  five  thou- 
sand dollars,  with  interest  on  forty-five  hundred  dollars  thereof  from 
March  11th,  1901,  besides  the  costs  and  disbursements  of  this  action." 

I  think  that  the  fair  construction  of  the  pleadings  is  that  the 
plaintiff  prayed  to  recover  only  the  damages  arising  from  his  inabil- 
ity to  perform  his  contract  with  the  crematory  company;  This  U 
evident  from  the  language  '^and  that  plaintiff  thereby  lost  the 
benefit  and  goodness  of  his  said  several  bargains  with  defend- 
ant, and  with  said  Crematory  Company,  to  his  damage "  $4,500. 
This  sum  represents  the  difference  between  the  contract  price  agreed 
upon  by  the  plaintiff  and  the  crematory  company.  The  $5,000 
finally  prayed  for  represents  that  difference  plus  the  $500  which  the 
plaintiff  alleges  was  paid  on  account  to  the  defendant.  It  is  not 
necessary  to  consider  that  part  of  the  claim  upon  the  present  appeal. 

The  plaintiff  called  Mr.  Johnson  as  an  expert,  and  asked  him 
'whether  he  knew  the  value  of  the  property  in  suit.     Objection  was 
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made  as  there  was  no  allegation  of  general  damage  in  the  case. 
This  was  overruled  under  exception.  The  witness  was  then  asked : 
"  What  was  the  value  of  that  plot  on  or  about  the  25th  day  of  Feb- 
ruary, 1901?"  This  was  objected  to  on  the  ground  "that  no  alle- 
gation of  general  damage  or  damage  of  any  kind  has  been  made  in 
the  complaint ;  that  this  question  does  not  relate  to  the  allegation 
of  special  damage,  and  special  damage  is  insufficiently  alleged  in  the 
complaint."  The  learned  court  ruled :  '*  It  will  not  be  received  as 
proof  of  special  damage.  But  I  will  receive  it  otherwise."  Exception 
was  then  taken.  I  think  that  this  ruling  was  erroneous.  If  the 
plaintifiF,  by  his  pleading,  was  confined  to  the  damages  flowing  out 
of  the  difference  between  his  contract  price  with  the  defendant 
and  his  contract  price  with  the  crematory  company,  the  market 
price  of  the  realty  was  neither  relevant  nor  material.  I  think  that 
he  thus  limited  his  possible  recovery  in  that  action.  (Joyce  Dam. 
§  1294,  and  authorities  cited ;  Suth.  Dam.  [2d  ed.]  §  417.)  The 
fact  that  the  defendant  afterwards  called  experts  to  contradict  the 
witness  as  to  the  value  was  not  a  waiver  of  his  objection  to  the  evi- 
dence.   {Martin  v.  iV.  T.,  N.  H,  <&  JI.  E.  R.  Co.,  103  K  Y.  626.) 

The  learned  counsel  for  the  respondent  insists  that  this  point  is 
not  available  inasmuch  as  the  contract  referred  to  was  not  read  in 
evidence  nor  proved,  and  was  not  the  subject  of  any  evidence.  But 
the  contract  was  pleaded  and  the  claim  for  damages  was  expressly 
and  exclusively  based  upon  its  existence.  The  defendant  had  the 
right  to  limit  the  proof  of  damages  to  those  pleaded.  If  the  plain- 
tiff chose  to  abandon  his  pleading,  that  cannot  defeat  the  right  of 
the  defendant  to  hold  him  to  it.  So  long  as  the  defendant  took 
his  specific  objection  and  stood  upon  it,  he  cannot  be  said  to  have 
elected  with  the  plaintiff  to  depart  from  the  issues  or  to  have 
waived  his  objection  because  he  did  not  strive  against  the  drift  of  the 
trial  that  followed  after  the  ruling  of  the  learned  court. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  final  award  of  costs. 

Goodrich,  P.  J.,  Woodwabd,  Uirschberg  and  Hooker,  JJ., 
concurred. 

JudgTnent  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  final  award  of  costs. 
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Joshua  C.  Sandees,  Respondent,  -y.  Chables  T.  Saxton,  Lieutenant- 
Governor,  and  Others,  Appellants. 

jTm;  in  Kingi  county  —  {useament  cf  nonresident  lands  in  that  part  of  the  roU  eon- 
taining  assessments  against  individuals — a  tax  sale  thereunder  is  invalid — it  is 
not  legalieed  by  seetian  1  of  chapter  411  ofth^  Lates  oflS86 — section  65  of  chapter 
4Sn  of  the  Laies  of  1855/a«  amended^  does  not  apply  to  such  a  case — action  against 
State  ojJUers,  not  against  t/ie  State, 

The  statute  governing  the  assessment  for  the  purpose  of  taxation  of  lands  in^ 
Kings  county  required  that  the  names  of  the  inhabitants  and  their  lands  be  set 
down  in  the  assessment  roll  in  a  prescribed  manner,  and  that  the  **  lands  of 
non-residents  shall  be  designated  in  the  same  assessment  roll,  but  in  a  part 
thereof,  separate  from  the  other  assessments/'  in  another  prescribed  manner. 

In  making  up  an  assessment  roll,  unoccupied  land  belonging  to  a  non-resident 
was  not  set  down  or  assessed  at  all  in  the  non-resident  part  of  the  roll,  but  the 
owner's  name  and  the  land  were  set  forth  in  the  other  part  thereof  with  the 
taxable  inhabitants  and  their  lands  in  the  usual  way.  The  letters  "N.  R." 
were  inserted  between  the  name  in  the  first  column  and  the  entries  of  the  land 
in  the  next  column,  and  at  the  end  of  the  assessment  roll  was  a  note  that  "  all 
property  in  the  preceding  pages  marked  '  N.  R.'  is  held  by  non-residents,  and 
is  to  be  considered  as  entered  in  a  separate  part  of  the  assessment  roll  from  the 
other  assessments." 

Held,  that  the  assessment  was  invalid,  and  that  a  conveyance  by  the  State  Comp- 
troller of  the  land  upon  a  sale  for  the  non-payment  of  taxes  was  void; 

That  section  1  of  chapter  411  of  the  Laws  of  1885,  purporting  to  legalize  and  con- 
firm ''taxes  •  *  •  on  lands  of  non  residents "  in  the  towns  of  Kings  county, 
''whether  said  lands  were  entered  in  the  several  assessment-rolls  separately  as 
the  lands  of  non-residents  or  otherwise,''  did  not  apply,  as  the  taxes  in  question 
had  not  been,  in  form,  assessed  upon  the  land  at  all,  but  only  against  an 
individual; 

That  section  65  of  chapter  427  of  the  Laws  of  1855  (as  amended  by  chapter  448 
of  the  Laws  of  1885,  and  made  applicable  to  Kings  county  by  chapter  217  of 
the  Laws  of  1891),  making  conveyances  executed  by  the  Comptroller  of  land 
sold  for  taxes  conclusive  evidence,  after  a  certain  time,  that  the  sale  and  assess- 
ments were  regular,  did  not  apply,  as  the  conveyances  referred  Co  in  the  stat- 
ute were  of  lands,  in  form,  assessed  as  non-resident  lands; 

That  an  action  to  cancel  tax  sales  of  land  owned  by  the  plaintiff,  and  to  declare 
void  conveyances  executed  by  the  State  Comptroller  to  the  People  of  the  State 
of  New  York  pursuant  to  such  tax  sales,  lies  against  the  State  ofl^dals  and  not 
against  the  State. 

Appeal  by  the  defendants,  Charles  T.  Saxton,  Lientenant-6ov- 
ernor,  and  others,  from  a  judgment  of  the  Supreme  Court  in  favor 
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of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  coanty  of 
Kings  on  the  8th  day  of  May,  1902,  upon  tlie  decision  of  the  coart, 
rendered  after  a  trial  at  the  Kings  County  Special  Term,  declaring 
certain  assessment  and  tax  sales  to  be  void. 

This  action  was  brought  to  cancel  certain  tax  sales  of  land  owned 
by  the  plaintiff,  and  to  set  aside  conveyances  executed  by  the  State 
Comptroller  to  the  People  of  the  State  of  New  York  pursuant  to 
such  tax  sales. 

J-'    John  Cunneerij  AUomey-Oeneral  [Sanford  T.  Church  with  him 
on  the  brief],  for  the  appellants. 

Robert  OoeUer  [Joshua  C,  Sanders^  in  person,  with  hira  on  the 
brief],  for  the  respondent. 

Jbnks,  J. : 

I  am  for  affirmance  upon  the  opinion  of  Gaynob,  J.,  who  pre- 
sided at  the  Special  Term.  And,  save  upon  a  single  point,  Ao  fur- 
ther comment  seems  necessary.  The  learned  justice  held  that  sec- 
tion 65  of  the  act  of  1855,  as  amended  by  chapter  448  of  the  Laws 
of  1885,  and  made  applicable  to  Kings  county  by  chapter  217  of 
the  Laws  of  1891,  did  not  apply  to  the  case  at  bar,  but  that  the 
conveyances  referred  to  in  the  statute  are  those  of  lands  assessed  as 
non-resident.  The  Attorney-General  contends  that  this  view  is 
erroneous.  But  the  Court  of  Appeals  has  sustained  the  Justice. 
{BenneU  v.  Peck,  112  N.  Y.  649.) 

The  judgment  should  be  affirmed,  with  costs. 

Goodrich,  P.  J.,  Woodward,  Hirschberg  and  Hookbb,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 

The  following  is  the  opinion  of  Gaynor,  J.,  delivered  at  Special 
Term: 

Gatnor,  J. : 

The  land  was  returned  to  the  State  Comptroller  and  sold  as 
though  the  unpaid  taxes  had  been  assessed  and  made  a  lien  upon  it, 
but  they  had  not  been.    The  statute  required  that  the  names  of  the 
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taxable  inhabitants  and  their  lands  be  set  down  in  the  assessment 
roll  in  a  prescribed  manner,  and  that  the  "  lands  of  non-residents 
shall  be  designated  in  the  same  assessment  roll,  but  in  a  part  thereof 
separate  from  the  other  assessments"  (1  K.  S.  391,  §  11),  in  another 
prescribed  manner.  ^And  in  the  former  case  the  lands  are  not 
assessed,  bnt  only  the  inhabitants,  while  in  the  latter  the  lands  alone 
are  assessed.  The  land  in  question  was  unoccupied,  and  belonged 
to  a  non-resident.  It  was  not  set  down  or  assessed  at  all  in  the  non- 
resident part  of  the  roll,  but  the  owner's  name  and  the  land  were  set 
down  in  the  other  part  with  the  taxable  inhabitants  and  their  lands  in 
the  usual  way.  The  letters  "  N.  K."  were  set  down  between  the  name 
in  the  first  column  and  the  entry  of  the  land  in  the  next,  however, 
and  at  the  end  of  the  roll  there  was  a  note  that  "  all  property  in  the 
preceding  pages  marked  N.  R.  is  held  by  non-residents,  and  is  to  be 
considered  as  entered  in  a  separate  part  of  the  assessment  roll  from 
the  other  assessments."  But  it  was  not  so  entered.  The  assessors 
evidently  wanted  that  to  be  deemed  as  done  which  they  had  not 
done ;  but  of  course  that  is  impossible.  Land  was  not  and  could  not 
be  assessed  in  the  resident  part.  It  was  only  non-resident  land  that 
could  be  assessed  at  all,  and  that  in  the  way  prescribed  by  law,  and 
upon  which  a  lien  could  be  acquired  under  which  it  could  be  sold 
(1  R.  S.  390 ;  Laws  of  1855,  chap.  427). 

Section  1  of  chapter  411  of  the  Laws  of  1885  purports  to  legalize 
and  confirm  "taxes  *  *  *  on  lands  of  non-residents"  in  the 
towns  of  Kings  county,  "  whether  said  lands  were  entered  in  the 
several  assessment-rolls  separately  as  the  lands  of  non-residents  or 
otherwise."  The  taxes  here  in  question  were  not  in  form  assessed 
upon  the  land  at  all.  If  they  had  been,  even  though  in  the  wrong 
part  of  the  assessment  roll,  this  curative  act  would  in  terms  cover 
them,  but  as  it  is  it  does  not.  It  only  purports  to  validate  taxes  in 
form  laid  on  non-resident  lands,  whether  in  the  wrong  part  of  the 
roll  or  not.  It  does  not  purport  to  validate  taxes  not  so  in  form 
laid,  i.  «.,  taxes  not  in  form  laid  on  the  land,  but  only  laid  against 
individuals.  If  the  intention  was  to  change  these  latter  into  liens  on 
land,  it  should  have  been  so  stated.  The  forms  and  requirements 
for  assessing  non-resident  lands  are  materially  different  from  those  for 
assessing  the  taxable  inhabitants  {Sanders  v.  Dcyuma,  141 N.  Y.  422), 
and  these  latter  forms  were  the  only  ones  complied  with. 
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It  follows  that  there  was  no  lien  cast  on  this  land,  and  that  the 
sale  and  conveyance  by  the  Comptroller  were  void.  But  it  ia 
claimed  that  by  section  65  of  the  said  act  of  1855  (as  amended  by 
chapter  448  of  the  Laws  of  1885,  and  made  applicable  to  Kings 
county  by  chapter  217  of  the  Laws  of  1891),  the  said  conveyances 
have  become  valid,  and  also  conclusive  evidence  of  a  valid  title 
thereunder  in  the  grantee  therein,  viz.,  the  State.  The  said  section 
as  so  amended  in  1885  provides  that  "  all  such  conveyances  that 
have  been  heretofore  executed  by  the  Comptroller  *  *  *  after 
having  been  recorded  for  two  years  in  the  oflBce  of  the  clerk  of  the 
county "  where  the  land  is  situated  '^  shall,  six  months  after  this 
act  takes  effect,  be  conclusive  evidence  that  the  sale  and  all  proceed- 
ings prior  thereto,  from  and  including  the  assessment  of  the  land 
and  all  notices  required  by  law  to  be  given  previous  to  the  expira- 
tion of  the  two  years  allowed  by  law  to  redeem,  were  regular  and 
were  regularly  given,"  etc.,  "  and  all  other  conveyances  or  certifi- 
cates heretofore  or  hereafter  executed  or  issue^  by  the  Comptroller 
*  *  *  shall  be  conclusive  evidence  thereof  from  and  after  the 
expiration  of  two  years  from  the  date  of  recording  such  other 
conveyances." 

But  this  does  not  apply  to  the  present  case  at  all.  The  convey- 
ances therein  referred  to  are  by  the  express  words  of  the  statute 
only  conveyances  of  lands  assessed  as  non-resident.  The  Comp- 
troller could  not  by  selling  other  lands  bring  them  under  the  said 
statute.  Ko  lien  is  obtained  on  any  other  lands,  and  the  Comptroller 
is  empowered  to  sell  no  other.  Whether  we  look  at  the  scheme,  or 
the  express  words,  of  the  said  act  of  1855,  we  find  that  it  relates 
wholly  to  lands  set  down  in  the  non-resident  part  of  the  assessment 
roll ;  and  that  is  the  only  place  in  which  lands  could  be  assessed  at 
all.  If  the  Comptroller  were  to  sell  my  land,  although  I  was  a 
resident,  and  my  name  set  down  and  assessed  in  the  resident  list, 
and  my  land  was  therefore  not  assessed  at  all  (as  indeed  it  could  not 
be),  would  this  statute  apply  ?  No  more  does  it  apply  to  the  present 
case,  where  the  owner,  though  a  non-resident,  was  set  down  in  the 
resident  list,  and  his  land  was  not  set  down  in  the  non-resident  list 
and  assessed  at  all.  If  the  land  has  been  assessed,  or  it  may  be,  if 
there  has  been  an  attempt  to  assess  it  in  due  form,  then  the  convey- 
ance becomes  conclusive  evidence  of  a  good  title  in  the  manner  pre- 
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scribed  and  after  the  time  limited  ;  otherwise  the  entire  act  is  wholly 
inapplicable  as  appears  from  both  its  scheme  and  its  express  words. 

That  this  action  is  maintainable  against  the  State  officials  though 
not  against  the  State  has  been  heretofore  decided  (33  Misc.  Rep» 
389). 

Judgment  for  the  plaintiff. 


Samusl  IfosKowiTz,  Appellant,  v.  The  Bbookltn  Heights  Raiit 
soAD  OoMPANY,  Respondent. 

2!f8gUgen€$ — duty  cf  a  railroad  company  to  a  paaenger  riding  upon  ths  ittp  <(f  a^ 

crowded  car. 

In  an  action  brought  to  recover  damages  for  personal  injuries  it  appeared  that 
the  plaintiff  boarded  one  of  the  defendant's  street  cars  in  a  country  district; 
that  the  car  was  so  full  of  passengers  that  the  plaintiff  was  obliged  to  make 
the  Journey  standing  on  the  step. 

The  plaintiff  testified  that  while  the  car  was  in  motion  it  "gave  a  Jump  and 
throwed  me  off."  "This  car  *  *  *  got  agoing  very  fast  — Just  like  it 
always  runs  there;  they  run  fast  out  there  in  the  country  and  this  car  waa 
running  along  Just  like  they  all  run  *  *  *  and  I  was  hanging  on  there 
with  my  two  hands  onto  this  rail.  *  *  *  AH  at  once  the  car  gave  a  Jump 
and  then  I  fell  off.  I  couldn't  state  exactly  whether  it  Jumped  upwards  or 
Jumped  ahead,  but  I  know  I  fell  off.  After  I  fell  the  car  stopped;  it  was  still 
going  as  fast  as  it  could.  I  didn't  say  that  it  Jumped  ahead.  She  didn't  Jump- 
sideways,  she  jumped  up  and  down,  I  suppose,  kind  of  going  like  this  (illus- 
trating), something  like  a  greyhound  running." 

It  was  not  shown  that  the  greyhound  motion  testified  to  by  the  plaintiff  was 
unusual  or  abnormal  or  due  to  any  unusual  condition  of  the  car  or  its  manage- 
ment, the  rails  or  roadbed,  nor  did  it  appear  that  the  motion  which  threw  the 
plaintiff  from  the  car  was  a  departure  from  the  continued  oscillation  to  which, 
the  plaintiff  testified. 

There  was  no  evidence  that  the  speed  was  unusual  or  was  in  excess  of  that  per- 
mitted by  law. 

SiUd,  that  the  plaintiff's  complaint  was  properly  dismissed: 

That  it  was  incumbent  upon  the  defendant  to  exercise  a  high  degree  of  care  for 
the  plaintiff's  safety,  but  that  this  obligation  did  not  insure  the  plaintiff  against 
the  risks  ordinarily  incident  to  his  position  on  the  car  and  due  to  the  Jolts  and 
Jars  natural  and  normal  to  the  progress  of  the  car  when  its  rate  of  speed  was 
not  shown  to  be  unlawful  or  negligent  per  se. 

HiRSCHBBRO  and  Woodward,  JJ.,  dissented. 

Appeal  by  the  plaintiff,  Samuel  Moskowitz,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
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of  the  clerk  of  the  countj  of  Kings  on  the  17th  day  of  June,  1902, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Kings  County  Trial  Term. 

Bobert  H.  Roy^  for  the  appellant. 

/.  a.  Odandy  for  the  respondent. 

Jbnks,  J. : 

The  plaintiff  showed  an  accident,  but  he  did  not  prove  actionable 
negligence.  I  think  that  while  riding  upon  the  step  of  the  car  he, 
in  the  language  of  Cullen,  J.,  assumed  ^'  the  risk  ordinarily  inci- 
dent to  such  a  position  from  the  jolts  and  jars  of  the  moving  car, 
the  unevenness  of  the  track  and  the  turning  of  curves.''  {Dockter- 
mann  v.  Brooklyn  HeighU  R,  R.  Co.^  32  App.  Div.  13,  affirmed.) 
(See,  too,  Ayers  v.  Rochester  Railway  Co.^  156  N.  Y.  104 ;  Frofnr 
CISCO  V.  Troy  cfe  Lansinghurgh  R.  R.  Co.^  78  Hun,  13.) 

The  plaintiff  boarded  the  car  at  the  comer  of  Richard  and  Myrtle 
avenues  in  Glendale  where  the  territory  is  "free  ground — almost 
farms."  The  car  was  then  so  full  of  passengers  that  he  was  com- 
pelled to  stand  upon  the  step  and,  so  standing,  to  ride.  He  testifies 
that  the  car,  while  in  motion,  "  gave  a  jump  and  throwed  me  off," 
but  on  cross-examination  he  expatiated:  "This  car  *  *  » 
got  agoing  very  fast  —  just  like  it  always  runs  there;  they  run 
fast  out  there  in  the  country  and  this  car  was  runn-lng  along 
just  like  they  all  run  *  *  «  and  I  was  hanging  on  tliere 
with  my  two  hands  onto  this  rail.  *  *  *  AH  at  once  the 
car  gave  a  jump  and  then  I  fell  off.  I  couldn't  state  exactly 
whether  it  jumped  upwards  or  jumped  ahead,  but  I  know  I 
fell  off.  After  I  fell  the  car  stopped ;  it  was  still  going  as  fast  as  it 
could.  I  didn't  say  that  it  jumped  ahead.  She  didn't  jump  side- 
ways, she  jumped  up  and  down,  I  suppose,  kind  of  going  like  this 
(illustrating),  something  like  a  greyhound  running."  There  is  no 
other  evidence  as  to  speed  or  motion,  and  there  is  no  evidence  that 
any  other  person  noticed  unusual  speed  or  motion,  or  that  any  pas- 
senger other  than  this  plaintiff  was  affected  by  them.  It  is  thus 
evident  that  the  plaintiff  knew  of  tlie  usual  speed  of  the  cars  in  this 
neighborhood ;  that  this  car  was  going  only,  at  the  usual  rate  and 
that  he  must  travel  while  standing  upon  the  step.  He  also  testifies 
that  when  he  fell  or  was  thrown  off  the  car  did  not  depart  from  a 
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motion  that  was  then  constant.  For  he  says  that  it  neither  jumped 
«head  nor  sideways,  i.  e,j  there  was  neither  sudden  jerk  nor  sudden 
aberration  ;  the  car  simply  jumped  up  and  down  like  a  greyhound  run- 
ning ;  i.  e.j  the  motion  was  a  continued  oscillation  or  continuous  rock- 
ing of  the  car  as  it  sped  along.  It  is  not  shown  that  this  motion  was 
unusual  or  abnormal  or  due  to  any  unusual  condition  of  the  car,  rails 
or  roadbed,  or  of  its  management,  so  we  cannot  assume  aught  but 
that  a  car  traveling  at  that  rate  naturally  developed  such  motion. 
As  the  plaintiff  has  neither  proved  nor  attempted  to  prove  anything 
peculiar,  we  may  then  go  a  step  further  to  assume  that  the  accident 
was  due  to  the  continuous  and  normal  jolting  or  jarring  of  the  mov- 
ing car  (the  greyhound  motion),  incident  to  its  headway.  But  this 
was  the  risk  which  the  plaintiff  assumed,  as  was  said  in  the  Dochter- 
mann  Case  (supra).  And  so  it  is  not  shown  that  there  was  any 
omission  or  commission  pointing  to  legal  neglect  on  the  part  of  the 
defendant.  Of  course,  it  may  be  said  that  if  the  car  had  not  gone 
so  fast  it  would  not  have  developed  the  "greyhound"  motion. 
But,  as  I  have  said,  there  is  no  evidence  that  the  speed  was  unusual 
(but  the  contrary),  or  that  the  speed  was  unlawful.  And  it  was  not 
incumbent  upon  the  common  carrier  of  passengers,  when  the  plain- 
tiff placed  himself  upon  the  step  of  the  car,  even  though  it  permit- 
ted him  to  ride  there  as  a  paying  passenger,  to  reduce  the  speed  of 
its  car  from  its  usual  and  presumably  lawful  rate  so  that  it  might 
lose  its  then  natural  oscillation.  I  think  that  the  learned  trial  court 
(White,  J.)  rightly  dismissed  the  plaintiff.  An  examination  of  the 
cases  cited  in  support  of  a  reversal  {McOrath  v.  Brooklyn^  Queens 
Co.  H.  R.  Co.j  87  Hun,  310 ;  Ilassen  v.  Nassau  Electric  B.  R.  Co.^ 
34  App.  Div.  71 ;  Brainard  v.  Nassau  Electric  R.  R.  Co.j  44  id. 
613 ;  Henderson  v.  Nassau  Electric  R.  R.  Co.^  46  id.  280 ;  Zucas 
V.  Metropolita/n  Street  R.  Co.y  56  id.  405  ;  Clark  v.  Eighth  Avenue 
Railroad  Cornpanyy  36  N.  Y.  135 ;  Girma  v.  Second  Aveniie  Rail- 
road Co.,  67  id.  596;  Nolan  v.  Brooklyn  City  <&  N  R.  R. 
Co.,  87  id.  63;  Graham  v.  Manhattan  R.  Co.,  149  id.  336;  Hast- 
ings V.  Central  Crosstown  R.  R.  Co.,  7  App.  Div.  312 ;  Dillon  v. 
Forty-seoond  Street  R.  Co.,  28  id.  404)  shows  an  essential  difference, 
not  only  in  the  facts,  of  course,  for  all  cases  thus  differ,  but  in  the 
essential  fact  which  brought  home  negligence  to  those  defendants 
and  which  fact  respectively  has  no  similar  basic  fact  in  the  case  at 
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bar.  But  instead  of  paragraphic  comments  upon  each  case,  perhaps 
I  may  thus  more  briefly  indicate  the  discriminations :  In  McGratK^ 
case  the  accident  was  due  to  speed  which  produced  violent  and 
unequal  motion.  This  was  established  by  several  witnesses,  and  people 
were  shaken  around  and  ofi  their  seats.  In  HotsBerCB  case  the  motor- 
man  should  not  have  applied  excessive  motor  power  suddenly  so  as  ta 
cause  a  sudden  violent  jerk.  In  Henderson^ 8  case  the  driver  should 
not  have  driven  his  car  so  as  to  cause  violent  contact  between  the  pas- 
senger and  the  van  on  the  highway.  In  Lucas^  case,  when  the  driver 
intended  to  turn  a  curve  at  ^'  terrible  speed,"  the  passenger  should 
have  been  warned  at  that  point  that  he  must  increase  his  caution. 
In  ClarKB  case  the  driver  could  have  stopped  in  time  to  avoid 
imminent  collision  and  should  not  have  driven  on  into  danger.  In 
Oinna^s  case  the  switch  was  left  open  so  that  the  car  ran  ofiE  upon 
it,  producing  a  violent  jolt  or  shock.  In  Nolan^a  case  the  driver 
should  not  suddenly  have  whipped  one  of  the  horses  so  that  it 
plunged  terribly  under  the  blow,  first  forward  and  then  to  one  side. 
In  Graham^s  case  the  defendant  should  not  have  disobeyed  the 
statute  as  to  gates  and  the  closing  of  them,  nor  should  its  servant 
have  conducted  himself  so  as  to  cause  the  crowd  to  sway  and  jostle 
the  plaintiff  so  that  he  must  grasp  the  railing,  and  hence  suffer 
injury.  As  Mabtin,  J.,  says :  "  Even  if  the  plaintiff  assicmed  Hie 
ordinary  risk  which  attended  riding  upon  the  pZatfomiy  he  had  a 
right  to  assume  that  the  defendant's  servants  would  cause  no  unusual 
disturbance  of  the  crowd,  and  that  the  cars  were  so  constructed  as 
not  to  render  his  position  dangerous  from  their  proximity  to  eacli 
other  in  passing  over  any  portion  of  the  road,  or  at  least  if  such 
danger  existed  that  he  would  be  apprised  of  it."  In  Hastings^  case 
the  driver  should  not  have  given  the  horse  a  sudden  blow  with  the 
whip,  which  caused  him  to  plunge  forward  so  as  to  carry  the  car  off 
the  tmck.  In  DiUorCs  case  the  driver  should  not  have  driven  the 
car  at  a  rapid  rate  when  he  struck  the  temporary  turnout  with 
violence. 

I  have  attempted  thus  to  indicate  the  salient  feature  which,  to  the 
minds  of  the  courts  respectively,  warranted  submission  of  these  cases 
to  the  jury.  But  where  can  I  find  the  corresponding  act  or  omission 
for  a  basis  of  negligence  in  the  case  at  bar  ?  For  I  find  upon  the  evi* 
dence  nothing  but  a  natural  motion,  constant  and  incidental  to  the 
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usnal  speed  of  cars  in  that  vicinity,  which  is  not  shown  to  be  unlaw- 
ful, and  which  was  well  known  to  the  plaintiff,  for  does  he  not  say 
that  the  car  traveled  as  all  other  cars  ?  It  must  be  kept  clear  in 
mind  that  the  plaintiff  does  not  testify  to  a  sudden  lurch  or  jump,  but 
he  almost  immediately  describes  the  expression  "  all  at  once  the  car 
_gave  a  jump  and  then  I  fell  off,"  by  saying,  "  I  couldn't  state  exactly 
whether  it  jumped  upwards  or  jumped  ahead,  but  I  know  I  fell  off. 
^  *  *  I  didn't  say  that  it  jumped  ahead ;  she  didn't  jump  side- 
ways ;  she  jumped  up  and  down,  I  suppose,  kind  of  going  like  this 
(illustrating)  something  like  a  greyhound  running."  The  plaintiff 
then  defines  his  own  word,  and  to  my  mind  does  not  intend  to 
describe  any  sudden  or  abnormal  motion  of  the  car,  but  simply  the 
jmnping  up  and  down,  the  oscillation  —  the  "  greyhound  "  motion  — 
incident  to  and  constant  with  the  '^  going  "  of  the  car  at  that  rate  of 
speed,  which  was  continuous  while  the  plaintiff  was  upon  the  car. 

I  do  not  understand  the  rule  to  be  that  there  is  any  implied  assur- 
ance that  the  car  will  be  run  so  as  to  make  it  safe  in  the  sense  that 
«uch  assurance  is  insurance,  but  that  the  obligation  is  that  of  a  high 
degree  of  care,  and  I  do  not  believe  that  this  obligation  assures  the 
plaintiff  against  the  risks  ordinarily  incident  to  his  place,  due  to  the 
jars  and  jolts  natural  and  normal  to  the  progress  of  the  car,  when 
its  rate  of  speed  is  not  shown  to  be  unlawful  or  negligent  j>er  se^ 
I  think  that  the  plaintiff  cannot  be  heard  to  say,  ^'  I  was  thrown  off 
the  car  ;  therefore,  the  rate  of  speed  was  negligence,"  and  so  insist 
that  he  has  thereby  given  some  proof  of  actionable  neglect.  {JFranr 
eisoo  V.  Troy  <&  Lanainghurgh  B.  H.  Co.^  supra.)  I  do  not  con- 
stnie  the  language  of  the  Dochtermann  case  in  any  sense  to  the 
<;ontrary.  In  the  sentence  :  "  Now,  while  it  is  not  negligence  jper  ae 
to  stand  on  the  platform  of  a  street  car,  it  is  but  fair  and  reasonable 
that  tlie  person  so  riding  should  assume  the  risk  ordinarily  incident 
to  such  a  position,"  etc.,  I  think  that  the  expression  "  so  riding " 
refers  to  a  person  standing  on  the  platform,  and  as  thus  standing 
riding  on  the  platform,  i.  «.,  that  the  force  of  '^  so  "  is  confined  to 
this  sentence,  and  does  not  refer  to  the  prior  sentence  so  as  to  relate 
only  to  a  person  voluntarily  and  without  necessity  riding  on  the  plat- 
form. Moreover,  it  may  be  said  that  this  plaintiff  voluntarily  rode 
there.  He  exercised  his  free  will  when  he  chose  to  take  the  only 
position  which  was  open  to  him.    There  was  necessity  for  riding  there 
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if  he  wished  to  travel  in  that  particular  car,  but,  nevertheless,  he  volun- 
tarily became  a  passenger  in  it.  Finally,  the  plaintifiE  was  not  riding 
on  a  platform,  but  on  a  atep^  which  the  Court  of  Appeals  in  NoLanCa 
Case  {supra)  say  was  "  a  position  palpably  more  dangerous  than 
riding  on  the  platform."  Indeed,  in  Frandaco  v.  Troy  dk  Zansing- 
hurgh  H,  Ji.  Co.  {awpra)  the  court  say  that  the  court  in  NolarCs 
case  held  clearly  by  implication  that  such  a  position  was  negligence 
per  Be. 

The  judgment  should  be  aflSrmed,  with  costs. 

Goodrich,  P.  J.,  and  Babtlbtt,  J.,  concurred ;  HiBSOHBBBa,  J.^ 
read  for  reversal,  with  whom  Woodward,  J.,  concurred. 

HiRSOHBERa,  J.  (dissenting) : 

I  dissent  from  the  decision  of  the  court  in  this  case  as  I  think  a 
question  was  presented  by  the  plaintiflPs  evidence  for  submission  ta 
the  jury.  The  plaintiff  was  received  by  the  defendant  as  a  passen* 
ger  on  one  of  its  closed  cars  which  was  crowded  at  the  time,  and 
which  was  coming  to  Brooklyn,  but  which  was  stopped  in  order  to 
enable  him  to  get  on  at  the  corner  of  Richard  and  Myrtle  avenues 
in  Glendale.  It  was  so  crowded  that  he  could  only  secure  footing 
upon  the  step,  and  he  stood  there  holding  on  by  the  car  handle  with 
both  hands  until,  while  running  very  fast,  the  car,  to  use  his  lan- 
guage, ^'  gave  a  jump  and  throwcd  me  off."  On  cross-examination 
he  said  the  car  was  going  "very  fast — just  like  it  always  runs 
there ;  they  run  fast  out  there  in  the  country,  and  this  car  was  run- 
ning along  just  like  they  all  run  —  just  about  as  fast,  and  I  was 
hanging  on  there  with  my  two  hands  on  to  this  rail.  I  do  not 
remember  anything  about  my  hat  slipping  and  my  making  a  grab 
for  my  hat ;  I  am  sure  no  such  thing  happened.  All  at  once  the 
car  gave  a  jump  and  then  I  fell  off.  I  couldn't  state  exactly 
whether  it  jumped  upwards  or  jumped  ahead,  but  I  know  I  fell  off; 
after  I  fell  the  car  stopped.  It  was  still  going  as  fast  as  it  could.  I 
didn't  say  that  it  jumped  ahead.  She  didn't  jump  sideways ;  she 
jumped  up  and  down  I  suppose ;  kind  of  going  like  this  (illustrating) ; 
something  like  a  greyhound  running." 

There  was  no  evidence  to  the  contrary  and  the  nonsuit  is  based 
necessarily  upon  the  theory  that  the  common  carrier  who  invites  a 
passenger  for  hire  to  occupy  a  precarious  position  upon  the  step 
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owes  him  no  duty  of  unusual  or  extra  care,  but  may  injure  him 
without  liability  provided  it  is  done  by  running  in  the  usual  way, 
notwithstanding  the  existence  of  conditions  which  may  be  presumed 
to  be  unusual  in  the  absence  of  proof  that  the  defendant's  cars  are 
always  overcrowded,  or  that  positions  on  their  steps  are  always  sold. 
The  law  should  be  otherwise,  and  should  require  such  a  passenger  to 
be  carried  with  that  degree  of  care  which  will  make  his  position 
reasonably  safe.  A  sudden  lurch  or  jump  of  the  car  or  a  speed 
which  makes  it  impossible  for  him  to  hang  on  constitutes  some  evi- 
dence of  the  lack  of  such  care.  I  think  the  authorities  are  to  that 
effect,  and  that  while  no  negligence  can  be  imputed  to  the  plaintiff 
as  matter  of  law  it  can  neither  be  said  as  matter  of  law  tliat  the 
defendant  discharged  its  full  duty  in  taking  the  plaintiff's  fare  and 
then  throwing  him  off  from  his  perilous  perch.  In  affirming  a  judg- 
ment recovered  under  somewhat  similar  circumstances  in  McGratk 
V.  BrooUyn,  Queens  Co.  B.  B.  Co.  (87  Hun,  810)  the  General 
Term  in  the  first  department  said  (p.  314) :  "  The  evidence  in  the 
case  justified  the  jury  in  finding  that  in  consequence  of  the  crowded 
condition  of  these  cars  the  passengers  were  compelled  to  ride  upon 
the  steps,  and  that  they  had  been  accepted  as  passengers  in  such  a 
condition  of  the  cars,  and  that  notwithstanding  the  dangerous 
position  in  which  these  passengers  were  undoubtedly  placed,  the 
cars  were  run  at  a  high  rate  of  speed  and  the  deceased  was  thereby 
shaken  yf." 

In  Hassen  v.  Nassau  Electric  B.  B.  Co.  (34  App.  Div.  71)  this 
court  held  that  a  passenger  who  was  permitted  to  ride  upon  the  run- 
ning board  of  a  car,  and  who  was  thrown  off  by  a  sudden  jerk,  could 
recover ;  that  it  was  not  negligence  per  se  to  ride  upon  the  running 
board,  and  that  the  jerk  was  sufficient  evidence  qfnegliffence  under 
the  circumstances.  The  court  said  (p.  74) :  "  The  defendant  had 
accepted  the  plaintiff  for  carriage,  it  collected  his  fare  and  knew  the 
place  he  occupied  upon  the  car.  It  was  bound  to  know  that  the 
application  of  motive  power  in  such  manner  as  to  cause  the  car  to 
give  a  violent  jerk  was  extremely  hazardous,  in  view  of  the  position 
of  many  of  the  passengers  upon  the  car,  and  might  result  in  injury. 
The  jury  were,  therefore,  authorized  to  say  that  it  was  a  negligent 
act.  {Dochtermann  v.  Brooklyn  Heights  B.  B.  Co.,  32  App.  Div. 
13;  Schaefer  v.  Union  By.  Co.,  29  id.  261.)" 
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The  same  principle  was  enforced  by  this  court  in  Brainard  v. 
Nassau  Electrw  B.  B.  Co,  (44  App.  Div.  613),  with  the  additional 
holding  that,  under  the  circumstances  of  this  case,  it  is  fair  to  assume 
that  the  passenger  who  is  placed  in  a  dangerous  position  is  availing 
himself  while  there  of  such  means  as  are  provided  for  his  security. 

In  Henderson  v.  Nassau  Electric  B.  B.  Co.  (46  App.  Div.  280) 
this  court  expressly  held  that  where  the  defendant  accepted  passen- 
gers standing  upon  the  running  board,  it  was  chargeable  w^ith  notice 
of  the  risks  incident  to  their  position,  and  that  it  was  the  duty  of 
those  occupied  with  the  operation  of  the  car  to  exercise  great  care 
to  see  that  injury  is  not  inflicted  upon  such  passengers.  To  the  same 
«fiEect  is  the  earlier  decision  of  this  court  in  Wood  v.  Brooklyn  City 
B.  B.  Co.  (5  App.  Div.  492). 

In  L%Lcas  v.  Metropolitan  Street  B.  Co.  (56  App.  Div.  405)  the 
Appellate  Division  in  the  first  department  has  since  gone  still  farther, 
And  has  laid  down  the  salutary  doctrine  that  a  street  railroad  com- 
pany which  permits  a  passenger  upon  one  of  its  cars,  who  is  unable 
to  obtain  a  seat,  to  stand  upon  the  front  platform  and  there  collects 
his  fare,  is  obliged  to  exercise  extraordinary  care  to  transport  him 
to  his  destination  without  injury. 

See,  also,  Sheeron  v.  Coney  Island  <&  Brooklyn  B.  B.  Co.  (78 
App.  Div.  476),  where  it  was  expressly  held  by  this  court  that  under 
similar  conditions  in  effect  to  those  herein  presented  the  case  should 
be  submitted  to  the  jury. 

In  Clark  v.  Eighth  Avenue  Bailroad  Co.  (36  N.  Y.  135)  the  Court 
of  Appeals  held  that  while  riding  on  the  platform  of  a  street  car 
was  prima  facie  evidence  of  negligence,  the  presumption  was 
rebutted  on  showing  the  car  and  platform  to  be  full  of  passengers, 
with  no  room  for  more;  and  that  the  conductor  called  for  and 
received  fares  from  such  passengers.  The  court  further  held,  as 
per  the  head  note,  that  "  Such  fact  warrants  the  jury  in  finding  that 
the  plaintiff  had  been  invited  by  those  having  charge  of  the  car  to 
ride  in  that  place,  and  that  an  implied  assurance  had  been  given 
that  it  was  a  suitable  and  safe  place  to  ride."  (See,  also,  Francisco 
V.  Troy  <k  Lansingburgh  B.  B.  Co.^  88  Hun,  464 ;  Miles  v.  King 
18  App.  Div.  41 ;  Grotsch  v.  Steinway  By.  Co.^  19  id.  130 ;  Schaefer 
V.  Union  By.  Co.y  29  id.  261 ;  Dochtermann  v.  Brooklyn  Heights 
B.  B.  Co.,  32  id.  13 ;  Eberhardt  v.  Metropolitan  Street  B.  Oo.^  69 
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id.  560 ;  Oinna  v.  Second  Avenue  Railroad  Co.^  67  N.  Y.  596 ; 
Nclam,  V.  BrooTdyn  City  dk  Newtown  H.  H.  Co.,  87  id.  68 ;  jBar- 
tholomew  V.  iT.  I".  C  cfe  B.  E,  JR.  E.  Co.,  102  id.  716 ;  Graham 
V.  Manhattan  E.  Co.,  149  id.  336 ;  Haeiings  v.  Central  Croeetown 
E.  E.  Co.,  7  App.  Div.  312;  Dillon  v.  Forty  second  Street  E.  Co., 
28  id.  404.) 

I  am  unable  to  find  a  case  to  the  contrary.  Of  those  cited  on 
behalf  of  the  respondent  it  may  be  said  as  was  said  by  Judge  Cullen 
in  one  of  them,  viz.,  Dochtermann  v.  BrooTdyn  Heights  E.  E.  Co. 
{supra,  at  p.  15) :  "  Most  of  the  cases  cited  by  the  respondent's 
counsel  are  plainly  distinguishable  from  the  one  before  us.  Hayes 
V.  Forty-second  St.,  etc.,  E.  E.  Co.  (97  N.  Y.  259) ;  Paulson  v. 
Brooklyn  City  E.  E.  Co.  (13  Misc.  Rep.  387),  and  Bradley  v. 
Second  Avenue  E.  E.  Co.  (90  Hun,  419),  were  all  cases  where  the 
parties  voluntarily  and  without  necessity  were  standing  on  the 
platform.  Now,  while  it  is  not  negligence  per  se  to  stand  on  the 
platform  of  a  street  car,  it  is  but  fair  and  reasonable  that  the  person 
^0  riding  should  assume  the  risk  ordinarily  incident  to  such  a  posi- 
tion from  the  jolts  and  jars  of  the  moving  car,  the  unevenness  of 
the  track  and  the  turning  of  curves,  and  not  increase  the  responsi- 
bility or  liability  of  the  carrier  for  his  safety."  What  was  said  by 
the  learned  jurist  of  the  persons  "  so  riding "  must  be  deemed  to 
refer  to  those  alluded  to  by  him  in  the  sentence  immediately  preced- 
ing, viz.,  those  who  "  voluntarily  and  without  necessity  "  chose  to 
ride  upon  the  platform,  for  there  was  no  obvious  intent  to  overrule 
the  class  of  cases  from  which  I  have  made  citation.  Those  who 
voluntarily  and  unnecessarily  elect  to  ride  in  a  dangerous  place  may 
very  well  be  held  to  assume  the  risk  incident  to  the  position  ;  and 
as  to  them  there  is  of  course  no  assurance  on  the  part  of  the  carrier 
that  the  place  is  safe  as  was  said  by  the  Court  of  Appeals  in  the 
Cla/rh  Case  {supra),  and  no  duty  enjoined  by  law  of  protecting 
them  by  the  exercise  of  extraordinary  care  as  was  said  by  the 
Appellate  Division  in  the  first  department  in  the  Lucas  Case 
{supra).  But  the  doctrine  of  the  many  cases  herein  cited  has  not 
jet  been  authoritatively  overthrown  to  the  effect  that  passengers 
who  are  forced  or  invited  by  the  common  carrier  to  occupy  a  posi- 
tion upon  the  platform,  the  steps  or  the  running  board,  may  travel 
Afp.  Div.— Vol.  LXXXIX.        28 
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there  upon  the  implied  assurance  that  the  car  will  be  so  run  as  to 
make  it  safe ;  that  the  duty  exists  upon  the  part  of  the  carrier  to 
insure  such  safety  so  far  as  the  exercise  of  commensurate  care  will 
accomplish  that  result ;  and  that  a  sudden  jerk  or  jump  or  a  rate  of 
speed  so  great  as  to  necessarily  throw  them  from  the  car  {Hassen 
V.  Nassau  Electric  R.  R.  Co.^  supra)  is  of  itself  sufficient  evidence 
of  negligence  under  the  circumstances.  The  court  cannot  take 
judicial  notice,  and  there  certainly  was  no  proof,  that  the  defend- 
ant's cars  are  always  overcrowded,  and  that  the  steps  as  well  as  the 
body  of  the  cars  are  always  sold  to  patrons.  The  overcrowding  of 
the  car  must,  therefore,  be  regarded  as  unusual.  The  step  was  an 
unusually  dangerous  place  for  the  defendant  to  place  a  passenger, 
and  under  the  unbroken  line  of  authorities  that  fact  enjoined  upon 
it  the  exercise  of  very  great  care  to  render  his  transportation  safe. 
It  may  be  that  the  plaintiff's  injuries  were  slight,  but  that  fact  does 
not  affect  his  right  to  justice  and  to  the  enforcement  of  the  law. 

None  of  the  authorities  mentioned  in  the  prevailing  opinion  sup- 
ports the  doctrine  that  the  common  carrier  of  passengers  for  hire  is 
exempted  from  liability  merely  because  the  mischief  was  accom- 
plished by  a  greyhound-like  movement  of  the  car.  The  plaintiff's 
testimony  that  "aZZ  at  once  the  car  gave  a  jump"  is  a  distinct  asser- 
tion that  the  movement  which  threw  him  off  was  a  sudden  one,  and 
in  that  particular  different  in  character  from  the  preceding  move- 
ment, under  which  he  had  managed  to  maintain  his  footing.  He 
gave  undisputed  evidence  tending  to  establish  that  he  was  accepted 
as  a  passenger  in  a  place  where  his  safety  depended  upon  his  being 
carried  at  a  rate  of  speed  which  would  enable  him  to  hang  on  to  the 
means  of  safety  furnished  him,  and  that  he  was  nevertheless  carried 
along  without  any  relaxation  of  the  usual  fast  rate  until  by  ^^jump 
of  the  car  which  came  all  at  otice  he  was  torn  from  his  holding  and 
thrown  to  the  ground  by  reason  only  of  the  sudden  jump  of  the  car 
thus  occasioned,  and  both  in  reason  and  by  authority  was  clearly 
entitled  to  submit  his  claim  for  compensation  to  the  judgment  of  a 
jury. 

I,  therefore,  vote  for  reversal. 

WooDWABD,  J.,  concurred. 
Judgment  ai&rmed,  with  costs. 
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C!oBNEiJA  H.  B.  RoGBss,  Appellant,  v.  Philip  M.  Whbelsb  and 
John  H.  Stoddard,  Individaally  and  as  Executors,  etc.,  of  Luot 
E.  Stoddard,  Deceased,  and  John  W.  Swbenbt,  as  Execator, 
etc.,  of  Gboboe  S.  Whbblbr,  Deceased,  Respondents. 

Jinnder  of  eau$e$  of  action — toJiers  a  complaint  asking  for  an  accounting  aUegcs  one 
primary,  right  and  one  tulffcct  of  action,  the  distinction  bettoeen  liability  in  a 
representative  and  in  an  individual  capacity  is  immaterial — lohat  eaueee  (ff  action 
are  properly  joined  —  in  equity  ail  the  eaueee  cf  action  need  not  affect  ail  the  par- 
ties in  the  same  wzy. 

In  an  action  brought  by  Cornelia  H.  B.  Rogers  against  Philip  H.  Wheeler  and 
John  H.  Stoddard,  individually  and  as  executors,  etc.,  of  Lucy  E.  Stoddard 
and  John  W.  Sweeney,  as  executor,  etc.,  of  George  S.  Wheeler,  it  appeared 
from  the  complaint  that  Samuel  T.  Rogers,  the  plaintiff's  predecessor,  and  A. 
S.  Wheeler  made  a  written  contract  by  which  Wheeler  agreed  to  invest  the 
moneys  of  Rogers  in  realty  sold  for  unpaid  taxes,  to  do  all  the  business  con- 
nected with  the  purchase  and  management  of  the  property  and  to  pay  semi- 
annually to  Rogers  a  proportion  of  the  interest,  retaining  the  balance  thereof 
as  his  compensation.  The  contract  was  made  binding  upon  Wheeler's  execu- 
tors, administrators  and  assigns. 

Upon  the  death  of  A.  S.  Wheeler,  which  occurred  after  the  interest  of  Rogers 
had  passed  to  the  plaintiff,  (George  S.  Wlieeler  was  appointed  his  executor- 
Nancy  B.  Wheeler,  the  wife  of  A.  S.  Wheeler,  as  his  assignee  and  as  his  legatee 
and  devisee,  received  the  property,  business  and  assets  in  question,  and  in  such 
capacity,  and  also  by  her  own  Individual  agreement  with  the  plaintiff,  carried 
on  the  business  under  the  original  contiact. 

Upon  her  death  the  said  Qeorge  S.  Wheeler  became  her  executor,  and  as  such, 
and  by  virtue  of  his  own  individual  agreement,  he  carried  on  the  business 
under  the  original  contract.  Upon  his  death,  Lucy  E.  Stoddard  succeeded  him 
as  executrix  of  Mrs.  Wheeler,  and  as  such,  and  by  her  individual  contract,  she 
carried  on  the  business.  Upon  the  death  of  Lucy  E.  Stoddard  the  defendants 
John  H.  Stoddard  and  Philip  H.  Wheeler  became  her  executors,  and  as  such 
and  by  virtue  of  their  own  individual  agreement,  carried  on  the  business. 

The  relief  demanded  was  an  accounting  for  the  fund. 

Seld,  that  the  agency  created  by  the  contract  involved  elements  of  trust  and 
confidence  beyond  those  incident  to  cases  of  naked  agency  and  justified  the 
maintenance  of  an  action  in  equity  for  an  accounting; 

That,  as  the  facts  alleged  showed  one  primary  right,  namely,  that  to  an  account- 
ing for  the  fund,  and  one  wrong  done  by  the  defendants,  namely,  the  failure 
to  account  for  it  after  having  it  in  their  charge,  the  complaint  did  not  state 
more  than  one  cause  of  action; 

That  the  distinction  between  liability  founded  upon  the  obligation  of  the  defend- 
ants in  their  representative  capacities  and  upon  their  individual  agreements 
was  not  material; 
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That,  assuming  that  the  complaint  stated  more  than  one  cause  of  action,  the 
causes  of  action  arose  out  of  transactions  connected  with  the  same  subject  of 
action  and  might  be  united  under  subdivision  9  of  section  484  of  the  Code  of 
Civil  Procedure; 

That,  admitting  that  causes  of  action  were  stated  against  the  defendants  indi. 
vidually  and  in  their  representative  capacities,  the  causes  of  action  having 
arisen  out  of  transactions  connected  with  the  same  subject  of  action,  might  be 
joined  under  section  1815  of  the  Code  of  Civil  Procedure; 

That  the  action  being  one  in  equity,  it  was  not  necessary  that  the  causes  of 
action  should  affect  all  of  the  defendants  to  the  same  extent  or  in  the  same 
way. 

Appeal  by  the  plaintiflf,  Cornelia  H.  B.  Rogers,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
25th  day  of  February,  1903,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Kings  County  Special  Term,  sustaining  the 
separate  demurrers  of  the  defendants  to  the  plaintifiE's  complaint 

John  G.  Agar,  for  the  appellant. 

Albert  O.  McDonaldy  for  the  respondents. 

Jenks,  J. : 

These  are  appeals  from  interlocutory  judgments  sustaining' 
demurrers.  In  1860  Mr.  A.  S.  Wheeler  and  the  predecessor  of  the 
plaintiff,  Samuel  T.  Rogers,  made  a  contract  in  writing  to  which  there 
were  two  supplements.  Mr.  Wheeler  was  to  invest  the  moneys  of 
the  plaintiff's  predecessor  in  realty  sold  for  unpaid  taxes,  to  do  all 
of  the  business  connected  with  purchases  and  management,  and  to 
pay  semi-annually  to  the  investor  a  proportion  of  the  interest,  retain- 
ing the  balance  thereof  as  his  commissions  and  in  consideration  of 
his  guaranty.  The  contract  was  made  binding  upon  Mr.  Wheeler's 
executors,  administrators  and  assigns.  The  venture  was  continued 
for  many  years  after  the  death  of  Mr.  A.  S.  Wheeler,  and  the  defend- 
ants are  the  finals  of  the  articulation  of  persons  who,  from  time  to 
time  and  in  succession,  have  managed  the  business.  I  think  that 
the  relations  of  Mr.  Wheeler  and  of  liis  snccessora  involve  elements 
of  trust  and  confidence  beyond  those  incident  to  naked  agency. 
Under  the  tax  scheme  as  it  existed  in  1860,  the  property  in  arrears 
was  sold  for  the  lowest  term  of  years  possible  that  would  secure  the 
payment  of  the  tax  by  the  purchaser,  and  a  certificate  of  such  sale 
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was  issued.  (Laws  of  1854,  chap.  384,  tit.  6,  §  26.)  The  owner, 
mortgagee  or  other  person  interested,  at  any  time  within  two  years 
after  the  sale,  might  redeem  the  said  land  by  paying  to  the 
collector  for  the  nse  of  the  purchaser  the  said  purchase  money^ 
plus  subsequent  taxes  paid  by  the  purchaser,  with  fifteen  per  cent 
per  annum  in  addition.  (See  Laws  of  1860,  chap.  158,  amdg.  Laws  of 
1854,  chap.  384,  tit.  5,  §  29.)  If  there  w&s  not  redemption,  then  the 
purchaser  received  a  conveyance.  (Consol.  Act  of  1854,*  §  33.) 
Thus,  it  is  evident  that  one  who  paid  over  money  for  such  investments, 
content  with  a  provision  that  he  should  have  a  certain  part  of  the  legal 
interest  earned  or  a  percentage  of  the  profits,  necessarily  left  much 
to  the  discretion,  judgment  and  business  integrity  of  his  agent,  and 
so  must  have  put  faith  and  trust  in  him.  There  flows  out  of  such 
enterprise  divers  purchases  for  different  sums,  redemptions  at 
different  times,  receipts  of  interest  for  different  periods,  allow- 
ances for  subsequent  taxes,  reinvestments  in  other  purchases;  in 
fine,  the  turning  over  of  money  in  different  amounts  with  vary- 
ing profits  at  uncertain  periods.  It  is  hard  to  conceive  a  ven- 
ture in  which  the  agent  has  a  freer  hand  and  more  exclu- 
sive knowledge  of  the  actual  profits,  unless  it  be  the  so-called 
blind  pools  of  the  stock  jobbers.  The  parties  stand  in  a  confi- 
dential relation  which  justified  the  calling  for  and  the  rendition 
of  an  account  in  equity.  As  is  said  by  Finch,  J.,  in  Marvin  v. 
Brooks  (94  N.  Y.  71,  75) :  "  Such  a  decree  proceeds  upon  the 
ground  that  the  defendant  stands  in  the  attitude  of  an  agent  dealing 
to  some  extent  with  the  money  or  property  of  the  other  party ; 
intrusted  in  a  confidential  relation  with  an  interest  which  makes 
him  a  quasi  trustee,  and  by  reason  of  that  relation  knowing  what 
the  other  party  cannot  know,  and  bound  to  reveal  to  him  the  entire 
truth.''  (See,  too,  ScJumtzY,  OaJcmmi,  163  N.  Y.  148, 157.)  It  is 
unnecessary  to  trace  throughout  the  succeeding  changes  in  the 
scheme  for  the  sales  of  lands  for  unpaid  taxes  ;  suffice  it  to  say  that 
whatever  they  were,  necessarily  there  must  have  been  a  reliance 
upon  or  confidence  in  the  manager  of  the  business. 

So  far  as  the  defendants  Mr.  Stoddard  and  Mr.  Wheeler  are  con- 
cerned, their  relation  to  the  investment  may  thus  be  summarized. 
After  Mr.  A.  S.  Wheeler  died,  Mr.  George  S.  Wheeler  became  his 

*Iiaw8  of  1854,  chap.  884,  tit.  5.^[Rbp. 
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executor.  Mr.  A.  S.  Wheeler's  wife,  Nancy  B.  Wheeler,  as  his 
assignee  and  as  his  legatee  and  devisee,  received  the  property,  busi- 
ness and  assets  in  question,  and,  in  such  capacity  and  also  by  her  own 
individual  agreement  with  the  plaintiff  who  had  succeeded  to  the 
interest  of  Samuel  T.  Rogers  in  the  contract  prior  to  the  death 
of  A.  S.  Wheeler,  carried  on  the  business  under  the  original  con- 
tract. When  she  died,  the  said  Mr.  George  S.  Wheeler  became 
her  executor,  and  both  as  such  and  by  virtue  of  his  individual 
agreement  carried  on  the  business  under  the  original  contract. 
When  he  died,  Mrs.  Lucy  E.  Stoddard  succeeded  him  as  execu- 
tor of  Mrs.  Wheeler,  and  as  such  and  by  her  individual  contract 
carried  on  the  business.  Upon  the  death  of  Mrs.  Stoddard,  the 
said  defendants  Mr.  Stoddard  and  Mr.  Wheeler  became  her  execu- 
tors, and  as  such  and  by  virtue  of  their  own  individual  agree- 
ments carried  on  the  business.  The  investments  and  the  business 
management  under  the  terms  of  the  original  contract  have  been 
continued  through  the  oflScial  and  legal  representatives  of  Mr. 
Wheeler  and  those  who  succeeded  them  respectively  until  the  present 
day. 

The  defendants  demur,  saying  that  the  plaintiff  has  attempted  to 
unite  two  or  more  causes  of  action  in  that  she  sets  forth  eight  or 
nine  separate  causes  of  action  against  each  individual  and  each  rep- 
resentative in  the  succession  stated.  I  am  not  prepared  to  admit  that 
there  are  two  or  more  causes  of  action.  The  learned  counsel  for  the 
appellant  cites  us  to  the  discussion  of  a  cause  of  action  in  Wiles  v. 
JSuydam  (64  N.  Y.  173).  In  the  opinion,  Chitrch,  Ch.  J.,  commends 
the  discussion  of  Professor  Pomeroy  upon  this  subje<it.  That  dis- 
cussion is  long  and  learned,  and  cannot  be  presented  or  summarized 
in  this  opinion,  but  I  make  this  quotation  from  that  author's  work 
on  Code  Remedies* :  "  The  result  of  this  analysis  of  the  necessary 
elements  which  enter  into  every  action  is  simple,  easily  to  be  under- 
stood, and  yet  exceedingly  important ;  and  the  principle  I  have  thus 
deduced  will  serve  as  an  unerring  test  in  determining  whether  different 
causes  of  action  have  been  joined  in  a  pleading,  or  whether  one  alone 
has  been  stated.  If  the  facts  alleged  show  one  primary  right  of 
the  plaintiff,  and  one  wrong  done  by  the  defendant  which  involves 

'  ♦3ded.  §  455.— [Rep. 
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that  right,  the  plaintiff  has  stated  but  a  single  canse  of  action,  no 
matter  liow  many  forms  and  kinds  of  relief  he  may  claim  that  he 
is  entitled  to,  and  may  ask  to  recover ;  the  relief  is  no  part  of  the 
caase  of  action.  In  applying  this  test,  however,  it  must  be  observed 
that  the  single  primary  right,  and  the  single  wrong,  which,  taken 
together,  constitute  the  one  canse  of  action,  may  each  be  very  com- 
plicated. For  example,  the  primary  right  of  ownership  inckides 
not  only  the  particular  subordinate  rights  to  use  the  thing  owned  in 
any  manner  permitted  by  the  law,  but  also  similar  rights  to  the  for- 
bearance on  the  part  of  all  mankind  to  molest  the  proprietor  in  such 
use.  The  facts  which  constitute  the  delict  complained  of  may 
embrace  not  only  the  wrongful  obtaining,  and  keeping  possession, 
in  such  a  case  as  the  one  last  supposed,  but  also  the  procuring  and 
holding  deeds  of  conveyance  or  other  muniments  of  title,  by  which 
such  possession  is  made  possible,  and  to  appear  rightful.  These 
suggestions  are  necessary  to  guard  against  the  mistake  of  supposing 
that  a  distinct  cause  of  action  will  arise  from  each  special  subordi- 
nate right  included  in  the  general  primary  right  held  by  the  plain- 
tiff, or  from  each  particular  act  of  wrong,  which,  in  connection  with 
others,  may  make  up  the  composite  but  single  delict  complained  of." 
{Seej  toOy  Donnelly  v.  Zamberty  62  App.  Div.  189,  191  et  aeq, ; 
STddmore  v.  Collier^  8  Hun,  50 ;  Bay  v.  Stone^  15  Abb.  Pr.  [K  S.] 
137 ;  Haines  v.  Holliatery  64  N.  Y.  1.)  It  may  well  be  said  that 
the  facts  alleged  show  one  primary  right,  namely,  that  of  an  account- 
ing for  this  fund,  and  one  wrong  done  by  the  defendants,  namely, 
the  failure  to  account  for  it  after  having  it  in  their  charge.  All 
that  the  plaintiff  seeks  is  an  accounting.  It  is  immaterial  that  others 
may  heretofore  have  had  it  in  their  charge,  so  long  as  the  defend- 
ants ultimately  came  into  its  possession  with  the  liability  to  account, 
and  whether  the  obligation  arises  from  their  oflScial  succession,  or 
that  coupled  with  their  individual  agreement  is  simply  a  question  of 
their  grounds  of  liability.  The  distinction  between  liability  founded 
upon  the  obligation  of  the  defendants  in  their  representative  capaci- 
ties and  perforce  their  individual  agreements  need  not  obtain  in  this 
case. 

In  Fellows  v.  Fellows  (4  Cow.  682,  698)  Woodworth,  J^  says : 
**  I  am  clearly  of  opinion  that  this  is  not  a  case  within  the  rule 
relied  on  by  the  appellant ;  but  must  be  considered  as  falling  within 
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that  class  of  cases  where  there  is  a  common  interest  among  all,  cen- 
tering in  the  point  in  issue  in  the  cause.  Lord  Redesdale,  in 
Whaley  v.  Dcuwaon  (2  Sch.  &  Lefr.  370),  observes,  that  in  the 
English  cases,  where  demurrers,  because  the  plaintiff  demanded  in 
liis  bill  matters  of  distinct  natures  against  several  defendants  not 
connected  in  interest,  have  been  overruled,  there  has  been  a  general 
right  in  the  plaintiff  covering  the  whole  case,  although  the  rights  of 
the  defendants  may  have  been  distinct.  In  such  cases,  the  court 
proceeds  on  the  ground  of  preventing  multiplicity  of  suits,  where 
one  general  right  is  claimed  by  the  plaintiff  against  all  the  defend* 
ants.  A  demurrer  lies  where  the  subjects  of  the  suit  are,  in  them- 
selves, distinct.  Here  the  subject  is  the  property  of  John  Fellows^ 
in  the  hands  of  the  defendants.  The  case  does  not  afford  ground 
for  a  demurrer  within  the  authorities  cited."  (See,  too.  New  York 
d:  New  Haven  B,  H.  Co.  v.  Schvyler,  17  N.  Y.  592,  606 ;  Mahler 
V.  Schmidtj  43  Hun,  512.) 

But  let  us  assume  that  there  is  more  than  one  cause  of  action ; 
nevertheless,  I  am  of  opinion  that  they  can  be  united  under  subdi- 
vision 9  of  section  484  of  the  Code  of  Civil  Procedure,  because  they 
arise  out  of  transactions  connected  with  the  same  subject  of  action* 
"  Transaction  "  means  "  The  doing  or  performance  of  any  business ; 
the  management  of  an  affair."  (Bouvier  Law  Diet.)  Professor 
Pomeroy  adopts  and  approves  the  definition  of  Worcester :  **  The 
act  of  transacting  or  conducting  any  business ;  negotiation ;  manage- 
ment; *  *  *  a  proceeding."  (Pom.  Code  Rem.  [3d  ed.} 
§  473.)  The  Century  Dictionary  defines  the  word  as  "  The  man- 
agement or  settlement  of  an  affair ;  a  doing  or  performing."  The 
words  "subject  of  action"  in  their  present  significance  are,  I 
think,  well  defined  in  McKinney  v.  Collins  (88  K  Y.  216,  221), 
where  the  court,  per  Dan  forth,  J.,  say :  "  What  do  the  words 
'subject  of  the  action'  mean?  That  they  are  words  of  limita- 
tion and  qualification  is  plain  from  the  language  of  both  sub- 
divisions 3  and  4.*  Evidently  they  are  not  identical  with  the 
words '  cause  of  action,'  and  are  not  satisfied  when  the  court  has 
before  it  merely  the  obligation  of  a  contract.  They  seem  to  have  • 
relation  to  some  property  or  thing  concerning  which  the  proceed- 
ing is  instituted  and  carried  on,  and  the  changes  to  be  effected  by  it» 

*  Code  Proc.  §  135.  subds.  3,  4.  —  [Rep. 
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Similar  words  are  found  in  section  167  (formerly  section  143),  a& 
amended  in  the  laws  of  1855,  chap.  392,*  providing,  that  the  plain- 
tiff may  nnite  in  the  same  complaint,  several  causes  of  action,  whether 
they  be  such  as  have  been  heretofore  denominated  legal  or  equitable^ 
or  both,  where  they  all  arise  out  of  the  same  transaction  or  transac- 
tions connected  with  the  same  *  subject-matter.' " 

True,  very  learned  judges  have  handled  the  phrase  gingerly,  e.  g.y 
CoMSTocK,  J.,  in  JV'ew  York  <&  New  Haven  R.  B.  Co.  v.  Schuyler 
(17  K  Y.  592) ;  Church,  Ch.  J.,  in  WUea  v.  Suydam  (64  N.  Y.  173). 
Professor  Pomeroy,  after  his  general  discussion,  concludes  as  fol- 
lows :  "  I  can  conceive  of  no  other  interpretation  which  will  apply 
to  the  phrase  and  meet  all  the  requirements  of  the  context.  '  Sub- 
ject-matter of  the  action '  is  not  the  ^  cause  of  action,'  nor  the  ^  object 
of  the  action.'  It  rather  describes  the  physical  facts,  the  things  real 
or  personal,  the  money,  lands,  chattels  and  the  like,  in  relation  to- 
which  the  suit  is  prosecuted.  It  is  possible,  therefore,  that  several 
different  ^  transactions '  should  have  a  connection  with  this  '  subject- 
matter,'  or,  what  seems  to  me  to  be  the  same  thing,  with  this  ^  sub- 
ject of  action.'  The  whole  passage  is,  at  best,  a  difficult  one  to 
construe  in  such  a  manner  that  any  explicit  and  definite  rule  can  be. 
extracted  from  it.  I  remark,  in  bringing  this  analysis  of  the  lan- 
guage to  a  close,  that  the  latter  clause  of  the  subdivision  —  'or 
transactions  connected  with  the  same  subject  of  action '  —  can  prob- 
ably have  no  application  to  legal  causes  of  action,  and  can  only  be 
resorted  to  in  practice  as  describing  some  equitable  suits  which 
involve  extremely  complicated  matters.  In  fact,  Mr.  Justice  Com- 
stock's  position  is  doubtless  correct,  that  the  entire  subdivision  finds 
its  primary  and  by  far  most  important  application  to  equitable  rather 
than  to  legal  proceeding8."t 

The  plaintiff  is  suing  but  for  an  accounting  under  the  original 
contract,  alleging  that  upon  the  death  of  the  original  promisor  it 
was  carried  out  by  these  defendants  by  virtue  of  their  respective 
legal  successions  and  their  individual  agreements. 

But  if  it  be  further  contended  that  there  are  causes  of  action 
*  against  the  defendants  individually  and  as  representatives,  the 

*See  Code  Proc.  §  167,  as  amd.  by  Laws  of  1862»  chap.  892,  and  Laws  of  1868, 
chap.  802.—  [Rkp. 

t  Pom.  Code  Rem.  (8d  ed.)  §  475.--  [Rep. 
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answer  is  tliat  section  1815  of  the  Code  of  Civil  Procedure  permits 
this,  provided  the  causes  arise  out  of  transactions  connected  with  the 
same  subject  of  action.  I  have  heretofore  attempted  to  show  that 
such  is  the  case.  So  far  as  the  defendant  Mr.  Sweeney  is  concerned, 
it  is  alleged  that  he  is  the  executor  of  the  said  Mr.  George  S.  Wheeler 
(wlio  was  executor  of  both  Mr.  A.  S.  Wheeler  and  Mrs.  Nancy  B. 
Wheeler),  who  continued  the  business  after  her  death,  both  as  her 
executor  and  perforce  of  his  individual  agreement  with  the  plain- 
tiff. In  equitable  actions  the  causes  of  action  are  not  requii-ed  '^  to 
affect  all  the  defendants  to  the  same  extent  or  in  the  same  way." 
{Gray  v.  Fuller^  17  App.  Div.  29,  36.)  The  causes  of  action  do 
not  require  a  different  mode  of  trial,  forasmuch  as  they  all  center 
around  an  accounting  for  a  specific  investment  in  a  particular  busi- 
ness, and  they  are  not  inconsistent  in  that  the  defendants  may  have 
conducted  the  business  either  in  their  representative  or  their  indi- 
vidual capacity. 

The  interlocutory  judgment  should  be  reversed  and  the  demurrer 
overruled,  with  costs,  with  leave  to  the  defendants  to  plead. 

Goodrich,  P.  J.,  Woodward  and  Hirschbkro,  JJ.,  concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  over- 
ruled, with  costs,  with  leave  to  the  defendants  to  plead  over  upon 
payment. 


The  City  of  New  York,  Eespondent,  v.  New  York  aijd  Qitbens 
County  Railway  Company,  Appellant. 

Ordinance  requiring  a  placard  stating  iJie  destination  of  a  car — what  is  a  compli- 
ance therewith — ordinance  requiring  that  passengers  be  carried  to  such  destination 
without  change  of  cars — what  accident  does  not  render  compliance  therewith  impos- 
sible — judicial  notice  t?iat  Flushing  was  a  village  in  Queens  county. 

The  posting  upon  a  street  car  of  a  placard  bearing  the  words  "  Flushing  via 
Jackson  Avenue  "  is  a  sufficient  and  substantial  compliance  with  an  ordinance 
of  the  city  of  New  York  requiring  street  surface  railway  companies  to  place 
upon  each  of  their  cars  a  placard  stating  the  destination  thereof. 

Evidence  that  the  passengers  upon  a  street  car  in  the  city  of  New  York  were 
transferred  to  another  car,  because  an  accident  to  another  car  had  delayed 
traffic  upon  the  road,  and  because  the  railroad  officials  thought  that  they  could 
thereby  serve  the  greatest  good  of  the  greatest  number  of  proposed  passengers, 
at  the  expense  of  those  who  were  actual  passengers  entitled  to  be  carried 
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to  their  destination,  does  not  bring  the  case  within  the  exception  contained  in 
the  ordinance  of  the  city  of  New  York  requiring  street  railway  companies  to 
carry  their  passengers  to  their  destinations  without  change  of  cars,  unless  '*  by 
reason  of  any  accident,  compliance  with  the  ordinance  is  rendered  impossible." 
The  court  will  take  judicial  notice  that  Flushing  was  once  the  name  of  a  village 
or  town  in  the  county  of  Queens  now  merged  in  the  city  of  New  York. 

Appeal  b^'  the  defendant,  the  New  York  and  Queens  County 
Railway  Company,  from  a  judgment  of  the  Municipal  Court  of  the 
<5ity  of  New  York,  borough  of  Queens,  in  favor  of  the  plaintiff, 
-entered  on  the  7th  day  of  April,  1903. 

The  action  was  brought  to  recover  penalties  for  violations  of  the 
following  ordinance  of  the  city  of  New  York : 

"  Section  1.  Every  car  owned,  operated,  managed  or  controlled 
by  a  street  surface  railroad  company  in  the  streets  or  highways  of 
The  City  gf  New  York,  shall  (»rry  throughout  its  route  on  the  out- 
ride, in  front  and  on  top  of  each  and  every  car  so  operated,  a  sign- 
board or  placard  upon  which  shall  appear  conspicuously  the  destina- 
tion of  the  said  car.  Every  such  company  must  carry  for  a  single 
fare  upon  such  car,  without  change  therefrom,  each  and  every  pas- 
senger to  any  regular  stopping  place  desired  by  him,  upon  said  car's 
route,  in  the  direction  of  the  destination  so  designated;  and  for 
every  violation  of  the  ordinance  there  shall  be  recoverable  against 
the  company  so  offending  a  penalty  of  one  hundred  dollars  in  an 
action  to  be  brought  in  the  name  of  The  City  of  New  York. 

"  Sec.  2.  This  ordinance  shall  not  apply  to  a  transfer  made  to  a 
connecting  line,  going  in  a  different  direction  from  that  in  which 
sqch  car  may  be  going,  nor  where  by  reason  of  any  accident  com- 
pliance with  the  ordinance  is  rendered  impossible." 

WiUiam  E,  Stewart  [^George  F,  Hickey  with  him  on  the  brief], 
for  the  appellant. 

JRichmond  Weed^  iqv  the  respondent. 

Jbnks,  J. : 

,1  am  far  from  saying  that  ^'Sandford  and  Parsons  Avenues, 
Flushing,"  might  not  fall  within  the  term  ^^  destination."  But  that 
is  not  the  question.  It  is  rather  whether  "  Flushing,  via  Jackson 
Avenue,"  is  a  compliance  with  the  ordinance  in  that  respect.  The 
purpose  of  the  ordinance  undoubtedly  is  to  enable  proposed  passen- 
gers to   board  the  car  which  will  carry  them  to  the  place  they 
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seek.  The  placard  Ib  like  a  signboard  on  a  road,  its  parpoBe  being 
to  direct  the  traveler.  The  court  may  take  judicial  notice  that 
Flushing  was  once  the  name  of  a  village  and  town  in  the  county  of 
Queens,  now  merged  in  the  city  of  New  York.  It  is  still  pre- 
sumably a  popular  description  of  the  territory  formerly  within  that 
village  or  town,  and,  as  so  used,  indicates  a  particular  part  of  that 
city.  If  a  card  bear  the  placard  ^^  Flushing,"  is  it  not  a  sufficient 
description  of  the  destination  to  inform  the  passenger  who  desirea 
to  travel  to  a  place  within  the  territory  formerly  within  that  village 
or  town  that  the  car  will  take  him  there  ?  If  I  speak  of  a  city  aa 
my  destination,  I  do  not  necessarily  mean  that  my  journey  is  to  end 
at  the  first  reached  bounds  of  that  city,  but  tlie  term  is  an  apt 
description  if  my  proposed  journey  is  to  end  at  the  heart  of  the 
city  or  even  at  its  uttermost  limit. 

On  the  other  hand,  I  do  not  believe  that  by  the  use  of  the  pla- 
card ^'  Flushing,  via  Jackson  Avenue,"  the  company,  though  that 
particular  route  extended  into  Flushing,  could  contend  that  its  desti- 
nation need  be  the  first  boundary  line  of  that  place.  Of  course,  if 
the  route  of  the  car  was  wholly  within  a  place  known  as  Flushing^ 
the  placard  would  be  meaningless,  but  when,  as  in  this  case,  the  car 
started  in  the  territory  of  one  former  city  and  village  and  traveled 
to  another,  I  think  that  the  description  was  a  sufficient  and  substan- 
tial compliance  with  the  ordinance. 

As  to  the  second  alleged  violation,  I  think  that  the  defendant  has 
not  proved  that  compliance  with  the  ordinance  was  impossible  by 
reason  of  any  accident.  True,  the  traffic  was  delayed  in  conse- 
quence of  an  accident  to  another  car,  but  the  transfer  was  compelled 
because  the  inspector  or  other  official  thought  that  he  could  serve 
the  greatest  good  of  the  greatest  number  of  proposed  passengers,  at 
the  expense  of  those  who  were  actually  passengers  entitled  to  be 
carried  to  the  end  of  their  respective  journeys.  Accident,  then,  did 
not  make  the  continuous  travel  of  the  car  impossible. 

The  judgment  should  be  modified  in  accord  with  this  opinion, 
and  as  modified  affirmed,  without  costs. 

Babtlett,  Woodward,  Hibschbeso  and  Hooker,  J  J.,  concurred. 

Judgment  of  the  Municipal  Court  modified  in  accordance  with, 
opinion  of  Jbnes,  J.,  and  as  modified  affirmed,  without  costs. 
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<7EORG£    H.    DiEHL,    Eespondeiit,    v.    J.   PEREaBAiNE   Watson, 

Appellant. 

^Ctmitruetive  etidion  —  deelarations  of  a  janitor  that  he  thought  an  odor  came 
from  a  tent  pipe — eeope  of  a  janitor' »  authority — when  the  odor  does  not  reliefs 
the  tenant  from  paying  rent 

DeclaratioiiB  made  by  a  janitor  of  an  apartment  house,  to  a  tenant  of  one  of  the 
apartments,  that  he  "  thought"  that  an  odor,  which  had  at  times  penetrated  to 
the  tenant's  apartments,  was  due  to  the  shortness  of  a  certain  Tent  pipe  on  the 
outside  of  the  building,  are  inadmissible  to  establish  a  constructive  eyiction 
for  the  reason  that  they  rest  on  an  inference  by  the  janitor. 

JSemble,  that  they  are  further  inadmissible,  where  there  is  no  proof  that  they  were 
made  within  the  scope  of  the  Janitor's  authority. 

'The  fact  that  the  odor  arose  from  the  pipe  in  question  will  not  defeat  the  land- 
lord's claim  for  rent,  where  the  lease  did  not  contain  an  express  or  implied 
warranty  as  to  the  fitness  of  the  apartment  for  habitation,  and  no  evidence  is 
given  that  it  became  untenantable  through  any  default  or  wrongful  act  on  the 
part  of  the  landlord. 

Appeal  by  the  defendant,  J.  Peregraine  Watson,  from  a  jndg- 
■ment  of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  the  plaintiff. 

Oeorge  JEdwin  Joseph^  for  the  appellant. 

John  T,  McOover^i^  for  the  respondent. 

Jenks,  J. : 

The  action  is  for  rent  of  an  apartment,  and  the  defense  is  con- 
structive eviction.  The  case  of  the  tenant  is  that  he  went  into 
possession  under  a  lease  in  October ;  that  he  and  the  members  of  his 
family  soon  noticed  a  disagreeable  odor  at  certain  times  when  the 
windows  of  his  apartment  were  open,  which  they  first  attributed  to 
a  leak  of  illuminating  gas,  but  when  the  gas  pipe,  after  long  delay, 
was  repaired,  the  odor  continued,  and  that  members  of  the  family 
fiuffered  from  sore  throat.     In  April  the  tenant  moved  out. 

The  judgment  for  the  landlord  must  be  affirmed,  for  two  reasons : 
First.  I  think  that  the  proof  of  the  cause  of  this  odor  is  too  vague. 
The  tenant's  wife  testifies  that  she  does  not  know  whence  it  came. 
The  tenant  fences  with  the  inquiry  as  to  its  origin,  and  finally 
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states  that  it  came  in  the  windows  from  ap  between  the  houses. 
The  daughter  of  the  tenant  testifies  that  she  was  ignorant  whence 
the  odor  came  or  of  the  cause  of  it.  There  is  no  other  evidence  on 
this  subject,  save  that  these  witnesses  testify  to  certain  statements 
made  by  the  landlord's  janitor.  The  tenant's  wife  testifies  that 
only  the  janitor  "suggested  where  they  came  from;"  that  he 
thought  "it  was  the  pipes,"  and  that  he  said  that  be  had  pointed 
out  to  his  employer  that  it  came  from  a  shortness  of  a  pipe  which 
ran  up  the  outside  of  the  building.  I  think  that  this  evidence 
should  have  been  excluded  under  the  objection.  The  learned 
counsel  for  the  appellant  insists  that  they  were  declarations  within 
the  scope  of  the  janitor's  employment,  and,  therefore,  binding  on 
his  master,  the  owner.  We  are  cited  to  Quincy  v.  Warner  (7S 
Hun,  287)  and  Evera  v.  Weil  (17  N.  Y.  Supp.  29).  In  the  first 
case  the  court  said :  "  There  is  an  exception  to  the  admission  of 
proof  of  the  declaration  of  the  janitor,  that  the  accident  was  his 
fault  in  part,  which  is  not  entirely  free  from  doubt.  We  have 
concluded,  however,  that  the  testimony  was  admissible,  in  contra* 
diction  of  his  testimony,  which  was  to  the  effect  that  he  was  free 
from  fault."  In  the  second  case  the  court  simply  held  that  notice 
of  the  dangerous  condition  of  the  premises  to  him  who  acted  for 
the  owner  in  the  collection  of  the  rents,  and  who  was  frequently 
about  the  building,  followed  by  his  promise  to  repair,  was  at  least 
constructive  notice  to  the  owner.  It  may  be  held  that  the  janitor 
was  the  landlord's  servant  while  in  discharge  of  his  general  duties 
of  janitor.  (McAdam  Landl.  &  Ten.  1238.)  But  if  it  was  within 
the  scope  of  a  janitor's  authority  to  make  such  declarations  it  cer- 
tainly cannot  rest  on  inference  and  is  not  to  be  deduced  from  aught 
in  the  evidence.  It  is  quite  clear  to  my  mind  that  the  evidence  was 
not  admissible.  {Mcmhattan  Life  Ins.  Co.  v.  F.  8.  S.  cfe  O.  S.  F^ 
R.  R.  Co.,  139  K  T.  146,  151 ;  Mallory  v.  Perkins,  9  Bosw. 
572.)  Aside  from  the  testimony  as  to  the  opinion  of  the  janitor 
there  is  no  definite  evidence  whatever  which  would  support  a  judg- 
ment for  the  defendant.  Indeed,  evidence  as  to  the  janitor's 
thoughts  and  theories  adds  little  or  nothing  either  definite  or  exact 
to  the  case. 

Second,  even  if  the  evidence  clearly  established  that  the  odor 
arose  from  an  outside  vent  pipe,  yet  it  showed  nothing  beyond  this. 
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And  80,  under  the  facts  and  circumstances  of  this  case,  the  tenant 
conld  not  defeat  this  action,  for  there  was  neither  express  nor 
implied  warranty  as  to  the  fitness  of  the  habitation  and  there  was 
no  evidence  that  the  apartment  became  nntenantable  through  anj 
default  or  wrongful  act  of  the  landlord.  {Sully  v.  Schmitt^  147 
K  Y,  248,  252,  253.) 

The  judgment  should  be  affirmed,  with  costs. 

Babtlett,  Woodward,  Hibsohbebg  and  Hooker,  J  J.,  concurred* 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Michael  P.  Mbisek,  Respondent,  v,  Isaac  Eothfeld,  Appellant* 

RemowU  of  a  cam  from  the  Municipal  Court  of  New  York  dty  —  a  motion  to  die* 
continue  not  granted  pending  an  application  thertfor. 

Where  the  defendant,  in  an  action  brought  in  a  Municipal  Court  of  the  city  of 
New  York,  makes  application  to  have  the  cause  removed  to  the  County  Court, 
and  submits  the  necessary  undertaking  to  the  justice  for  his  approval,  the 
Jurisdiction  of  the  justice  is  halted  until  he  passes  upon  the  suflSciency  of  the 
undertaking;  he  has  no  power,  while  the  matter  of  the  sufficiency  of  the 
undertaking  is  pending  before  him  undetermined,  to  grant  the  plaintiffs 
motion  to  discontinue  the  action. 

Appeal  by  tlie  defendant,  Isaac  Eothfeld,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Queens, 
in  favor  of  the  plaintiff,  entered  on  the  25th  day  of  August,  1903. 

Ahraham  B.  ScJdeimer^  for  the  appellant. 

Morris  Karnber^  for  the  respondent. 

Jenks,  J. : 

This  judgment  must  be  reversed.  The  record  shows  that  upon 
the  call  of  this  case  and  at  the  time  of  filing  the  answer  the  defendant 
applied  for  a  removal  to  the  County  Court  and  asked  that  the  sure- 
ties named  in  the  undertaking  be  sworn  in.  The  court  accepted  the 
answer  and  the  undertaking  and  swore  the  sureties.  Thereafter  the 
court  retired  to  examine  the  sureties,  but  before  their  examination 
the  attorney  for  the  plaintiff  moved  for  a  discontinuance.    The 
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attorney  for  the  defendant  objected  that  the  court  had  no  juriedic- 
tion  to  grant  the  motion  to  discbntinne  at  that  time,  inasmuch  as  the 
power  of  the  court  was  arrested  until  it  had  passed  upon  the  appli- 
<3ation  for  removal.  The  objection  was  overruled,  and  the  motion 
for  the  discontinuance  was  granted.  I  think  that  the  exception  to 
such  ruling  was  well  taken.  {Tuttle  v.  OaUigan^  23  Misc.  Rep. 
457 ;  Leveraon  v.  Zimmerma/riy  31  id.  642.)  The  learned  counsel 
for  the  respondent  insists  that  the  point  was  not  well  taken  for  the 
reason  that  the  order  must  be  granted  upon  the  appellant  filing  with 
the  clerk  the  undertaking  approved  by  the  court,  and  that  the  record 
fails  to  show  that  he  filed  any  undertaking  with  the  clerk,  or  ever 
secured  the  court's  approval  thereof.  In  Tuttle  v.  GalUgan  {stipra) 
the  defendants  appeared,  pleaded  a  general  denial,  applied  for  aiv 
order  of  removal,  and  tendered  the  undertaking.  Then  it  was  that 
the  motion  to  dismiss  was  made.  In  that  case,  the  court,  per  Beek- 
MAN,  P.  J.,  said :  "  It  has  been  held  that  when  such  an  undertaking  is 
prepared  and  delivered  for  approval,  the  power  of  the  justice  in  the 
<^ase  ceases  until  he  disposes  of  the  new  element  thus  introduced. 
{Hogan  v.  Devlm,  2  Daly,  184;  Warren  v.  Campbelly  14  N.  T. 
Supp.  165.) "  True,  in  Tuttle^s  case,  the  court  considered  section 
3216  of  the  Code  of  Civil  Procedure.  But  as  section  3  of  chapter 
680  of  the  Laws  of  1902  is  substantially  a  re-enactment  thereof,  the 
autliority  holds  good.  The  principle  is  that  the  undertaking  filed 
destroys  the  jurisdiction,  and  halts  it  when  submitted  until  the 
court  passes  upon  its  sufficiency.  (Hogan  v.  Devlin^  supra,)  The 
jipplication  was  notice  of  the  procedure  of  removal  whidi,  in  due 
course,  would  absolutely  be  perfected  if  the  undertaking  were 
Approved.  After  the  procedure  of  removal  had  been  initiated,  the 
<5ourt  had  no  power  in  the  premises  but  to  approve  or  disapprove 
the  undertaking.  If  the  undertaking  was  wholly  inefiective  until 
approved,  the  court  could  always  in  the  first  instance  defeat  the 
defendant's  right  of  removal  by  dismissal  of  the  action.  In  Lever* 
^on  V.  Zimmerman  {eujprci)  the  court  held  that  the  fact  that  the 
undertaking  was  executed  before  the  court  fixed  the  amount  thereof 
afforded  no  reason  for  a  refusal  of  the  removal,  particularly  in  view 
of  the  fact  tliat  the  undertaking  was  for  the  largest  amount  con- 
templated. This  is  true  of  the  case  at  bar  inasmuch  as  the  plaintifE 
«ues  for  $260.90,  and  the  undertaking  is  for  $521.80. 
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The  judgment  shoald  be  rerersed,  with  costs,  and  the  case  should 
be  remitted  to  the  Municipal  Court,  with  directions  first  to  pass 
upon  the  sufficiency  of  the  undertaking  submitted  and  accepted  by 
the  court  upon  the  application  for  removal. 

Babtlett,  Hibsohbebo  and  Hookeb,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  case  remitted  to 
said  court  with  directions  to  proceed  in  accordance  with  the  opinion 
of  Jenss,  J. 


The  City  op  New  Yobk,  Bespondent,  v.  H.  W.  Johns-Manvillb 
Company,  Appellant. 

Burning  of  aqft  cacU  in  the  former  city  of  Brooklyn  —  the  former  dty  haXt  is  etill 
the  center  of  the  territory  in  which  it  is  forbidden — t?ie  use  of  twenty  per  cent  of 
soft  coal  is  a  ticHation  of  that  act. 

The  fact  that  the  former  city  of  Brooklyn  has  been  incorporated  into  the  city  of 
Greater  New  York,  and  that  there  is  no  longer  a  city  hall  in  Brooklyn,  although 
the  building  which  was  formerly  the  city  hall  remains  standing,  does  not  ren- 
der inoperative  chapter  822  of  the  Laws  of  1895,  which  provides:  "  No  factory, 
engine-room,  or  electrical  station  shall  use  what  is  known  as  soft  ooal  for  fuel 
in  the  furnaces  of  such  factories,  engine-room  or  electrical  stations  within 
a  radius  of  four  miles  of  the  city  hall  in  the  city  of  Brooklyn,  except  for  the 
purpose  of  heating  or  welding  iron  or  steel." 

The  use  in  a  factory  located  in  the  former  city  of  Brooklyn,  within  four  miles  of 
the  building  which  was  formerly  the  city  hall  of  the  city  of  Brooklyn,  for  a 
purpose  not  connected  with  the  heating  or  welding  of  iron  or  steel,  of  fuel, 
twenty  per  cent  of  which  is  soft  coal,  constitutes  a  violation  of  the  statute. 

Appeal  by  the  defendant,  the  H.  W.  Johns-Manville  Company, 
from  a  judgment  of  the  Municipal  Court  of  the  city  of  New  York, 
borough  of  Brooklyn,  in  favor  of  the  plaintiff  entered  on  the  29th 
day  of  May,  1903. 

A.  Parker  Smith,  lor  the  appellant. 

JaTnes  McKeen  [Edward  H.  WUson  with  him  on  the  brief],  for 
the  respondent. 

App  Div,— Vcu  LXXXIX.        29 
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HooKEB,  J. : 

The  plaintiff  brought  this  action  for  the  recovery  of  the  penalty 
of  $100  provided  for  in  chapter  322  of  the  Laws  of  1895,  which  is  an 
'^  act  to  prevent  the  burning  of  soft  coal  in  factories  in  the  city  of 
Brooklyn,"  section  1  of  which  reads  as  follows:  "No  factory, 
engine-room  or  electrical  station  shall  use  what  is  known  as  soft  coal 
for  fuel  in  the  furnaces  of  such  factories,  engine-room  or  electrical 
stations  within  a  radius  of  four  miles  of  the  city  hall  in  the  city  of 
Brooklyn,  except  for  the  purpose  of  heating  or  welding  iron  or 
steel ;  any  violation  of  this  act  shall  subject  the  proprietors  or  cor- 
poration that  shall  violate  it  to  a  fine  of  not  more  than  one  hundred 
dollars,  the  same  to  be  collected  by  the  proper  city  authorities  and 
placed  in  the  county  treasury,  and  such  authorities  shall  see  that 
this  law  is  enforced." 

The  facts  were  stipulated  before  the  justice  who  tried  the  case,  as 
follows :  "  The  defendant  admits  that  it  operated  a  factory  within 
four  miles  of  what  was  formerly  the  City  Hall  of  the  City  of  Brook- 
lyn ;  that  at  the  time  of  the  alleged  violation  a  certain  percentage  of 
soft  coal  was  being  used  —  about  twenty  per  cent,  and  that  this  soft 
coal  was  not  being  used  for  the  purpose  of  heating  or  welding  iron 
or  steel."  The  incorporation  of  the  plaintifP,  the  former  city  of 
Brooklyn,  and  of  the  defendant,  and  the  ownership  by  the  defendant 
of  the  factory,  were  admitted  by  the  pleadings.  The  plaintiflE  had 
judgment,  and  the  defendant  appeals  and  urges  this  court  to  review 
its  decision  in  the  case  of  Ciiy  of  Brooklyn  v.  Nassau  EL  R.  R. 
Co.  (44  App.  Div.  462).  We  believe  that  the  affirmance  of  the 
judgment  in  the  Nassau  case  was  correct,  and  a  reconsideration  of 
the  principles  involved  in  the  examination  of  the  statute  does  not 
convince  us  that  we  should  in  any  particular  modify  the  rule 
announced  in  that  case.  We  find  nothing  in  the  opinions  of  the 
Court  of  Appeals  announced  since  the  Nassa/u,  case  was  decided 
which  conflicts  with  the  rule  which  this  court  there  adopted. 

The  appellant  in  addition  claims  that  the  use  of  merely  twenty  per 
cent  of  soft  coal  did  not  make  out  a  violation  of  the  statute.  The 
stipulation  upon  this  subject  reads  as  follows :  "  at  the  time  of  the 
alleged  violation  a  certain  percentage  of  soft  coal  was  being  used  — 
about  twenty  per  cent ; ''  it  is  not  made  to  appear  whether  unadul- 
terated soft  coal  was  used  a  one-fifth  part  of  the  time,  or  whether 
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coal  twenty  per  cent  of  which  was  soft  was  being  used  all  the  time. 
If  the  former  is  a  fact  there  certainly  was  a  violation  of  the  statute ; 
if  the  latter,  appellant's  proposition  is  raised.  The  evident  purpose 
of  the  statate  was  to  prevent  what  has  been  called  the  smoke  nni- 
sance.  Bat  the  conrt  is  not  advised,  even  had  such  evidence  been 
proper,  whether  this  comparatively  small  admixture  of  soft  coal 
would  bum  without  smoke.  While  it  may  be  true  that  the  inad- 
vertent burning  of  an  inappreciable  amount  of  soft  coal  mixed  with 
a  bulk  of  hard  coal  might  be  insufficient  upon  which  to  predicate  a 
violation  of  the  statute,  our  attention  has  not  been  directed  to  any 
rule  of  law  which  holds  that  twenty  per  cent  of  the  whole  is  not 
for  all  usual  intents  and  purposes  to  be  considered  as  a  substantial 
part  thereof,  and  we  think  that  the  trial  court  was  correct  in  hold- 
ing that  the  burning  of  twenty  per  cent  of  soft  coal  was  a  violation 
of  the  statute. 

The  appellant's  remaining  point,  that,  inasmuch  as  the  city  of 
Brooklyn  has  passed  out  of  existence,  and  there  is  no  longer  a  city 
hall  of  Brooklyn  from  which  measurements  of  four  miles  may  be 
taken,  the  act  is  inoperative,  cannot  prevail.  The  building  desig- 
nated in  the  act  remains,  and  has  outlived  the  consolidation  of  the 
former  city  of  Brooklyn  into  the  present  city  of  New  York.  The 
territory  of  the  former  city  of  Brooklyn  also  continues  and  pos- 
sesses the  same  characteristics,  and  in  this  territory  the  former  city 
hall  of  Brooklyn  is  still  the  center  of  the  circte  whose  radius  of 
four  miles  is  described  in  the  statute.  Section  1609  of  chapter  466 
of  the  Laws  of  1901  specifically  provides  that  special  acts  of  this 
character  shall  remain  in  force  after  consolidation,  and  pursuant  to 
section  1614  the  right  to  collect  the  penalty  is  in  this  plaintiff. 

The  judgment  must,  therefore,  be  affirmed,  with  costs. 

Babtlett,  Woodwabd,  Hibschbebg  and  Jenks,  J  J.,  concurred. 
Judgment  of  the  Municipal  Court  affirmed,  with  costs. 
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Cbntbal    Stock  Yabd   and  Transit  Company,  Respondent,  v. 
Thomas  Meabs  and  Margaret  Meabs,  Appellants. 

BcUtage  an  eowi  rescued  from  New  Tark  ha/rbor  —  rigJU  of  ponetaion  in  the  wkwr 
and  in  a  third  person  to  whom  the  caum  are  delivered  to  he  fed  —  when  a  right  of 
poieeseion  in  a  stranger  may  be  ehown. 

The  master  and  owner  of  a  steam  lighter,  who  rescues  from  the  waters  of  the 
port  of  New  York  two  cows  which  were  part  of  the  cargo  of  a  vessel  belong- 
ing to  their  owner,  and  which  had  Jumped  overboard,  is  entitled  to  salvage 
for  his  services  and  may  lawfully  retain  possession  of  the  cows  until  his  claim 
for  compensation  is  satisfied. 

If  the  salvor  delivers  the  cows  to  a  third  person,  to  be  kept  and  cared  for  until 
his  claim  for  salvage  is  liquidated,  the  latter  is  entitled  to  assert  the  existence 
of  the  salvor's  lien  as  a  defense  to  an  action  brought  by  the  owner  of  the  cows 
to  replevy  them,  as,  where  there  is  no  wrongful  taking,  but  merely  wrongful 
detention,  the  defendant  may  defeat  the  plaintiff's  claim  by  evidence  that  title 
or  right  of  possession  is  not  in  the  plaintiff,  but  in  a  stranger. 

Appeal  by  the  defendants,  Thomas  Mears  and  another,  from  a 
judgment  of  the  Municipal  Court  of  the  city  of  New  York,  borough 
of  Richmond,  in  favor  of  the  plaintiff,  entered  on  the  5th  day  of 
May,  1902. 

Frank  II.  Innea^  for  the  appellants. 

William  J.  Powers^  for  the  respondent. 

Hooker,  J. : 

The  plaintiff  brought  this  action  in  replevin  for  the  recovery  of 
two  cows  described  in  the  complaint  The  3d  paragraph  of  the 
answer  alleges  that  the  cows  jumped  overboard  from  one  of  the 
plaintiff^s  boats  into  the  waters  of  the  port  of  New  York,  and 
thereby  became  derelict  and  in  peril  of  loss  and  destruction,  and  that 
one  Rudolph,  the  master  and  owner  of  the  steam  lighter  Aeronavij 
by  the  tackle  of  said  lighter  saved  and  rescued  the  cows,  carried 
them  to  the  stable  of  the  defendants  where,  under  an  agreement 
with  Rudolph,  the  defendants  boarded,  cared  for  and  kept  the  cows 
for  him  ;  that  the  cows  being  part  of  the  cargo  of  the  ship  of  the 
plaintiff  and  rescued  as  aforesaid  from  the  waters  of  the  port  of 
New  York,   were  subject  and   liable  to  condemnation    by  said 
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Rndolpli  for  his  salvage  compensation  and  for  expenses  of  caring 
for  them,  and  were  at  the  time  of  the  commencement  of  the  action 
subject  to  a  lien  thereon  in  favor  of  Rudolph  for  his  salvage  com- 
pensation and  expenses.  The  plaintiff  at  the  commencement  of 
the  trial  moved  to  strike  out  this  paragraph  of  the  answer ;  this 
motion  seems  to  have  been  treated  by  the  parties  in  the  nature  of  a 
demurrer  to  that  portion  of  the  answer.  The  court  granted  the 
motion,  and  after  trial  judgment  was  entered  in  favor  of  the  plaintiff 
for  the  recovery  of  the  possession  of  the  property,  and,  if  possession 
and  recovery  could  not  be  had,  for  its  value  which  was  determined. 

We  think  the  court  erred  in  striking  out  this  portion  of  the 
answer,  and  in  refusing  to  admit  certain  proof  offered  apparently 
for  the  purpose  of  substantiating  the  allegations  referred  to. 

^^  Salvage  is  the  compensation  allowed  to  persons  by  whose  volun- 
tary assistance  a  ship  at  sea  or  her  cargo  or  both  have  been  saved 
in  whole  or  in  part  from  impending  sea  peril,  or  in  recovering  such 
property  from  actual  peril  or  loss,  as  in  cases  of  shipwreck,  derelict, 
or  recapture."  {The  SaMne^  101  U.  S.  384.)  One  who  renders 
voluntary  service  to  rescue  a  vessel  or  property  from  marine  peril, 
and  who  is  successful  in  whole  or  in  part,  is  a  salvor,  and  has  a 
claim  which  may  be  enforced  by  a  suit  against  the  ship  or  its  cargo 
or  both.  More  than  that,  the  salvor  is  entitled  to  the  possession  of 
the  property  saved,  provided  it  is  such  personalty  as  may  be  reduced 
to  possession,  and  has  a  lien  for  the  salvage  compensation  until  his 
claim  is  satisfied.  The  rule  is,  we  think,  correctly  stated  as  follows : 
"  The  tinders  of  a  derelict  have  the  right  as  salvors  to  the  exclusive 
possession  thereof  until  their  just  demands  shall  be  satisfied  or  until 
the  vessel  is  taken  into  the  custody  of  the  law,  provided  other  assist- 
ance is  not  necessary  to  the  safety  of  the  derelict."  (24  Am.  &Eng. 
Ency.  of  Law  [2d  ed.],  1225,  and  cases  cited.) 

Such  is  the  rule  in  this  State  as  laid  down  in  Baker  v.  Hoag  (7 
N.  Y.  555).  There  a  canal  boat  sank  in  the  Hudson  river  at  a 
point  where  the  tide  ebbed  and  flowed,  which  the  plaintiff  located 
and  whose  cargo  he  saved.  Without  the  plaintiff's  consent  the  defend- 
ant, the  owner  of  the  cargo,  carried  it  away,  and  the  action  was 
brought  in  replevin  to  recover  possession.  It  was  there  held  that 
the  plaintiff  had  a  lien  for  salvage  on  the  cargo  at  the  time  defend- 
ant took  it,  and  by  reason  thereof  there  was  in  him  a  special  pr6p- 
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erty  therein  enfficient  to  allow  him  to  maintain  his  action.  The 
paragraph  referred  to  should  have  been  allowed  to  remain  in  defend- 
ants' answer  in  this  case,  and  the  proof  to  substantiate  it  admitted, 
for  defendants'  allegation  sought  to  lay  the  foundation  for  proof 
that  Rudolph  had  a  lien  for  salvage  which  was  a  sufficient  special 
property  in  the  cows  to  entitle  him  to  their  possession  until  the  sat- 
isfaction of  his  claim.  If  Rudolph,  as  salvor,  was  entitled  to  pos- 
session of  the  cows  on  account  of  this  lien,  or  for  any  other  reason, 
plaintiff's  claim  of  right  of  possession  was  successfully  met,  and  he 
must  have  failed  in  his  action.  For  it  is  settled  that  where  there  is 
no  wrongful  taking,  but  merely  wrongful  detention,  the  defendant 
is  open  to  defeat  plaintiff's  claim  by  evidence  that  title  or  right  of 
possession  was  not  in  plaintiff,  but  in  a  stranger.  {Oriffin  v.  Long 
hUnd  B.  R.  Co.,  101  N.  Y.  348 ;  Siedenlach  v.  Riley,  111  id. 
660.) 

The  judgment  must,  therefore,  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

Bartlett,  Hirsohberg  and  Jenks,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Edwin  P.  Merritt,  Appellant,  v,  Booklovers'  Library,  Impleaded  ^ 
with  William  H.  N.  Cadmus,  as  Receiver  of  Samuel  C.  Pules, 
Respondent. 

Contract  to  supply  horses  and  wagons  for  tJie  Mivery  of  merchandiss  —  it  is 

assignable, 

A  contract  by  which  a  stablekeeper  agrees  to  furnish  to  a  merchant,  at  specified 
rates,  horses  and  wagons  for  use  in  the  merchant's  business,  does  not  require 
the  rendition  of  any  services  by  the  stablekeeper  which  are  personal  in  their 
character,  and  the  interest  of  the  stablekeeper  therein  is  assignable  by  him. 

Appeal  by  the  plaintiff,  Edwin  P.  Merritt,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn, 
in  favor  of  the  defendant  "William  H.  N.  Cadmus,  as  receiver  of 
Samuel  C.  Pulis,  entered  on  the  11th  day  of  August,  1903. 
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George  P.  NichoUony  tor  the  appellant. 
WcUter  JR.  Clayton^  tot  the  respondent. 

Hooker,  J. : 

This  is  an  appeal  from  a  judgment  of  the  Mnnicipal  Conrt  of  the 
dty  of  New  York  in  favor  of  the  defendant  William  H.  N. 
Cadmus,  as  receiver  of  Samuel  C.  Pulis.  The  action  was  com- 
menced bj  the  service  of  summons  upon  the  defendant  the  Book- 
lovers'  Library,  to  recover  for  the  use  of  the  plaintiffs  horses  and 
wagons  for  the  month  of  May,  1903.  The  Booklovers'  Library 
admitted  the  rendition  of  the  services  and  that  the  amount  claimed 
for  the  service  was  due  from  it,  but  inasmuch  as  the  defendant 
Cadmus,  as  receiver  of  Samuel  C.  Pulis,  claimed  the  fund  by  reason 
of  his  receivership,  by  consent  of  the  parties  it  deposited  the  money 
in  court ;  Cadmus  was  substituted  as  defendant,  and  the  action  pro- 
ceeded between  the  plaintiff  and  Cadmus  as  though  the  latter  had 
been  interpleaded  upon  the  motion  of  the  Booklovers'  Library,  The 
litigation  then  resolved  itself  into  a  contest  for  the  fund  so 
deposited. 

It  appears  undisputed  from  the  record  that  one  Samuel  C.  Pulis, 
prior  to  the  Slst  day  of  December,  1902,  was  conducting  a  stable 
and  supplying  horses  and  wagons  to  the  Booklovers'  Library,  by 
means  of  which  it  might  transact  part  of  its  business ;  that  the 
furnishing  of  these  horses  was  under  and  pursuant  to  a  contract  in 
^  writing  between  Samuel  C.  Pulis  and  the  library,  which  specified 
the  rate  at  which  the  services  were  to  be  paid  for.  On  the  Slst  day 
of  December,  1902,  Samuel  C.  Pulis  transferred  his  business  to 
Charles  H.  Pulis,  there  being  a  chattel  mortgage  at  the  time  of  the 
transfer,  covering  the  property,  and  held  by  Edwin  P.  Merritt,  this 
plaintiff.  When  Charles  H.  Pulis  took  possession  of  the  business  he 
gave  to  the  plaintiff  anew  mortgage  for  the  face  of  the  old  one,  and, 
being  unable  to  meet  the  mortgage  on  the  first  of  May,  surrendered 
his  right,  title  and  interest  therein  to  the  plaintiff,  in  satisfaction  of 
the  said  mortgage,  and  at  the  same  time  gave  to  the  plaintiff  a  good 
and  8u£Scient  bill  of  sale  of  the  business  and  of  the  property  con- 
nected therewith.  The  bills  of  sale  included  within  the  schedule  of 
property  assigned,  "contract  for  delivery  of  books  on  behalf  of 
Booklovers'  Libraiy  of  Philadelphia."    The  plaintiff  took  possession 
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of  the  bnsinesfl  on  the  1st  of  May,  1903,  and  conducted  it  during 
that  month,  and  seeks  to  recover  the  fund  paid  into  court  by  the 
Booklovers'  Library  as  the  assignee  of  the  contract  made  between 
the  library  and  Samuel  C.  Pulis,  and,  having  rendered  the  services 
required  to  be  performed  by  that  contract  in  a  manner  satisfactory 
to  the  library,  he  claims  to  be  entitled  to  payment  of  the  sum  paid 
into  court. 

On  the  16th  day  of  May,  1903,  after  proceedings  supplemental  ta 
execution,  the  defendant  Cadmus  was  appointed  receiver  of  the 
property  of  Samuel  C.  Pulis,  and  on  the  twentieth  of  that  month  a 
certified  copy  of  the  order  appointing  him  such  receiver  was  served 
upon  [the  judgment  debtor.  Cadmus  claims  the  fund  now  in 
court  upon  the  theory  that  the  contract  between  the  judgment 
debtor  and  the  library  was  not  assignable,  and  makes  the  claim  that 
transfers  to  Charles  H.  Pulis  and  to  thie  plaintiff  wei^e  in  fraud  of 
creditors. 

In  the  memorandum  written  by  the  trial  justice  appears  this 
language :  "  There  never  existed  any  contractual  relation  between 
the  plaintiff  and  the  Booklovers'  Library.  The  contract  was  between 
S.  C.  Pulis  and  the  Booklovers'  Library.  In  Beveridge  v.  iT.  Y. 
E.  R.  Co.  (112  N.  T.  1)  it  is  said  at  page  26,  *  where  the  plaintiff 
seeks  to  base  his  right  to  maintain  his  action  against  a  third  party 
upon  a  contract  made  between  that  party  and  another,  it  must  be 
one  made  or  intended  for  his  benefit.  Such  a  beneficial  intent  must 
be  clearly  found  in  the  agreement.' " 

"We  think  the  view  of  the  justice  before  whom  the  trial  was  had, 
as  expressed  in  this  language,  is  not  correct,  and  that  he  erred  in 
supposing  that  the  Beveridge  case  is  applicable  in  any  manner  to 
the  facts  presented  by  this  record.  The  language  quoted  from  that 
case  expresses  a  principle  which  has  long  been  incorporated  in  the 
body  of  the  law  of  this  State,  but  the  principle  has  never  been 
understood  to  apply  to  cases  of  contracts  which  have  been  assigned 
to  the  party  who  seeks  to  enforce  them.  The  contract  made  by  the 
Booklovers'  Library  did  not  require  the  rendition  of  services  per- 
sonal in  character,  and  the  property  of  Samuel  C.  Pulis  in  the  con- 
tract was  an  assignable  one,  which  passed  to  the  plaintiff  prior  to  the 
commencement  of  this  action.  The  long  line  of  authorities  which 
establish  this  principle  in  this  jurisdiction  render  it  out  of  place  for 
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us  to  enter  into  any  discussion  of  the  principle.  {Devlin  v.  Mayor, 
63  N.  T.  8 ;  Field  v.  Mayor,  6  id.  179 ;  MoKee  v.  Judd,  12  id. 
622 ;  Ball  v.  City  of  Buffalo,  2  Abb.  Ct.  App.  Dec.  301 ;  Zabrie- 
Tde  V.  Smith,  13  N.  Y.  322 ;  Rochester  Lam^tem,  Co,  v.  StUes  cfe 
ParTcer  Press  Co,,  135  id.  209 ;  Byxbie  v.  Wood,  24  id.  607 ;  Tug- 
mam,  V.  National  Steamship  Co.,  76  id.  207 ;  York  v.  Conde,  147 
id.  486.) 

Because  the  trial  justice  adopted  a  view  of  the  law  which  denied 
the  plaintiff  any  right  to  the  fund  in  controversy,  his  error  in  that 
respect  was  so  prejudicial  to  the  plaintiff  as  to  call  for  a  reversal  of 
the  judgment,  that  upon  another  trial  the  evidence  may  be  treated 
upon  a  consideration  of  the  true  rule  in  this  respect. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

Babtlett,  Hibsohbebg  and  Jekks,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Charles  C.  Millrb,  Respondent,  v.  The  Baltimore  and  Ohio  Rail- 
road Company,  Appellant. 

'Bailrocyi  company — lyrmAk  of  an  (tgreement  to  cany  a  pctuenger  and  hi$  tnfe  to 
their  deitination  without  change  — measure  of  damages  where  the  passenger  is  at 
an  intermediate  station  obliged  to  take  passage  on  another  road— no  recovery 
aUowedforinconf)enience,  annoyance  or  delay — what  remark  of  a  judge  is  not 
obiter. 

In  an  action  brought  against  a  railroad  company  to  recover  damages  for  the  breach 
of  a  contract  of  carriage,  it  appeared  that  the  plaintiff  purchased  from  the 
defendant  railroad  company  two  tickets  from  Cumberland,  Md.,  to  New  York, 
under  a  contract  by  which  the  defendant  agreed  to  carry  the  plaintiff  and  his 
wife  to  their  destination  on  a  certain  express  train  without  change. 

When  the  train  reached  Philadelphia,  the  defendant,  in  violation  of  its  contract, 
refused  to  continue  the  trip  further  and  announced  to  the  plaintiff  that  he 
would  have  to  wait  over  in  that  city  three  or  four  hours  for  another  train. 

The  plaintiff  and  his  wife,  in  order  to  reach  their  destination  earlier  than  they 
could  by  the  designated  train,  took  passage  to  New  York  on  another  railroad, 
reaching  there  about  two  hours  after  the  train  on  which  they  originally  took 
passage  was  scheduled  to  arrive. 
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The  only  pecuniary  loss  which  the  plaintiff  suffered  was  five  dollars  which  he 
paid  for  the  two  tickets  purchased  from  the  other  railroad  company. 

EM,  that  it  was  the  plaintiff's  ^Mij  to  pay  his  wife's  traveling  expenses, 
especially  as  she  was  accompanying  him,  and  that  he  was  entitled  to  recover 
the  money  which  he  had  paid  to  the  second  railroad  company  for  his  wife's  fare 
from  Philadelphia  to  New  York,  even  though  she  was  not  a  party  to  the  action 
and  had  not  assigned  her  claim  to  him; 

That  the  plaintiff's  recovery  should  be  limited  to  five  dollars,  and  that  he  was  not 
entitled  to  recover  damages  for  the  inconvenience,  annoyance  and  delay  to 
which  he  had  been  subjected. 

Semble,  that  a  discussion  or  a  remark  by  a  Judge  in  the  course  of  a  Judicial  opinion 
should  not  be  deemed  obiter,  when  it  is  germane  to  the  point  under  discussion, 
even  though  it  may  not  be  absolutely  essential  to  the  decision. 

Appeal  bj  the  defendant,  The  Baltimore  and  Ohio  Raikoad 
Company,  from  a  judgment  of  the  Municipal  Court  of  the  city  of 
New  York,  borough  of  Brooklyn,  in  favor  of  the  plaintiff,  entered 
on  the  10th  day  of  July,  1903. 

Bicha/rd  Heid  Rogers^  for  the  appellant. 
Charles  Coleman  Miller^  for  the  respondent. 

HOOKEB,  J. : 

The  plaintiff  made  a  special  contract  with  the  defendant  as  a 
common  carrier  to  transport  himself  and  his  wife  to  New  York  in  a 
certain  express  train  which  the  defendant  agreed  should  go  through 
from  Cumberland,  Md.,  to  the  city  of  New  York  without  change. 
The  plaintiff  bought  two  tickets  from  Cumberland  to  New  York,  at 
the  price  demanded,  one  for  himself  and  the  other  for  his  wife,  and 
they  became  passengers  on  the  train.  Upon  reaching  Philadelphia 
the  defendant  refused  to  continue  the  trip  further  and  announced 
to  the  plaintiff  that  he  would  have  to  wait  over  in  that  city  three  or 
four  hours  for  another  and  distinct  train.  The  train  on  which  the 
plaintiff  and  his  wife  were  passengers  was  scheduled  to  reach  the  city 
of  New  York  at  ten-forty  p.  m.  In  order  to  reach  his  destination  at  a 
time  earlier  than  that  scheduled  for  the  arrival  of  the  later  train  he 
took  passage  over  another  railroad  from  the  city  of  Philadelphia,  and 
arrived  in  New  York  about  one  o'clock  in  the  morning.  In  the 
Municipal  Court  of  the  city  of  New  York  he  sued  the  defendant 
for  breach  of  contract  to  carry,  and  claimed  to  recover  five  dollars 
for  the  two  tickets  he  had  purchased  over  the  other  railroad  from 
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Philadelphia  to  New  York,  and  fifty  dollars  for  inconvenience, 
annoyance  and  delay.  In  the  lower  court  he  had  a  recovery  of  fifty 
dollars,  besides  costs,  and  from  the  judgment  in  his  favor  the 
defendant  appeals. 

The  appellant  contends  that  the  respondent  was  not  entitled  to 
recover  two  dollars  and  fifty  cents,  the  money  he  paid  for  his  wife's 
fare  from  Philadelphia  onward,  especially  as  the  wife  was  not  a 
party  to  the  action  and  her  claim  was  not  assigned.  We  do  not 
think  that  this  position  is  tenable.  The  husband's  social  and  legal 
obligation  is  to  support  the  wife,  pay  for  her  living  as  well  as  trav- 
ehng  and  other  incidental  expenses,  especially  when  he  is  accompa- 
nied by  her.  He  purchased  the  original  tickets  from  Cumberland 
to  New  York,  and  it  is  undisputed  that  he  paid  for  them  himself. 
If  the  appellant  has,  by  its  breach  of  the  contract,  rendered  it  neces- 
sary for  other  moneys  to  be  paid  in  her  behalf,  and  the  husband,  still 
accompanied  by  the  wife  in  their  travels,  pays  additional  moneys  for 
her  for  the  purpose  of  bringing  them  to  their  destination,  we  can  see 
no  logical  reason  why  the  plaintiff  is  not  entitled  as  a  part  of  his 
measure  of  damages  to  recover  the  amount  of  his  expenditure  for 
her. 

The  appellant  also  insists  that  no  damages  are  recoverable  for  incon- 
venience, annoyance  and  delay,  and  in  the  state  of  the  record  we 
believe  that  contention  is  sound.  Sedgwick,  in  his  work  on  Damages 
(8th  ed.,  §  42),  says :  "  Damages  will  not  be  given*  for  mere  incon- 
venience and  annoyance,  such  as  are  felt  at  every  disappointment  of 
one's  expectations,  if  there  is  no  actual  physical  or  mental  injury. 
Thus  where  the  plaintiff  was  delayed  on  the  defendant's  railway,  and 
was  obliged  to  remain  overnight  in  a  place  distant  from  his  destina- 
tion, it  was  held  that  he  could  recover  only  the  cost  of  his  night's 
lodging,  not  his  disappointment  and  annoyance  on  account  of  the 
delay."  Here  the  plaintiff  had  contracted  to  be  taken  through  the 
city  of  Philadelphia  direct  to  New  York  in  the  train  upon  which  he 
started ;  the  defendant  failed  to  fulfill  its  contract  and  plaintiff 
elected  to  proceed  by  another  railroad,  reasonably  anticipating  to 
reach  his  home  before  the  defendant  would  bring  him  there.  To 
effectuate  this,  he  was  compelled  to  travel  across  part  of  the  city  of 
Philadelphia  to  the  railroad  station  of  the  other  railroad,  and  he  was 
brought  to  the  city  of  New  York  several  hours  later  than  he 
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expected  to  be  put  down  there  by  the  train  he  first  rode  upon.  No 
evidence,  however,  appears  in  the  record  that  he  has  suffered  any 
pecuniary  loss  except  the  five  dollars  which  he  was  compelled  to  pay 
for  his  additional  tickets,  and  there  appears  no  financial  loss  for 
which  compensation  can  be  given  to  him  by  way  of  damages. 

It  has  been  said  that  ^^  damages  for  breach  of  contract  are  by  way 
of  compensation  and  not  of  punishment.  Hence  a  plaintiff  can  never 
recover  more  than  such  pecuniary  loss  as  he  has  sustained."  (Anson 
Cont.  [Huffcut  Am.  ed.]  377.)  This  is  the  elementary  proposition 
governing  the  award  of  damages  in  actions  for  breach  of  contract 
and  we  are  not  aware  that  it  has  ever  been  extended  to  cover  a  case 
similar  to  tl^e  one  presented  by  the  record  before  us.  Had  the 
plaintiff  suffered  pecuniary  loss  by  reason  of  his  delayed  arrival  in 
New  York  city,  or  had  he  suffered  actual  physical  injury  fairly  to  be 
anticipated  by  the  breach  of  defendant's  contract,  a  different  case 
would  have  been  presented. 

The  respondent  directs  our  attention  to  an  expression  contained 
in  the  opinion  of  Cullbn,  J.,  in  MiUer  v.  King  (21  App.  Div,  192, 
194),  and  claims  this  to  be  an  authority  entitling  him  to  recover  dam- 
ages for  the  inconvenience  and  annoyance  he  suffered.  It  was  there 
decided  that,  where  a  passenger  for  Sparrowbush  had  boarded  the 
wrong  train  through  the  fault  of  agents  of  the  railroad  company,  as 
a  result  of  which  he  was  compelled  to  leave  the  train  at  a  point 
distant  from  his  destination  some  three  miles,  and,  on  a  wet 
day  with  muddy  roads,  to  walk  that  distance,  the  action  was  for 
breach  of  the  contract  and  a  submission  of  the  case  to  the  jury  on 
the  theory  that  plaintiff  had  suffered  a  tortious  eviction  from  the  train 
was  error.  In  the  course  of  that  opinion  the  court  said  :  "  The  com- 
plaint and  proof,  however,  were  sufficient  to  authorize  the  jury  in 
finding  a  breach  of  the  defendants'  contract  to  carry  ;  and  the  plain- 
tiff was  entitled  to  recover  damages  for  that  breach.  We  do  not 
think  he  was  necessarily  limited  to  nominal  damages."  Upon  this 
latter  sentence  the  respondent  predicates  authority  to  sustain  his 
recovery  for  annoyance,  inconvenience  and  delay.  While  it  was 
there  held  that  more  than  nominal  damages  might  be  recovered,  the 
court  did  not  mean  to  adopt  the  rule  that  the  damages  were  not 
limited  to  the  expenses  to  which  the  plaintiff  was  put  to  get  to  his 
destination.     These  might  be  a  large  or  small  sum,  varying  accord- 
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iDg  to  the  distance  the  plaintiff  traveled,  and  the  particular  circum- 
stances  under  which  the  contract  was  broken ;  such  damages  must 
be  deemed  substantial,  inasmuch  as  thej  must  always  be  sufficient 
to  make  good  to  the  plaintifE  the  pecuniary  loss  which  he  has  actu- 
ally suffered  by  reason  of  the  defendant's  failure  to  execute  its 
agreement.  We  cannot  believe  that  the  expression  is  authority  to 
sustain  the  judgment  from  which  this  appeal  is  taken. 

The  respondent  also  calls  our  attention  to  the  case  of  ITamiUon 
V.  Third  Avenue  BdUroad  Compomy  (53  N.  Y.  25),  and  invites 
consideration  of  the  words  in  the  opinion :  "  The  act,  nevertheless, 
was  unlawful,  and  being  so  the  plaintiff  had  a  right  to  compensatory 
damages  therefor.  These  included  not  only  compensation  for  the 
loss  of  time  and  the  amount  the  plaintiff  was  obliged  to  pay  for 
passage  upon  another  car,  but  in  addition  thereto  the  injury  done 
to  his  feelings  might  be  taken  into  consideration  by  the  jury  and  a 
suitable  recompense  given  therefor."  That  action,  however,  was 
not  for  breach  of  contract,  but  was  brought  to  recover  damages  for 
an  alleged  unlawful  ejectment  of  the  plaintiff  from  one  of  defend- 
ant's cars  to  which  he  had  been  transferred  after  payment  to  the 
conductor  of  the  car  upon  which  he  first  took  passage.  The  rule  of 
damages  in  cases  of  breach  of  contract  and  those  to  recover  damages 
for  false  imprisonment,  assault  and  other  actions  ex  delicto^  have 
always  been  governed  by  different  principles. 

The  judgment  should  be  reversed  and  a  new  trial  ordered  unless 
plaintiff  stipulate  to  reduce  the  recovery  from  fifty  dollars  to  five 
dollars,  in  which  case  the  judgment  should  be  modified,  and  as 
modified  affirmed,  without  costs. 

Goodrich,  P.  J.,  Babtlbtt,  Woodward  and  Jenks,  JJ., 
concurred. 

WiLLABD  Bartlett,  J.  (coucurriug  in  result) : 

While  I  concur  dn  the  result  reached  by  Mr.  Justice  Hooker  in 
this  case,  I  cannot  agree  with  his  criticism  upon  the  opinion  of  Mr. 
Justice  CuLLEN  in  Miller  v.  Kivig  (21  App.  Div.  192).  The  case 
cited  was  many  times  before  the  General  Term  and  this  court.  I 
do  not  understand  that  a  discussion  or  remark  by  a  judge  in  the 
course  of  a  judicial  opinion  is  to  be  deemed  obiter  when  it  is  ger- 
mane to  the  point  under  discussion,  even  though  it  may  not  be  abso* 
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lutely  essential  to  the  decisioii.  When  the  case  of  Miller  y.  JSTmg 
came  up  for  consideration  it  presented  two  important  questions : 
(1)  "Whether  the  Erie  Railroad  Company  was  liable  for  tort,  or 
merely  for  breach  of  contract ;  and  (2)  if  only  upon  the  contract  to 
carry,  what  was  the  measure  of  damages.  In  speaking  for  the 
court,  Mr.  Justice  Cullen  answered  these  questions  by  holding 
(1)  that  the  railroad's  failure  to  carry  the  plaintiff  as  a  passenger  in 
accordance  with  its  agreement  did  not  render  it  liable  in  tort,  but 
made  it  responsible  solely  for  a  breach  of  its  contract ;  and  (2)  tliat 
the  damages  recoverable  on  account  of  such  breach  were  not  merely 
nominal.  It  was  entirely  proper  to  express  an  opinion  on  thia 
second  point  in  order  to  guide  the  trial  court  upon  the  new  trial 
which  the  Appellate  Division  ordered,  and  also  because  counsel  for 
the  defendant  insisted  that  nominal  damages  only  were  recoverable. 

The  subsequent  history  of  Miller  v.  King  (see  166  N.  Y.  394) 
shows  that  the  case  was  subsequently  tried  upon  the  rule  of  damages 
stated  by  Mr.  Justice  Cullsn,  and  the  final  affirmance  in  the  Court 
of  Appeals  must  be  deemed  an  adjudication  in  the  court  of  last 
resort  that  this  rule  was  correct.  This  fact  alone  precludes  us  from 
declaring  the  statement  of  the  rule  in  Judge  Cullen  s  opinion  to  be 
an  obiter  dictum.  Furthermore,  I  am  unable  to  see  how  the  fact 
that  the  plaintiff,  in  a  case  like  that  at  bar,  is  not  confined  to  nomi- 
nal damages  affects  the  correctness  of  the  conclusion  reached  by  Mr. 
Justice  HooKES  herein.  While  it  was  held  in  Miller  v.  King  that 
more  than  nominal  damages  might  be  recovered,  it  was  also  held 
that  the  damages  were  limited  to  the  expense  to  which  the  plaintiff 
was  put  to  get  to  his  destination.  This  might  be  a  large  sum  or 
might  be  a  small  sum,  varying  according  to  the  distance  to  be  trav* 
eled  and  the  particular  circumstances  under  which  the  contract  was 
broken;  but  it  must  be  deemed  substantial  inasmuch  as  it  must 
always  be  sufficient  to  make  good  to  the  plaintiff  the  pecuniary  loss 
which  he  has  actually  suffered  by  reason  of  the  defendant's  failure 
to  keep  its  agreement. 

I  have  expressed  my  views  thus  fully  because  I  am  unwilling  to 
seem  to  sanction  any  intimation  that  the  opinion  of  Judge  Cullek 
in  the  Miller  case  is  incorrect  in  any  respect. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered^ 
costs  to  abide  the  event 
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Henby  Kibland,  Appellant,  v.  Hebhan  Mahnken,  Bespondent. 

Fixture$ — a  tenant  hy  accepting  a  renewal  of  hie  learn  vaivea  hie  rigJU  to  remove 

them. 

A  tenant  who,  upon  first  entering  into  possession  of  the  demised  premises, 
reserves  to  himself  the  right  to  remove  fixtures  installed  by  him  upon  the 
premises,  loses  such  right  if,  upon  the  expiration  of  the  original  lease,  he 
enters  into  a  renewal  lease  containing  no  reservation  of  such  right,  and  he  is 
not  thereafter  entitled  to  remove  from  the  premises  fixtures  instaUed  by  him 
upon  the  premises  prior  to  the  execution  of  the  renewal  lease. 

Appeal  bj  the  plaintiff,  Henry  Nieland,  from  a  jadgment  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn,  in 
favor  of  the  defendant,  entered  on  the  27th  day  of  May,  1903. 

William  J,  Martin^  for  the  appellant. 

Howard  C.  Conrady,  for  the  respondent. 

HOOKEB,  J. : 

The  defendant  was  the  lessee  of  premises  into  the  possession  of 
which  he  had  first  entered  upwards  of  twenty  years  ago  under  a 
written  lease.  His  evidence  tends  to  show  that  soon  after  the  com- 
mencement of  that  tenancy  he  entered  into  an  agreement  with  the 
plaintiff,  the  lessor,  by  the  terms  of  which  he  should  be  allowed  to 
remove  his  trade  fixtures  during  his  tenancy.  The  lease  or  leases 
under  which  he  held  expired  May  1,  1897,  and  on  the  15th  of 
March,  1897,  the  parties  entered  into  a  new  lease  for  the  term  of 
five  years  from  the  1st  day  of  May,  1897,  which  contained  the 
provision  that  ^^  at  the  expiration  of  the  said  terra,  the  said  party 
of  the  second  part  (lessee)  will  quit  and  surrender  the  premises 
hereby  demised,  in  as  good  state  and  condition  as  reasonable  use 
and  wear  thereof  will  permit,  damages  by  the  elements  excepted." 
At  the  expiration  of  the  lease  evidenced  by  the  agreement  of  March 
15,  1897,  the  defendant  moved  out,  and  before  the  lease  actually 
expired  removed  from  the  premises  a  watering  trough  connected 
with  the  sewer,  plate  glass  windows  set  in  the  outside  doors,  tiling 
sunk  in  cement  laid  on  the  front  window  frames,  plumbing  screwed 
to  the  wall  and  fastened  to  pipes  running  within  the  walls,  and  a 
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frame  Bhed  in  the  nature  of  a  stormhouse  built  to  fit  the  coping  and 
fastened  to  the  wail  of  the  building  bj  hooks.  It  is  undisputed 
that  all  this  property  was  in  the  building  at  the  expiration  of  the 
tenancy  preceding  that  beginning  May  1, 1897.  This  action  was 
brought  to  recover  for  the  use  and  occupation  of  the  premises  for  a 
few  days  after  the  expiration  of  the  lease,  and  for  the  value  of  the 
fixtures  removed  by  the  defendant  which  was  proved  on  the  trial  to 
be  upwards  of  $200.  The  defendant  did  not  offer  any  evidence  to 
rebut  the  plaintiff^s  expert  evidence  in  this  regard. 

On  the  trial  the  defendant  consented  that  judgment  might  be 
entered  against  him  for  the  sum  of  ten  dollars  for  the  use  and  occu- 
pation of  th^  premises  for  the  three  days  he  held  over  after  the 
expiration  of  the  lease,  but  contested  the  right  of  the  plaintiff  to 
recover  the  value  of  the  property  he  had  taken  away  from  him. 
There  was  received  in  evidence,  on  the  part  of  the  defendant,  an 
offer  he  had  made  to  the  plaintiff  before  the  commencement  of  this 
action  to  return  the  plumbing  and  tiling  in  the  windows,  and  restore 
them  to  the  condition  in  which  they  existed  in  the  premises  at  the 
termination  of  the  demise. 

The  justice  before  whom  the  case  was  tried  rendered  a  judgment 
for  twenty-five  dollars  in  addition  to  costs,  ten  dollars  of  which, 
we  think,  must  have  been  taken  to  represent  the  rent  for  the  period 
of  time  defendant  held  over  and  to  have  been  rendered  upon  the 
defendant's  stipulation,  and  fifteen  dollars  allowed  in  the  judgment 
as  the  value  of  part  of  the  property  removed. 

Even  though  the  defendant  upon  entering  into  possession  of  the 
premises  in  the  first  place  had  reserved  to  himself  the  right  to  remove 
the  fixtures,  under  the  doctrine  recently  reiterated  in  Stephens  v. 
Fly  (162  N.  T.  79)  we  think  that  he  was  without  legal  right  to 
do  so  in  this  case,  in  view  of  the  fact  that  the  written  lease  of 
March  15, 1897,  for  the  term  of  five  years,  contained  no  reservation 
of  that  right.  The  result  of  the  trial  seems  to  indicate  that  the  trial 
court  adopted  a  view  contrary  to  that  expressed  in  the  Stephens 
case,  unless  it  be  considered  that  the  allowance  of  $15  in  the  judg- 
ment was  to  cover  the  value  of  all  of  the  property  removed  by  the 
defendant.  If  the  latter  was  the  view  the  justice  adopted,  the  judg- 
ment must  be  reversed  as  against  the  weight  of  the  evidence,  for 
its  value  was  proved  by  competent  evidence  to  exceed  $200,  and  the 
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defendant  even  conceded  the  competency  of  most  of  the  witnesses 
called  by  the  plaintifi  to  prove  value  and  offered  no  evidence  upon 
that  issue  himself. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

Babtlett,  Woodwabd,  Hibsohbebg  and  Jbnks,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Baitk    of    Statbn    Island^    Bespondent,    v.    Isaao    A.   Silvib, 

Appellant. 

OMateral — eaunael  fset  iwurred  in  a  miit  for  it$  ertforeemerU  —  trial  of  an  i$9U6 
cutoa  pledge  haoing  been  made. 

A  pledger  of  collateral  is  liable  to  the  pledgee  for  necessary  expenses  incurred  by 
the  pledgee  in  enforcing  payment  of  the  collateral,  such  as  reasonable  counsel 
fees  paid  to  attorneys  in  an  action  for  the  collection  of  non- negotiable  paper  so 
pledged. 

When  the  question  whether  a  non-negotiable  draft  or  voucher  was  pledged  as 
collateral  is  one  of  fact  for  the  Jury,  considered. 

Appeal  by  the  defendant,  Isaac  A.  Silvie,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Rich- 
mond, in  favor  of  the  plaintiff,  entered  on  the  25th  day  of  Septem- 
ber, 1903. 

WiUiam  AUaire  SAortt^  for  the  appellant. 

Thomas  G.  PrioUau^  for  the  respondent. 

Hooker,  J. : 

On  January  3, 1898,  the  defendant  discounted  at  the  plaintiff 
bank  a  voucher  or  draft  upon  the  treasurer  of  Richmond  county, 
bearing  date  the  31st  of  December,  1897,  for  $3,370.35,  which  had 
been  given  him  in  part  payment  for  services  and  expenses  as  one  of 
the  coroners  of  that  county  prior  to  the  consolidation.  The  plaintiff 
deducted  legal  interest  for  four  months,  amounting  to  two  per  cent 
of  the  face  of  the  draft,  and  credited  his  account  with  the  avails. 
It  seems  to  have  been  conceded  at  the  trial  by  both  parties  that 
App.  Div.— Vol.  LXXXIX.        80 
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this  voucher,  signed  by  order  of  tlie  board  of  supervisors  by  its 
chairman  and  clerk,  was  a  non-negotiable  instrument.  It  required  the 
county  treasurer  to  pay  its  face  out  of  any  money  in  his  hands  for  con- 
tingencies. After  consolidation,  and  in  the  spring  of  1898,  the  city 
of  New  York  refused  to  pay  the  voucher  on  the  ground  that  Silvia 
had  been  guilty  of  fraud  in  procuring  it.  The  cashier  of  the  plain- 
tiff later,  and  before  any  steps  had  been  taken  to  enforce  its  pay- 
ment, sent  for  the  defendant,  who  called  at  the  bank,  and  the  situ» 
tion  was  explained  to  him.  Tlie  defendant  urged  that  the  voucher 
was  all  right  and  should  be  paid  by  the  city.  The  cashier  testifies 
that  the  defendant  made  several  attempts  to  procure  influence  in 
effecting  the  payment  of  the  voucher,  but  without  avail ;  and  that 
in  July,  1898,  he  told  the  defendant  that  the  bank  could  not  hold 
the  voucher  any  longer  and  that  he  would  have  to  give  his  own  note 
for  the  amount  due  and  then  they  could  see  what  could  be  done 
with  the  voucher ;  that  the  defendant  was  agreeable  and  handed 
him  his  demand  note  for  the  amount  of  the  voucher.  Later  the 
cashier  testified  that  he  told  the  defendant  at  the  same  conversation 
that  he  would  have  to  give  the  note  and  that  the  bank  would  keep 
the  voucher  as  collateral  and  see  what  could  be  collected  on  it. 
The  defendant's  version  of  the  conversation  when  the  note  was 
given  is  that  the  cashier  told  him  the  voucher  was  "  no  good  "  and 
was  not  worth  the  paper  it  was  written  on  ;  that  it  was  a  forgery 
and  defendant  was  liable  to  be  sent  to  State  prison  ;  that  there  was 
just  one  thing  to  do  and  that  was  to  give  his  note  for  the  amount  of 
the  voucher;  to  this  the  defendant  replied  that  if  he  said  the 
voucher  was  "  no  good  "  it  was  no  more  than  right  that  he  should 
give  his  note,  which  he  did,  stoutly  maintaining  that  the  voucher 
was  good  "  and  that  is  all  there  is  to  it."  The  defendant  says  that 
nothing  was  said  about  collateral,  and  denies  that  any  agreement 
was  made  by  which  the  voucher  was  to  be  held  as  collateral  to  tlie 
note. 

The  affair  remained  in  stattc  quo  until  the  month  of  May,  1899, 
when  the  plaintiff,  through  his  attorneys  and  without  having 
requested  the  defendant  to  prosecute  it,  sued  the  city  of  New  York 
upon  the  voucher.  The  trial  of  that  suit  resulted  in  a  judgment 
for  the  bank,  from  which  the  city  appealed  to  this  court ;  here  the 
judgment  was  affirmed,  and  the  case  is  reported  iu  Bank  of  Statety 
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Idand  v.  City  of  New  York  (68  App.  Div.  231) ;  the  city  again 
appealed  to  the  Court  of  Appeals,  and  in  March,  1903,  four  years 
after  the  action  was  brought,  that  court  affirmed  the  decision  of 
this  court.  (174  N.  Y.  519.)  The  city  then  paid  the  face  of  the 
voucher,  interest  from  April  14,  1898,  to  the  date  of  payment,  and 
the  costs  and  disbursements  in  all  the  courts  in  full.  These  sums, 
together  with  a  small  balance  in  plaintiff  bank  to  the  credit  of 
defendant's  account,  were  then  credited  upon  defendant's  demand 
note,  less  the  sum  of  $500  paid  by  plaintiff  to  its  attorneys  as  com- 
pensation, additional  to  their  taxable  costs,  for  their  services  in  the 
suit  against  the  city,  and  for  the  balance  alleged  to  be  due  upon  the 
note,  with  interest,  after  the  deduction  of  those  sums,  this  action 
was  brought.  The  trial  was  before  the  Municipal  Court  and  a  jury 
and  resulted  in  a  judgment  for  the  full  amount  claimed,  from  which 
the  defendant  appeals. 

At  the  close  of  the  evidence,  over  the  defendant's  objection,  the 
court  held  as  matter  of  law  that  the  respondent  was  the  pledgee  in 
possession  of  the  voucher,  and  was  entitled  to  prosecute  the  collat- 
eral by  suit  and  to  charge  a  reasonable  fee  for  its  collection.  The 
only  question  presented  for  the  jury's  consideration  was  as  to  the 
reasonableness  of  the  fee  of  $500  paid  by  the  respondent  to  its 
attorneys.  The  appellant  specially  requested  to  go  to  the  jury  on 
the  question  as  to  whether  the  agreement  was  that  the  voucher  was 
to  be  collateral  to  the  note,  but  the  court  refused. 

Had  it  been  properly  established  as  a  fact  in  the  case  that  the 
voucher  was  pledged,  the  rule  adopted  at  the  trial  would  have  been 
correct,  for  the  pledger  of  collateral  is  liable  to  the  pledgee  for  the 
necessary  expenses  of  collection.  {Fidd  v.  SMey^  74  App.  Div. 
81;  affd.,  174  N.  Y.  514;  Shddon  v.  Ba/oeret,  49  Barb.  203; 
Origga  v.  Howe,  31  id.  100 ;  2  Abb.  Ct.  App.  Dec.  291 ;  WiUa/rd 
V.  WMte,  56  Hun,  581.)  No  extension  to  this  rule  is  claimed  to 
exist  in  respect  of  paper  not  held  as  collateral.  The  appellant's 
contention,  supported  by  his  evidence,  upon  the  trial  and  upon  this 
appeal,  is  that  there  was  no  pledge. 

We  are  of  the  opinion  that  the  trial  court  erred  in  taking  from 
the  jury  this  question  of  fact  and  assuming  its  determination. 
While  the  court,  sitting  with  a  jury,  is  called  upon  to  determine 
some  questions  of  fact,  such  as  the  competency  of  witnesses,  and 
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others,  it  has  never  been  held  that  the  relations  between  parties  is 
in  this  category.  What  the  actual  contract  was,  existing  between 
the  parties  here,  was  an  issue  of  fact,  squarely  raised  by  the  proof, 
and  it  was  within  the  province  of  the  jury  to  pass  upon  this  issue, 
as  well  as  the  others  in  the  case.  The  error  was  vital  and  calls  for 
a  reversal. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

Babtlbtt  and  Hibsohbbbq,  JJ.,  concurred ;  Jbnks,  J.,  concurred 
in  result. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Oathebinb  Nelson,  Appellant,  v.  John  Barrett,  Respondent. 
Vteiaus  dog-^notiee  to  the  owner  of  his  tieiotu  eharaeter—what  i»  required. 

Upon  the  trial  of  an  action  brought  to  recover  damages  from  the  owner  of  a  dog 
which  had  bitten  the  plaintiff,  evidence  was  given  that,  o^  many  occaaions 
prior  to  the  time  that  the  plaintiff  was  bitten,  a  man,  owning  a  saloon  adjoining 
the  defendant's  home,  told  the  defendant  that  he  had  received  complaints  from 
his  customers  and  passers-by  that  the  dog  had  interfered  with  them,  and  that 
there  would  be  trouble  some  time  if  the  defendant  did  not  chain  the  dog. 

The  defendant  did  not  deny  this  evidence,  but  testified  tliat  no  one  ever  notified 
him  that  the  dog  had  bitten  anybody  or  was  vicious,  and  that  he  never,  of  his 
own  knowledge,  knew  that  the  dog  had  ever  bitten  any  one. 

The  court,  in  its  charge,  instructed  the  jury  that  the  plaintiff  must  establish  that 
actual  notice  was  brought  home  to  the  defendant  that  the  dog  had  bitten  some 
one  or  attempted  to  do  so. 

At  the  close  of  the  charge  the  plaintiff  requested  the  court  to  instruct  the  juiy 
that,  if  the  facts  were  sufficient  to  have  put  a  reasonable  man  upon  inquiry  as 
to  whether  the  dog  was  dangerous  or  not,  and  the  defendant  faUed  to  heed  the 
warnings  or  totally  disregarded  them,  he  was  liable.  The  court  replied  that 
he  would  leave  that  question  to  the  jury. 

Hdd,  that  the  failure  of  the  trial  judge  to  charge  as  requested  constituted 
error. 

JdembU,  that  the  evidence  was  sufficient  to  establish  notice  to  the  defendant  of  the 
vicious  character  of  the  dog. 

Appeal  by  the  plaintiff,  Catherine  Nelson,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Queens^ 
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in  favor  of  the  defendant,  entered  on  the  19th  day  of  August,  1903, 
and  also  from  an  order  entered  on  the  19th  day  of  August,  1903, 
denying  the  plaintiff's  motion  for  a  new  trial  made  upon  the 
minutes. 

Mav/rioe  E.  ConnoUA/y  for  the  appellant. 
John  T.  Hchmsony  for  the  respondent. 

HOOKEB,  J. : 

The  plaintiff  sued  the  owner  of  a  vicious  dog,  and  a  jury  in  the 
Municipal  Court  of  the  city  of  New  York  has  found  a  verdict  for 
the  defendant.  Upon  that  verdict  a  judgment  was  entered,  from 
which  the  plaintiff  appeals. 

There  was  abundant  evidence  of  the  vicious  propensities  of  the 
dog,  and  the  court  correctly  presented  that  branch  of  the  case  to 
the  jury. 

Upon  the  question  of  scienter^  however,  we  think  the  court  erred 
in  its  instructions  to  the  jury.  The  witness  Seimers,  who  kept  a 
saloon  next  door  to  the  defendant's  home,  testified  that  on  many 
occasions  prior  to  the  biting  of  the  plaintiff  by  the  dog,  he  told 
the  defendant  that  he  had  complaints  from  his  customers  and  pass- 
ers-by that  the  dog  had  interfered  with  them,  and  said  that  some- 
thing would  have  to  be  done  about  the  dog,  to  which  defendant 
replied  that  they  would  have  to  chain  it  up.  The  witness  Meyers 
testified  that  prior  to  plaintiff's  experience  she  heard  Seimers  tell 
defendant  that  there  would  be  trouble  some  time  if  he  did  not  chain 
the  dog  up.  The  defendant  does  not  deny  this  evidence,  but  said 
that  Seimers  told  him  that  it  liurt  his  trade,  and  that  it  was  better 
to  get  rid  of  the  dog  and  tie  him  up ;  he  testified  that  no  one  ever 
notified  him  that  the  dog  had  bitten  any  one  or  was  vicious,  and 
never,  to  his  own  knowledge,  did  he  know  of  the  dog  biting  any  one. 
The  court,  however,  instructed  the  jury  several  times  during  the 
course  of  the  charge  that  the  plaintiff  must  establish  that  actual 
notice  was  brought  home  to  the  defendant  that  the  dog  had  bitten 
some  one  or  attempted  to  do  so.  At  the  close  of  the  charge  the 
plaintiff  requested  an  instruction  that,  if  the  facts  were  sufficient  to 
have  put  a  reasonable  man  upon  inquiry  as  to  whether  the  dog  was 
dangerous  or  not,  an.d  the  defendant  failed  to  heed  the  warnings  or 
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totally  disregarded  them,  he  was  liable ;  to  which  the  coart  replied 
that  it  would  leave  that  question  to  the  jury.  In  the  light  of  the 
antecedent  charge  in  respect  to  notice  to  the  owner,  this  remark, 
•coupled  with  the  court's  failure  to  chaise  as  requested,  could  not 
well  have  been  considered  by  the  jury  otherwise  than  a  refusal,  and 
presented  substantial  and  prejudicial  error.  Much  less  evidence 
than  is  presented  in  this  case  has  been  held  to  establish  notice. 
{Duval  V.  Ba/mahy^  75  App.  Div.  154^  and  cases  there  cited.)  The 
proposition  urged  by  the  appellant  is  well  within  the  authority  of 
those  cases,  and  the  doctrine  there  announced  requires  us  to  reverse 
the  judgment. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

Bartlbtt,  Hibsohbebo  and  Jbnks,  J  J.,  concurred. 

Judgment  and  order  of  the  Municipal  Court  reversed  and  new 
trial  ordered,  costs  to  abide  the  event. 


Susannah  Mebbitt,  Respondent,  v.  Ella  Mayfield  and  Others, 

Appellants. 

Surpriie  on  a  trial — what  caune  the  party  surprised  should  pursue —  rule  tehere  he 
is  misled  by  his  opponent — presumption  as  to  a  toift^s  knoioledffe  of  her  husband's 
fraud, 

A  party  to  an  action,  who  is  surprised  upon  the  trial  by  evidence  which  he  is  not 
prepared  to  rebut,  should  request  an  adjournment,  and.  if  he  fails  to  do  so,  he 
will  not  ordinarily  be  granted  a  new  trial  on  the  ground  of  surpriae. 

Where,  however,  a  party  has  been  misled  by  the  other  party  as  to  the  issues 
which  the  case  will  involve,  a  new  trial  will  be  granted  on  the  ground  of 
surprise. 

While  no  obligation  rests  upon  parties  or  their  counsel  to  inform  the  opposite 
side  in  relation  to  the  issues  which  will  be  raised,  they  must  avoid  saying  or 
doing  what  may  have  a  direct  tendency  to  mislead  their  opponent. 

Knowledge  by  a  wife  of  a  fraud  committed  by  her  husband  cannot  be  presumed 
from  the  mere  fact  of  the  relationship  existing  between  them. 

Appeal  by  the  defendants,  Ella  Mayfield  and  others,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Nassau  on  the  3d  day  of 
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March,  1908,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  Nassau  Special  Term,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  19th  daj  of  February,  1903,  resettling  an  order 
denying  the  defendants'  motion  for  a  new  trial  upon  the  ground  of 
surprise  and  newly-discovered  evidence. 

Thomas  P.  JfulUgariy  for  the  appellant  Mayfield. 

Joseph  A.  Burr^  for  the  appellants  Wiedersum. 

James  P,  Niemarvn,^  for  the  respondent. 

HOOKBR,  J. : 

This  action,  based  upon  misrepresentation  and  fraud,  was  brought 
to  procure  the  rescission  of  a  contract  of  exchange  of  properties 
entered  into  by  the  plaintiff  and  the  defendant  Mayfield,  and  the 
annulment  and  avoiding  of  certain  transfers  made  by  them,  pursuant 
to  the  terms  of  the  contract,  and  for  a  decree  directing  the  defendant 
Mayfield  to  repay  to  the  plaintiflE  the  sum  of  $1,600  received  by 
her  as  part  of  the  consideration  moving  to  her  under  the  terms  of 
that  contract.  The  trial  resulted  in  a  decision  in  plaintiffs  favor, 
upon  which  a  judgment  was  entered  annulling  the  contract  and  the 
conveyance  referred  to  and  directing  the  defendants  Mayfield  and 
Philip  H.  F.  Wiedersum  to  pay  to  the  plaintiff  the  sum  of  $1,600 
demanded  in  the  complaint.  That  pleading  alleged  that  defendant 
Mayfield  was  the  owner  of  the  premises  conveyed  to  the  plaintiff 
under  the  terms  of  the  contract,  and  alleged  the  misrepresentations 
and  fraud  to  have  been  made  by  the  defendant  Philip  H.  F.  Wied- 
ersum. When  the  case  was  moved  for  trial  the  attorney  for  the 
defendant  Mayfield  asked  for  a  postponement  of  the  trial  on  the 
ground  that  his  client  was  ill,  and  there  seems  to  be  no  dispute  as  to 
the  fact  that  at  that  time  she  was  physically  incapacitated  from 
attending  the  trial.  The  application,  however,  was  denied  and  the 
issues  were  tried.  Although  the  allegations  of  the  complaint  were 
silent  upon  the  subject,  the  plaintiff's  proof  tended  to  show  that  the 
defendant  Mayfield  was  holding  in  her  name  the  title  to  the  prop- 
erty covered  by  the  agreements  in  the  contract  as  a  "  dummy  "  in 
behalf  of  the  defendant  Philip  H.  F.  Wiedersum,  and  also  tended 
to  show  that  at  the  time  Wiedersum  was  negotiating  with  the  plain- 
tiff for  the  exchange  the  defendant  Mayfield  so  conducted  herself 
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as  to  corroborate  certain  statement's  of  his,  relative  to  the  widowhood 
of  defendant  Mayfield.  It  was  made  to  appear  by  the  evidence  of 
the  plaintiff's  witnesses  that  she,  Mrs.  Mayfield,  was  not  a  widow. 
At  the  dose  of  the  case  the  attorney  for  the  defendant  Wiedersum 
stated  to  the  court  that  he  had  no  further  evidence  to  introduce 
except,  in  case  any  further  testimony  should  be  required,  he  desired 
to  have  the  evidence  of  the  defendant  Mayfield  taken  by  deposition. 
The  court  replied  :  '^  I  have  not  heard  yet  that  she  has  the  slightest 
thing  to  do  with  it.'*  Upon  that  remark  of  the  court  being  made, 
her  attorney  said :  "  Exactly,  and  1  move  to  dismiss  as  to  her."  The 
court  then  inquired  of  the  attorney  for  the  defendant  Wiedersum 
whether  he  wished  to  hear  her  evidence,  and  he  replied  in  the  nega- 
tive, and  the  proof  was  then  closed.  No  continuance  was  then 
requested  on  behalf  of  any  of  the  defendants  for  the  purpose  of 
obtaining  the  evidence  of  Mrs.  Mayfield.  The  court,  in  disposing 
of  the  matter,  after  a  denial  of  motions  to  dismiss,  said  :  '^  I  find  as 
a  matter  of  fact  that  in  place  of  being  an  independent  party,  as  he 
pretended,  the  defendant,  Wiedersum,  was  actually  a  party  in  inter- 
est, which  fact  he  concealed  from  the  plaintiff.  His  statements  of 
the  value  of  the  land,  and  all  his  statements  to  induce  the  sale  by 
the  plaintiff  become  relevant  and  material  when  that  fact  is  found, 
because  she  attached  an  importance  to  them,  and  was  influenced  by 
them,  whereas  she  would  not  have  been  had  he  not  carried  the 
impression  that  he  was  an  independent  party  and  acting  in  plaintiff's 
favor  and  service.  T,  therefore,  give  judgment  for  the  plaintiff. 
He  was  the  real  owner  of  the  property  to  be  given  to  the  plaintiff 
in  exchange.  He  and  his  sister,  Mrs.  Mayfield,  committed  a  gross 
fraud  on  the  plaintiff,  she  pretending  to  be  a  widow,  and  decking 
herself  out  in  that  garb  for  the  purpose." 

The  defendants  claim  to  have  been  surprised  upon  the  trial,  and 
this  is  an  appeal  from  an  order  denying  the  defendants'  motion  for 
a  new  trial  on  the  ground  of  surprise  and  newly-discovered  evidence, 
as  well  as  an  appeal  from  the  judgment  entered  against  them.  It  is 
made  to  appear  from  the  affidavits  read  in  support  of  the  motion 
that  the  defendant  Mayfield  can  produce  evidence  upon  another  trial 
denying  that  she  held  title  to  the  property  in  question  for  the  benefit 
of  the  defendant  Philip  H.  F.  Wiedersum,  and  denying  that  she 
ever  made  any  representations  to  the  plaintiff  as  to  her  widowhood* 
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We  think  that  the  motion  for  a  new  trial,  at  least  as  to  her^  should 
have  been  granted.  Her  claim  that  she  was  surprised,  and  did  not 
anticipate  any  issue  as  to  the  interest  of  Wiedersum  in  the  property 
and  as  to  the  representations  of  her  widowhood,  is  reasonable  in 
view  of  the  fact  that  no  allegations  in  respect  to  either  of  those 
matters  were  contained  in  the  complaint ;  and  in  view  of  the  posi- 
tion taken  by  the  learned  trial  court  in  announcing  its  decision  at 
the  close  of  the  trial,  it  is  fair  to  suppose  that  the  evidence  which 
the  defendant  says  she  will  be  able  to  adduce  upon  another  trial  will 
be  likely  to  affect  the  result. 

We  are  not  unmindful  of  the  well-settled  rule  that  when  one  is 
surprised  by  evidence  which  he  is  not  prepared  to  rebut  he  should 
request  an  adjournment,  and  if  he  fails,  is  not  entitled  to  a  new 
trial  on  the  ground  of  surprise.  {Messenger  v.  Fov/rth  Nat.  Brnik 
of  the  City  of  New  Tork^  6  Daly,  190 ;  Olendening  v.  Canary^  5  id. 
489 ;  affd.,  64  K  Y.  636 ;  Baylies  New  Tr.  &  App.  531.)  The  rule, 
however,  has  an  important  exception,  and  where  it  is  made  to  appear 
that  a  party  has  been  misled  by  assurances  given  by  the  opposite 
party  as  to  the  issues  which  the  case  would  involve,  a  new  trial  will 
be  granted  on  the  ground  of  surprise.  It  is  held  that,  while  it  is  true 
that  no  obligation  rests  upon  parties  or  their  counsel  to  inform  the 
opposite  side  in  relation  to  such  matters,  they  must  avoid  saying  or 
doing  what  may  have  a  direct  tendency  to  mislead  their  opponent. 
{Chamherlain  v.  Lindsay^  1  Hun,  231 ;  JRvhenfeld  v.  JRabineTy  33 
App.  Div.  374,  378.)  We  think  that  the  reason  for  this  excep- 
tion applies  with  even  greater  effect  to  the  situation  as  pre- 
sented by  this  record  ;  for  here,  when  the  parties  were  preparing  to 
close  the  evidence,  the  court  itself  stated  that  he  had  not  yet  heard 
anything  by  which  the  defendant  Mayfield  was  in  any  way  connected 
with  the  issues.  It  is  entirely  probable  that  this  indication  of  the 
view  held  by  the  court  of  the  matters  in  controversy  misled  counsel 
for  defendant  Mayfield  into  a  belief  that  it  was  unnecessary  for  her 
to  introduce  any  evidence  tending  to  deny  the  evidence  adduced  by 
the  plaintiff  showing  her  connection  with  the  case,  especially  as  the 
complaint  was  silent  on  the  subject  and  she  had  contended  that 
without  such  allegation,  fraud,  based  upon  these  facts,  could  not  be 
considered  by  the  court  in  determining  whether  the  plaintiff  was 
entitled  to  judgment. 
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The  trial  court  found  that  the  defendant  Evangeline  Wiedersum, 
who  was  the  wife  of  Philip  H.  F.  Wiedersum  took  a  conveyance  of 
the  property  deeded  to  the  defendant  Mayfield  pursuant  to  the 
terms  of  the  agreement,  with  knowledge  of  the  fact  that  this 
conveyance  to  the  defendant  Mayfield  was  obtained  and  procured 
and  induced  by  and  through  the  false  and  fraudulent  representa- 
tions of  the  defendant  Philip  H.  F.  Wiedersum  and  to  cover  and 
conceal  the  said  Wiedersum's  interest  therein,  and  to  this  finding 
the  defendant  Evangeline  Wiedersum  excepted.  The  judgment 
also  seems  to  declare  void  this  conveyance  from  defendant  Mayfield 
to  Evangeline  Wiedersum.  There  was,  however,  no  evidence  what- 
ever tending  to  show  that  the  defendant  Evangeline  Wiedersum  had 
any  knowledge,  actual  or  constructive,  of  the  dealings  between  the 
plaintiff  and  either  of  her  codefendants,  either  before  or  after  the 
contract  was  entered  into.  The  mere  fact  that  she  was  the  wife  of 
the  defendant  Philip  H.  F.  Wiedersum  cannot  be  said  to  raise  the 
presumption  that  she  had  such  guilty  knowledge. 

While  it  is  by  no  means  clear  from  the  record  in  its  present  state 
that  the  defendant  Philip  H.  F.  Wiedersum,  independently  of  his 
codefendant  Mayfield,  has  made  out  a  case  for  a  new  trial  on  the 
ground  of  surprise,  it  seems  to  us  that,  inasmuch  as  the  interests  of 
the  defendants  under  the  judgment  appealed  from  are  so  closely 
allied  and  so  interwoven,  justice  demands  that  there  should  be  a  new 
trial  as  to  all  the  defendants,  if  such  disposition  is  made  as  to  one. 

The  order,  therefore,  denying  the  motion  for  a  new  trial  should  be 
reversed  and  motion  granted,  costs  to  abide  the  event. 

QooDBioH,  P.  J.,  Bartlett,  Woodward  and  Jenks,  JJ., 
concurred. 

Order  denying  motion  for  new  trial  on  the  ground  of  surprise  and 
newly-discovered  evidence  reversed,  and  motion  granted,  costs  to 
abide  the  event,  and  judgment  vacated. 
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William  E.  T.  Smith  and  Others,  Appellants,  v.  The  Trustees  of 

THE   FeEEHOLDERS    AND    CoMMONALTY    OF    THE    ToWN    OF    BbOOK- 

HAVSN,  and  Others,  Respondents. 

TYaditian  as  to  ancient  boundaries  —  not  admieeibie  tohere  the  location  can  be  estab- 
liehed  by  ancient  document* —  amhiguitiee  in  deecriptione  to  be  reconciled. 

In  an  action  of  ejectment  in  which  the  rights  of  the  parties  depended  upon  the 
location,  with  reference  to  the  western  boundary  line  of  the  town  of  South- 
ampton on  Great  South  beach,  Long  Island,  of  a  structure  known  as  **  Bailey's 
Stage,"  it  appeared  that  "  Bailey's  Stage"  had  long  since  passed  totally  out  of 
existence  and  that  the  memory  of  no  living  witness  extended  far  enough  back 
to  locate  its  ruins  or  the  place  where  it  stood. 

It  appeared,  however,  that  ''Bailey's  Stage"  was  mentioned  in  several  deeds 
upwards  of  a  hundred  years  old,  which  had  been  placed  in  evidence,  and  that 
these  conveyances  agreed  without  violent  discrepancy  as  to  the  location  of  the 
structure; 

Beld^  that  evidence  given  by  witnesses  to  the  effect  that  many  years  ago  they 
had  heard  "old  people  "  state  that  "  Bailey's  Stage  "  was  located  at  or  near  the 
Southampton  town  line  was  incompetent,  especially  where  the  "old  people" 
did  not  appear  to  have  had  any  personal  knowledge  themselves  as  to  the 
location  of  the  structure  in  question. 

Hearsay  evidence  of  reputation  and  tradition  is  not  admissible  where  there  is 
sufficient  in  the  documents  to  mark  the  location  of  boundaries  without  its  aid. 

In  case  of  ambiguity  in  the  descriptions  of  deeds  or  in  the  location  of  bound- 
aries, they  should  be  read  to  conform  one  with  another,  where  that  can  be  done 
without  giving  a  violent  meaning  or  strained  construction  to  a  particular 
description. 

Appeal  by  the  plaintiffs,  William  E.  T.  Smith  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  Suffolk  on  the  31st  day  of 
May,  1902,  upon  the  report  of  a  referee. 

Clarence  G.  T.  Smith  [Everett  JET.  Oahorn  with  him  on  the  brief], 
for  the  appellants.  \ 

Timothy  M.  Chriffing  and  Robert  S.  I^eUetriofiy  for  the 
respondents. 

Hooker,  J. : 

The  decision  in  this  case  hinges  on  the  location  of  Bailey's  stage. 
This  is  conceded  to  be  its  only  issue.    If  that  structure  during  its 
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existence  stood  on  or  adjacent  to  the  western  bounds  of  the  town  of 
Southampton  on  the  Great  South  beach,  instead  of  about  a  mile  or 
mile  and  a  half  west  thereof,  as  the  plaintiffs  claim,  the  defendants 
must  succeed  in  this  action  of  ejectment. 

In  the  latter  part  of  the  seventeenth  century  Colonel  William 
Smith  obtained  Indian  deeds  and  patents  of  the  locus  in  quo  and 
adjoining  property.  It  appears  from  some  of  the  deeds  in  evidence 
that  there  stood  in  the  neighborhood  "  a  certain  house  which  Stephen 
Bayly  &  Company  used  when  they  went  a  whaling,"  and  this  house, 
called  in  some  of  the  more  recent  conveyances  "  Bailey's  Stage," 
was  treated  as  a  landmark  or  monument  in  fixing  the  boundaries  in 
many  of  the  several  deeds  which  form  the  plaintiffs'  chain  of  title, 
and  in  many  of  the  deeds  by  which  neighboring  property  on  the  east 
and  west  had  been,  prior  to  the  commencement  of  the  last  century, 
described.  Bailey's  stage  has  long  since  passed  totally  out  of  exist- 
ence, and  the  memory  of  no  living  witness  extends  far  enough  back 
to  locate  its  ruins,  or  the  place  where  it  stood.  The  defendants, 
presumably  on  the  theory  that  in  the  written  instruments  there  was 
ambiguity  as  to  its  location,  sought  to  show  a  tradition  in  regard 
thereto,  and  asked  of  one  of  their  witnesses,  who  had  said  that  he  had 
heard  of  a  tradition  in  regard  to  the  location  of  Bailey's  stage  at  least 
sixty  years  before  the  trial,  whether  he  knew  of  a  tradition  in  regard 
to  Bailey's  stage  with  reference  to  the  location  or  in  connection 
with  the  western  boundary  of  the  town  of  Southampton.  This  was 
objected  to  as  incompetent,  immaterial,  as  hearsay  and  as  tending  to 
vary  the  terms  of  a  written  instrument ;  the  learned  referee  over- 
ruled the  objection  and  the  plaintiffs  duly  excepted.  The  witness 
answered  that  older  people  living  there  had  stated  that  Bailey's 
stage  and  the  Southampton  town  line  were  identical,  or  that  Bailey's 
stage  was  located  near  the  Southamptown  town  line.  Another  wit- 
ness was  allowed  to  testify,  under  the  same  objection  and  exception^ 
that  ho  had  heard  it  spoken  of,  as  a  boy ;  that  the  old  people  located 
Bailey's  stage  at  the  end  of  the  cedars  near  the  great  hill,  and 
that  he  had  never  heard  of  any  other  location  for  Bailey's  stage. 
It  appeared  that  the  great  hill  was  on  or  near  the  Southampton 
town  line. 

It  is  evident  that  the  referee  intended  to  follow  the  rule  stated  by 
Greenleaf  in  his  work  on  Evidence  (Vol.  1  [15th  ed.],  §  U5) : 
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"  Accordingly,  though  evidence  of  reputation  is  received,  in  regard 
to  the  boundaries  of  parishes,  manors,  and  the  like,  which  are  of  public 
interest,  and  generally  of  remote  antiquity,  yet,  by  the  weight  of 
authority  and  upon  better  reason,  such  evidence  is  held  to  be  inadmis- 
sible for  the  purpose  of  proving  the  boundary  of  a  private  estate,  when 
such  boundary  is  not  identical  witlx  another  of  a  public  or  quasi 
public  nature.  Where  the  question  is  of  such  general  nature,  whether 
it  be  of  boundary  or  of  right  of  common  by  custom,  or  the  like,  evi- 
dence of  reputation  is  admitted  only  under  the  qualifications  already 
stated,  requiring  competent  knowledge  in  the  declarants,  or  persons 
from  whom  the  information  is  derived,  and  that  they  be  persons  free 
from  particular  and  direct  interest  at  tlie  time  and  are  since 
deceased."  That  this  rule  was  not  applicable  for  the  reason  to  be 
discussed  hereafter,  that  hearsay  evidence  of  reputation  and  tradition 
is  not  admissible  where  there  is  sufficient  in  the  documents  to  mark 
the  location  of  boundaries  without  its  aid,  and  that  there  was  suffi- 
cient in  the  deeds  we  find  in  the  record  is,  we  think,  clear. 

On  the  22d  day  of  July,  1Y68,  the  owners  of  all  the  meadow  on  the 
Great  South  beach,  from  Bailey's  stage  to  the  westerly  side  of  Reeves' 
point,  entered  into  a  partition  agreement  and  deed,  by  which  there  was 
set  off  to  each  of  the  owners  certain  parts  of  the  property  which  had 
been  held  in  common.  This  deed  was  received  without  objection ; 
division  was  made  therein  by  reciting  the  act  of  the  surveyors  to 
whom  was  referred  the  matter  of  allotment,  and  the  description  of 
that  portion  laid  out  at  the  most  eastern  portion  of  the  lands  treated 
by  the  deed  is  described  by  reciting  what  the  referees  had  done,  as 
follows ;  "  Then  they  laid  at  the  east  end  of  the  tract  of  meadow 
nex..  to  Bailey  Stage  a  lot  for  John  Tuthill,  containing  about  four 
acres  being  26  rods  wide  next  the  bech  to  jaw  bone  of  a  whale 
marked  on  the  east  side  J.  T,  on  the  west  J.  S.  the  course  between 
sd.  lots  is  north  15  degrees  west,  then  they  laid  all  the  meadow 
between  sd.  John  Tuthill  &  sd.  Matthew  Smith,  together  with  Reeves 
Island  for  the  part  of  Opt.  Josiah  Smith."  This  instrument  seems 
to  indicate  that  Bailey's  stage  was  located  twenty-five  rods  east  of 
the  west  line  of  the  plot  set  off  to  John  Tuthill,  held  and  owned  at 
present  by  George  Franklin  Tuthill,  who  now  has  the  eastermost 
piece  of  the  meadow  which  has  come  down  by  inheritance  and 
grant  from  John  Tuthill.    There  appears  to  be  no  dispute  as  to  the 


Digitized  by  VjOOQ IC 


478       SMITH  V.  TRUSTEES  OF  BROOKHAVEN. 

Second  Depabtment,  Decembeb,  1908.  [YoL  89. 

present  exact  location  of  the  line  from  which  this  measurement  of 
twenty-five  rods  was  made.  William  Smith,  the  grandson  of  the 
original  grantee  and  patentee,  made  an  important  disposition  of  the 
premises  in  question  which  adjoins  the  East  bay,  the  deed  being 
part  of  the  chain  of  title  upon  which  the  claim  is  made.  In  1790 
by  warranty  deed  he  conveyed  "  all  that  certain  Beach  and  Meadow 
in  the  Manor  and  in  the  County  aforesaid,  extending  Easterly  from 
a  certain  place  called  and  known  by  the  name  of  Bayles'  Stage 
(which  is  in  about  a  South  direction  from  a  certain  Neck  or  point 
of  Land  called  Moriches,  at  present  owned  by  Oliver  Smith),  to  the 
Western  bounds  of  the  Southampton  patent  Line  aforesaid."  The 
determination  of  the  location  of  Bailey's  stage  gathered  from  this 
instrument  as  being  in  about  a  south  direction  from  a  ^^  certain 
Neck  or  point  of  Land  called  Moriches  "  is  very  nearly  coincident 
with  the  location  determined  by  the  partition  deed  of  1768. 
Although  there  is  more  than  one  "  Neck  or  point  of  Land  "  called 
Moriches  at  the  present  time,  the  proofs  taken,  we  think,  are  quite 
suflicient  to  point  very  strongly  to  the  intention  of  the  grantor  in 
the  deed  of  1790  to  speak  of  the  eastern  Moriches. 

Had  there  been  no  other  deeds  which,  at  first  notice,  seem  to 
dispute  the  determination  of  the  location  of  Bailey's  stage,  as  indi- 
cated in  those  we  have  mentioned,  it  does  not  seem  likely  that  the 
referee  would  have  admitted  evidence  of  tradition  for  the  purpose 
of  ascertaining  its  location.  The  defendants  rely  particularly  upon 
the  deed  of  William  Smith,  the  patentee,  dated  June  14,  1693,  as 
fixing  Bailey's  stage  adjacent  to  the  Southampton  town  line,  and 
evidently  admitted  the  evidence  of  tradition  for  the  purpose  of 
expelling,  if  possible,  the  doubt  raised  in  relation  thereto  by  what 
appeared  to  be  contradictory  statements  in  regard  to  the  place 
where  this  house  formerly  stood. 

This  deed  purports  to  have  been  executed  on  the  14th  day  of 
June,  1693,  and  conveyed  to  the  trustees  of  the  freeholders  of  the 
commonalty  of  the  town  of  Southampton  all  that  "tract  of  medow 
on  ye  north  side  of  ye  South  beach  situate  lying  and  being  on  ye 
East  side  of  a  certain  house  which  Stephen  Bayly  &  Company  used 
when  they  went  a  whaling  near  to  a  place  called  Copsowogue  about 
a  mile  and  a  half  from  ye  gut  near  ye  place  called  ye  green  pines 
To  have  and  to  hold  ye  said  medow  with  convenience  of  making 
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yards  to  set  up  hay  to  je  use  of  ye  said  Trustees  of  ye  freeholders 
&  comonalty  of  ye  town  of  Southampton  and  their  heirs  and  suck- 
sesors  forever.'^  The  defendants  hold  that  this  deed,  the  oldest  in 
which  this  whaling  station  of  Stephen  Bayly  is  mentioned,  locates 
the  stage  at  or  near  Copsowogue,  and  inasmuch  as  there  is  abun- 
dant proof  and  no  apparent  denial  of  the  fact  that  Copsowogue  was 
in  or  near  the  Southampton  west  line,  they  claim  that  it  is  demon- 
strated by  this  instrument  of  extreme  antiquity  that  the  landmark 
in  question  was  at  the  Southampton  bounds.  A  close  inspection  of 
the  description  which  we  have  quoted  leads  to  the  consideration  that 
the  deed  falls  short  of  substantiating  defendants'  claim  in  tl\is 
respect ;  this  doubt  is  raised  partially  by  the  total  absence  of  any 
punctuation  in  the  description  and  by  the  use  of  the  word  "  gut " 
unaccompanied  by  any  words  of  modification  or  description.  There 
is  no  evidence,  either  record  or  verbal,  of  any  place  known  now  or 
heretofore  as  a  "  gut "  located  about  a  mile  and  one-half  from  the 
Southampton  west  town  line  except  Copsowogue  itself,  which  is 
described  as  "  Copsowogue  "  or  "  Cupsogue  Gut "  with  great  fre- 
quency in  the  deeds  and  other  records  introduced  by  both  parties. 
We  think  that  no  contortion  of  the  instrument  is  effected,  therefore,  to 
read  the  words  "  Copsowogue"  and  "  gut"  contained  in  this  descrip- 
tion as  meaning  "  Cupsowogue  Gut,"  especially  as  the  reading  of 
the  description  upon  this  basis  will  conform  the  location  of  Bailey's 
stage  very  closely  to  the  place  where  it  was  evidently  understood 
to  be  by  later  grantors.  With  proper  punctuation,  adopting  this 
reading,  the  description  will  go  as  follows  :  All  that  tract  of  meadow 
*  *  *  situate,  lying  and  being  on  the  east  side  of  a  certain 
house  *  *  *j  near  to  a  place  called  Copsowogue  —  about  a 
mile  and  one-half  from  the  Gut  —  near  the  place  called  the  green 
pines;  or,  to  make  the  apposition  between  the  words  "Copso- 
wogue "  and  "  Gut "  more  distinct,  this  interpretation  leads  to  the 
reading :  East  side  of  a  certain  house,  *  *  *  near  to  a  place 
called  Copsowogue,  about  a  mile  and  one-half  from  it  (or  there- 
from), near  the  place  called  the  green  pines.  Supplying  this  punctua- 
tion and  reading  the  description  thus  gives  effect  not  only  to  the 
description  itself,  but  to  the  later  deeds.  Without  it  the  words 
"about  a  mile  and  a  half  from  ye  gut"  seem  to  serve  no  purpose 
in  the  description.    It  is  a  familiar  rule  that  the  construction  should 
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be  indalged  which  gives  effect  to  the  whole  instrument.  In  case  of 
ambiguity  in  descriptions  of  deeds  or  in  the  location  of  boundaries, 
they  should  be  read  to  conform,  one  with  another,  where  that  can 
be  done  without  giving  a  violent  meaning  or  construction  to  a  par- 
ticular description.  (See  Higinhotham  v.  Stoddwrd^  Y2  N.  Y.  94; 
Buffalo,  New  York  cfe  Erie  B.  B.  Co.  v.  Stigelery  61  id.  348; 
Ayers  v.  Watson,  113  TJ.  S.  594 ;  Erier  v.  JacTcson,  8  Johns.  496.) 
With  this  deed  of  1693  construed  in  this  manner,  there  is  no  vio- 
lent discrepancy  in  the  instruments  or  records  appearing  in  the 
printed  book  in  reference  to  the  location  of  Bailey's  stage,  and  we 
think  that  the  ruling  of  the  referee  admitting  parol  evidence  of  tra- 
dition or  reputation  as  to  the  place  where  that  landmark  stood  was 
error  under  the  rule  that  a  deed  cannot  be  contradicted  or  explained 
by  parol  evidence.  It  was  said  by  Judge  Allen,  speaking  for  the 
Court  of  Appeals  in  Drev)  v.  Swift  (46  N.  Y.  204,  209)  :  "  Where 
there  are  no  monuments,  or  if  monuments  once  existing  are  gone, 
and  the  place  where  they  originally  stood  cannot  be  ascertained,  the 
courses  and  distances,  when  explicit,  must  govern,  and  cannot  be 
controlled  or  affected  by  parol  evidence.  {Zinecott  v.  Femald,  5 
Greenl.  496 ;  *  BeU  v.  Morse,  6  N.  H.  205 ;  Van  Wyck  v.  Wright, 
supra  ;  f  CUurk  v.  Baird,  5  Seld.  183 ;  %  Clark,  v.  Weihey,  19  Wend. 
320.)  "  It  was  held  in  Seaman  v.  Hogehoom  (21  Barb.  398)  that 
parol  evidence  is  unnecessary  and  inadmissible  to  ascertain  the  locus^ 
whore  the  words  of  the  conveyance  are  sufficient,  and  that  evidence 
aliunde  cannot  be  resorted  to  except  in  case  there  is  not  sufficient 
description  to  locate  it,  or  part  of  the  description  is  false.  While  it 
may  be  proper  to  prove  ancient  reputation  for  the  purpose  of  establish- 
ing boundary  lines,  and  especially  wliere  monuments  and  landmarks 
have  ceased  to  exist  as  pointed  out  by  Greenleaf  (1  Greenl.  Ev.  [15th 
ed.]  §  145),  as  has  been  held  by  the  late  General  Term  of  the  fifth 
department,  Mr.  Justice  B abker  speaking  for  the  court  {Partridge  v. 
BusseU,  50  Hun,  601 ;  2  N.  Y.  Supp.  529),  and  as  perhaps  indicated 
by  a  sentence  in  the  opinion  of  Judge  Maynabd  in  Donohue  v. 
Whitney  (133  N.  Y.  178, 186),  this  is  not  a  case  where  the  reception 
of  such  evidence  is  proper.  While  it  is  true  Bailey's  stage  has  long 
since  passed  into  oblivion  and  no  one  has  any  personal  knowledge  of 
where  it  stood,  the  declarations  in  the  deeds  in  evidence,  all  of  which 

*  5  Maine,  496.  1 18  Wend.  157.  {  9  N.  Y,  183. 
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are  upwards  of  100  years  old,  must  be  relied  upon  to  tell  the  story 
of  the  lost  landmark  with  that  degree  of  faithfulness  which  will  not 
permit  an  impeachment  by  the  evidence  of  those  who  heard  old 
people  tell  where  Bailey's  stage  stood,  especially  in  view  of  the  fact 
that  those  "  old  people "  do  not  seem  to  have  had  any  personal 
knowledge  themselves  upon  the  subject  of  its  location. 

The  judgment  should  be  reversed,  therefore,  and   a  new  trial 
granted. 

Goodrich,  P.   J.,   Woodwabd,   Hirschbebo    and  Jenks,   JJ., 
concurred. 

Judgment  reversed  and  new  trial  granted  befoi-e  another  referee, 
to  be  appointed  at  Special  Term,  costs  to  abide  the  event. 


Elijah  T.  Hopkins,  Eespondent,  v.  David  Cromwell,  Substituted 
in  the  Place  of  Peter  Muller,  Deceased,  as  Assignee  of  F. 
FoEHRBNBAOH  CoMPANY,  for  the  Benefit  of  Its  Creditors, 
Appellant. 

The  employee  af  a  eorporaiion^  entitled  to  prrference  in  payment  under  a  general 
aseignment,  dtfined — the  dutiee,  not  the  title  of  the  position^  determine  the 
queetion. 

A  corporation  engaged  in  the  wholesale  pickle  business  in  the  city  of  New  York 
bad  an  arrangement  with  a  man  named  Hopkins,  who  lived  at  White  Plains, 
under  which  the  corporation  would  name  to  Hopkins  the  price  which  it  would 
pay  for  pickles  to  the  farmers  living  in  the  vicinity  of  White  Plains,  and  Hop- 
kins would  call  upon  the  farmers  and  contract  with  them  in  the  name  of  the 
corporation  for  the  pickles. 

Hopkins  received  the  pickles  at  the  factory,  sorted  them,  weighed  them,  prepared 
the  brine  and  changed  it  when  necessary  and  inspected  the  stock.  He  also 
transferred  the  pickles  from  the  ordinary  barrels  to  new  barrels  and  shipped 
them  as  often  as  ordered  by  his  principal. 

For  a  few  weeks  during  the  spring  the  corporation  would  send  up  coopers  to 
cooper  the  barrels  and  occasionally  Hopkins  would  call  in  a  man  and  wagon 
for  two  or  three  hours.  The  only  other  assistance  which  Hopkins  received 
was  that  rendered  by  a  lad  and  his  own  man-of -all -work.  Hopkins'  compensation 
was  twenty  cents  for  each  hundred  pounds  of  pickles  purchased  from  the  fann- 
ers when  delivered  on  the  cars. 

App.  Div.— Vol.  LXXXIX.        31 
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Held,  that  Hopkins  was  an  employee  of  the  corporation  within  the  purview  of 
section  29  of  chapter  466  of  the  Laws  of  1877,  as  amended  by  chapter  624  of  the 
Laws  of  1897,  which  provides,  "  In  all  distribution  of  assets,  under  ail  assign- 
ments made  in  pursuance  of  this  act,  the  wages  or  salaries  actually  owing  to 
the  employees  of  the  assignor  or  assignors  at  the  time  of  the  execution  of  the 
assignment  for  services  rendered  within  one  year  prior  to  the  execution  of  such 
assignment,  shall  be  preferred  before  any  other  debt,  and  should  the  assets  of 
the  assignor  or  assignors  not  be  sufficient  to  pay  in  full  all  the  claims  preferred 
pursuant  to  this  section,  they  shall  be  applied  to  the  payment  of  the  same,  pro 
rata  to  the  amount  of  each  such  claim; " 

That  the  fact  that  the  corporation  styled  Hopkins  its  "superintendent,"  or  its 
"  superintendent  at  White  Plains,"  was  immaterial,  as  a  position  is  not  classified 
by  its  title,  but  by  the  duties  incident  to  it. 

Appeal  by  the  defendant,  David  Cromwell,  substituted  in  the  place 
of  Peter  Mnller,  deceased,  as  assignee  of  F.  Foehrenbach  Company, 
for  the  benefit  of  its  creditors,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  Westchester  on  the  17th  day  of  November,  1899,  upon 
the  decision  of  the  court  rendered  after  a  trial  at  the  Songs  County 
Special  Term. 

JFrancis  C,  dmivney  for  the  appellant 

WUsoTh  Brown^  Jr.j  for  the  respondent. 

Pbb  Curiam  : 

At  the  trial  there  appeared  to  be  no  dispute  as  to  the  worth  of 
the  services  rendered  within  a  year  prior  to  the  assignment  for  the 
benefit  of  creditors,  and  for  that  reason  the  opinion  of  Mr.  Justice 
Jbnks  at  Special  Term  does  not  discuss  that  branch  of  the  case. 
The  question  which  he  treated  in  his  exhaustive  opinion  we  believe 
properly  decided  by  the  learned  justice  at  Special  Term,  and  we 
adopt  the  opinion  delivered  below  on  that  branch  of  the  case.''^ 

*The  following  is  the  opinion  of  Mr.  Justice  Jbnks,  delivered  at  Special  Term: 

Jenks,  J.: 

The  iasue  arises  upon  the  application  of  section  29,  chapter  624,  Laws  of  1897. 
as  amended,!  which  provides: 

"  In  all  distribution  of  assets,  under  all  assignments  made  in  pursuance  of  this 
act,  the  wages  or  salaries  actually  owing  to  the  employes  of  the  assignor  or  assign- 
ors at  the  time  of  the  execution  of  the  assignment  for  services  rendered  within 
one  year  prior  to  the  execution  of  such  assignment,  shall  be  preferred  before  any 

t  See  Laws  of  1877,  chap.  466,  §  29,  as  amd.  by  Laws  of  1897,  chap.  624.— [Ref. 
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The  appellant  urges  here  that  upon  the  plaintifPs  own  showing 
part  of  the  services  rendered  to  the  defendant's  assignor  were  per- 
formed prior  to  one  year  before  the  date  of  the  assignment,  in  that 
some  of  the  cncnmbers  of  the  crop  of  1896  were  bought  and  cured 
by  him  prior  to  the  25th  of  April,  1897,  although  shipped  there- 
other  debt  and  should  the  assets  of  the  assignor  or  assignors  not  be  sufficient  to 
pay  in  full  all  the  claims  preferred  pursuant  to  this  section,  they  shall  be  applied 
to  the  payment  of  the  same,  pro  rata  to  the  amount  of  each  such  claim." 

There  is  no  dispute  as  to  the  services  rendered  within  the  prescribed  period  or 
as  to  their  worth,  but  the  question  is  whether  the  plaintiff  was  an  employee  enti- 
tled to  wages  or  salary,  and,  therefore,  to  a  preference  afforded  by  the  statute. 

This  and  similar  legislation  is  the  protection  of  those  who  serve  in  more  sub- 
ordinate and  humble  capacities  and  who  naturaUy  would  suffer  if  their  compen- 
sation was  not  surely  and  speedily  paid.    (Brutor  y.  Smith,  158  N.  Y.  157.) 

To  this  end  the  statute  has  preferred  those  who  depend  upon  their  daily  work 
for  the  means  of  life,  to  the  dealers  or  independent  contractors  who  take  the 
chances  of  trade,  or  who  extend  credit  in  the  ordinary  risks  of  business,  to  the 
professional  man,  or  to  the  high  official  of  the  corporation;  in  fine,  to  those  who 
have,  presumably,  other  means  of  subsistence  or  capital  or  can  protect  them- 
selves, or  who  in  any  event  are  not  naturally  dependent  upon  the  solvency  of 
one  individual.  While  the  word  "  employee"  is  not  to  be  read  with  full  generic 
force  {Palmer  v.  Van  Santword,  158  N.  Y.  612),  it  has  been  adjudicated  to  embrace 
more  than  the  words  "  operative  or  laborer." 

In  Matter  of  American  Lace  Worke  (80  App.  Div.  828)  Willard  Bartlbtt, 
J.,  says:  ''It  may  be  said  generally  that  the  term  'employees'  includes  persons 
employed  by  a  corporation  in  comparatively  subordinate  positions  who  cannot 
correctly  be  described  either  as  operatives  or  laborers." 

In  Bristor  v.  Smith  (eupra)  Qray,  J.,  discussing  the  scope  of  the  term  as  used 
in  section  54,  chapter  688,  Laws  of  1802,  says  that  the  word  defines  ''  in  a  general 
way  such  classes  of  persons  as  were  engaged  in  serving  the  corporation  in 
subordinate  capacities." 

In  Paimer  v.  Van  Santvoard  {supra),  in  the  course  of  a  discussion  of  the  term, 
Andrews.  Ch.  J.,  says  that  it  must  be  recognized  as  "includingin  the  designation 
all  who  in  common  understanding  held  that  relation  to  the  corporation."  (See, 
too,  Paople  V.  Beveridge  Brewing  Company,  91  Hun,  815.) 

lam  of  opinion  that  plaintiff  was  an  employee  within  the  purview  of  this 
statute.  The  assignor  of  the  defendant  was  a  corporation  engaged  in  the  whole- 
sale pickle  business  in  the  city  of  New  York.  The  plaintiff  lived  at  White 
Plains.  The  corporation  would  name  to  him  a  price  which  it  would  pay  for 
pickles  to  the  farmers  in  the  vicinity  of  White  Plains,  and  the  plaintiff  would 
call  upon  those  farmers  and  contract  with  them,  but  in  the  name  of  the  corpora* 
tion,  for  the  pickles.  In  due  course,  from  time  to  time,  the  plaintiff  received  the 
pickles  at  the  factory  and  then  sorted  them,  weighed  them,  prepared  the  brine^ 
changed  it  as  necessary,  and  inspected  the  stock.    He  then  changed  the  pickles 
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after.  Called  in  rebuttal  and  cross-examined  by  the  defendant^  the 
plaintiff  testified,  however,  that  "  Twenty-six  car  loads  of  pickles 
were  houghty  cured,  made  and  shipped  between  April  25,  1897,  and 
April  25,  1898,"  the  date  of  the  assignment.  Elsewhere  in  the 
evidence  he  said  that  the  cars  averaged  ninety  barrels  to  tlie  car, 
and  three  hundred  and  fifty  pounds  to  the  barrel ;  at  twenty  cents 
per  hundred  pounds,  for  his  work  and  services  in  connection  with 
Ijiese  twenty -six  carloads,  he  appears  to  be  entitled  for  "services 

from  the  ordinary  barrels  to  new  barrels  and  shipped  them  as  often  as  ordered  by 
his  principal.  This  work  represented  the  manual  labor  of  the  plaintiff,  who  was 
employed  thereon  every  day,  and  often  upon  Sundays.  He  had  none  under 
him,  save  that  the  corporation  sent  up  some  coopers,  for  three  or  four  weeks  in 
the  spring,  to  cooper  the  barrels,  save  that  sometimes  when  the  shipmentu  were 
unusual  he  called  in  his  own  man  of  all  work,  who  worked  for  him  the  year 
round,  at  his  own  house,  and  save  that  sometimes  on  Saturdays  a  lad  assisted  him  in 
running  the  brine,  and  save  occasionally  he  was  compelled  to  call  in  a  man  and 
wagon  for  two  or  three  hours. 

Stress  is  laid  upon  the  fact  that  the  corporation  dubbed  the  plaintiff  its  "  super- 
intendent "  or  its  "  superintendent  at  White  Plains."  A  position  is  not  classified 
by  its  title,  but  by  the  duties  incident  to  it.  Nomenclature  cannot  alter  the  facta 
that  here  was  a  subordinate  engaged  in  daily  manual  labor,  who  superintended 
nothing  more  than  to  see  that  his  own  work  was  properly  done  and  that  the 
orders  of  his  superiors  were  obeyed  by  himself.  The  plaintiff  had  no  concern 
with  the  corporation  or  its  financial  business,  its  policy  or  its  management;  even 
the  farmers  who  supplied  the  pickles  under  the  contracts  with  the  corporation 
were  paid  at  the  ofiice  of  that  corporation  in  the  city  of  New  York. 

The  relation  of  the  plaintiff  to  the  defendant's  assignor  brings  him  within  the 
preferred  class  of  employees,  as  that  term  is  interpreted  in  Palmer  v.  Van  Sunt- 
ward,  and  the  other  authorities,  supra.  There  was  no  feature  of  the  services  that 
placed  the  plaintiff  in  the  plane  of  the  attorney  in  BrUtor  v.  Smith  (tupra),  or  of 
the  superintendent  in  People  v.  Remington  (45  Hun,  829),  or  of  the  occasional 
drawmau  in  Matter  ofKtmberly  (37  App.  Div.  106). 

While  such  services  should  not  be  classified  with  those  of  subordinates  con- 
sidered in  Jfatter  of  Stryker  (158  N.  Y.  526)  it  is  to  be  noted  that  the  Stryker 
caM  (like  several  others  somewhat  contra)  construes  an  act  of  more  restricted 
phrase,  in  that  the  apt  words  there  are  ''wages''  and  not  **  wages  or  salaries," 
while  the  subjects  of  the  statute  are  designated  as  "operatives  and  laborers" 
and  not  "employees." 

The  compensation  of  the  plaintiff  was  twenty  cents  for  every  hundred  pounds 
of  pickles  purchased  from  the  farmers,  when  delivered  on  the  cars,  which  was  to 
become  due  when  the  pickles  were  so  delivered;  that  is,  after  the  plaintiff  bad 
expended  his  labor  as  indicated  above  upon  them,  and  when  they  were  shipped 
to  his  principal. 
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rendered  within  one  year  prior  to  the  execution  of  such  assign- 
ment" (Laws  of  1877,  chap.  466,  §  29,  as  amd.  by  Laws  of  1897, 
chap.  624)  to  the  full  sum  demanded,  after  deducting  the  payments 
made  to  him  by  defendant's  assignor. 

The  judgment  should  be  affirmed,  with  costs. 

Present —  Babtlett,  Woodward,  Hiebchbebo  and  Hookeb,  J  J. 
Judgment  affirmed,  with  costs. 

Broadly,  the  word  "salary"  means  a  recompense  or  consideration  made  to  a 
person  for  his  pains  or  industry  in  another  man's  business.  Jacob,  quoted  in 
Abbott's  Law  Dictionary.  Whether  it  be  derived  from  "salarium,"  or  more 
fancifully  from  ''sal,"  the  pay  of  the  Roman  soldier,  it  carries  with  it  the  funda- 
mental idea  of  compensation  for  services  rendered.  Indeed,  there  is  eminent 
authority  for  holding  that  the  words  "wages"  and  "salary"  are  in  essence 
synonymous. 

In  Ccmmonfjoealth  ex  rel,  Wolfe  v.  Butler  (99  Penn.  St.  542)  Sharswood,  Ch.  J., 
says:  "According  to  the  most  approved  lexicographers,  the  words  'wages'  and 
'  salary '  are  synonymous.  They  both  mean  one  and  the  same  thing:  '  a  sum  of 
money  periodically  paid  for  services  rendered.'  ♦  *  ♦  The  truth  is,  and  this 
the  lexicographers  seem  to  hold,  that  if  there  is  any  difference  in  the  popular 
sense  between  '  salary '  and  '  wages'  it  is  only  in  the  application  of  them  to  more 
or  less  honorable  services.  *  *  *  A  merchant  pays  wages  to  his  servant  who 
sweeps  the  floor,  makes  the  fire,  and  runs  his  errands,  but  he  compensates  his 
salesman  or  clerk  by  a  salary.  How  can  it  make  any  difference  in  what  way  the 
compensation  is  ascertained?" 

In  South  d  N<yrth  Alabama  Bailroad  Company  v.  Falkner  (49  Ala.  115)  B.  F. 
Saffold,  J.,  says:  "The  term  'wages'  indicates  inconsiderable  pay  without 
excluding  'salary,'  —  which  is  suggestive  of  larger  compensation  for  personal 
services.  But  its  application  to  laborers  and  employees  certainly  conveys  the 
idea  of  a  subordinate  occupation  which  is  not  very  remunerative." 

I  think  the  Legislature  employed  the  words  "wages  or  salaries"  while  practi- 
cally equipollent,  for  the  purpose  of  fully  describing  the  compensation  which  is 
to  be  paid  to  employees,  inasmuch  as  that  term,  while  embracing  operative  or 
laborer,  means  something  more.  The  final  question  in  every  case  is  whether  the 
subordinate,  tested  by  the  character  of  his  services,  and  the  nature  of  his  rela- 
tion, is  an  employee  within  the  protection  of  the  statute,  whose  compensation 
may  be  fairly  said  to  be  wages  or  salary,  within  the  accepted  scope  of  these 
terms;  and  the  fact  that  the  compensation  in  this  case  was  practically  paid  for 
piece  work,  that  is,  for  pickles  after  they  were  sorted,  properly  treated  and  for- 
warded for  the  principal  as  the  result  of  plaintiff's  manual  labor,  should  not 
exclude  the  plaintiff  from  the  benefits  of  this  statute.  (Matter  of  Luxton  dt  Black 
Co.,  35  App.  Div.  243.) 

Judgment  for  plaintiff,  with  costs. 
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Goodman  Fbeedman^  Respondent,  v.  Metbopolttan  Stbbet  Rail- 
way Company,  Appellant. 

Action  for  an  fUiouU — aggrataiing  conduct  of  the  plaintiff — it  wiU  b$  coniidcred 
in  feeing  the  amount  of  compeneatory  damagee — WKiancebet%oeen  the  main  charge 
and  a  charge  made  upon  requeet. 

In  an  action  to  recoTer  damages  for  an  assault  committed  upon  the  plaintiff  by  a 
conductor  in  the  employ  of  the  defendant  street  railway  company,  while  the 
plaintiff  was  a  passenger  upon  one  of  its  cars,  it  is  error  for  the  court  to  charge 
that,  even  if  the  Jury  found  that  the  conduct  of  the  plaintiff  was  such  as  to 
aggravate  the  conductor  into  making  the  assault,  such  conduct  could  not  be 
taken  into  consideration  in  fixing  the  amount  of  the  plaintiff's  compensatory 
damages,  but  only  in  mitigation  of  punitive  or  exemplary  damages. 

Where  a  charge,  made  at  the  request  of  a  party  at  the  close  of  the  main  charge, 
is  inconsistent  with  the  main  charge,  the  subsequent  charge  should  control 
the  Jury. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
15th  day  of  January,  1903,  upon  the  verdict  of  a  jury  for  $1,500, 
and  also  from  an  order  entered  in  said  clerk^s  office  on  the  23d  day 
of  January,  1903,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Bayard  H,  Ames  [Arthur  Ofner  with  him  on  the  brief],  for 
the  appellant. 

W.  JET.  Burhy^  for  the  respondent. 

Hooker,  J. : 

The  plaintiff  has  had  the  verdict  of  the  jury  against  the  defend- 
ant for  a  considerable  sum  as  damages  for  an  assault  committed 
upon  him  by  the  conductor  of  one  of  the  defendant's  street  cars, 
while  he  was  a  passenger  thereon.  From  the  judgment  entered 
upon  the  verdict  and  from  an  order  denying  defendant's  motion  for 
a  new  trial,  defendant  has  appealed  to  this  court. 

The  story  of  plaintiff's  witnesses,  which  the  jury  has  believed,  is 
that  he  and  his  wife,  about  midnight,  boarded  one  of  the  defend- 
ant's open  cars  at  the  comer  of  Pitt  and  Houston  streets,  in  the 
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borough  of  Manhattan,  and  selected  one  of  the  rear  seats;  that 
the  car  was  without  passengers  save  the  plaintiff  and  his  wife,  and 
the  conductor  was  sitting  in  one  of  the  seats  near  the  middle  of 
the  car ;  that  as  soon  as  the  plaintiff  and  his  wife  sat  down  the  con- 
ductor addressed  to  them  vile  and  blasphemous  language,  and 
wanted  to  know  why  they  did  not  take  front  seats ;  that  plaintiff 
replied  he  wished  to  smoke  and  had  taken  a  rear  seat  for  that  pur- 
pose; whereupon  the  conductor  continued  his  abusive  conduct; 
that  the  plaintiff  gently  remonstrated  and  requested  him  to  pay 
more  respect  to  the  lady  who  was  with  him,  in  answer  to  which 
the  conductor  turned  over  the  back  of  the  seat  immediately  in 
front  of  the  plaintiff  and  wife,  and  there  sat  down,  facing  the 
plaintiff,  putting  his  feet  on  the  other  seat,  interfering  with  plain- 
tiff's wife's  clothing ;  that  the  conductor  continued  to  insult  the 
plaintiff  and,  although  requested  after  he  had  collected  his  fares  to 
retire,  he  laid  his  hands  on  the  plaintiff's  face,  with  the  suggestion 
that  the  plaintiff  shave,  and  when  plaintiff  endeavored  to  remove 
his  hands,  he  was  struck  a  blow  in  the  month  by  the  conductor, 
which  knocked  out  several  of  his  teeth. 

The  testimony  of  one  of  the  defendant's  witnesses  tended  to  show 
that  the  plaintiff  and  his  wife  looked  ^^as  if  they  might  have 
had  a  few  drinks ;  they  were  scrappy,  so  to  speak ;  they  looked  as 
though  they  was  having  a  good  time ;"  that  at  the  time  of  the  alter- 
cation all  three  persons  were  standing  together  in  the  aisle  with 
their  hands  in  the  air,  and  plaintiff  aimed  a  blow  at  the  conductor, 
who  threw  up  his  elbow  to  ward  it  off.  Another  witness  testified 
that  the  wrangling  continued  for  five  or  ten  minutes,  when  the 
plaintiff  stood  up  and  made  a  strike  at  the  conductor,  who  threw 
up  his  arms  to  fend  off  the  blow. 

In  the  course  of  the  charge  the  learned  court  said  to  the  jury : 
^^  Now,  if  a  man  strikes  you  it  is  your  business  to  go  away  and  not 
strike  him  back,  but  if  you  do  hit  him  back,  the  law  makes  excuses 
for  you  by  mitigating  damages.  But  unless  it  is  fairly  done  in  self- 
defense  it  is  not  justified ;  it  is  not  excused  absolutely  ;  there  still  is 
a  cause  of  action  for  it  and  the  only  question  would  be  how  far 
the  circumstances  ought  to  mitigate  the  damages,  and  it  is  almost 
instinctive  in  every  man  to  make  allowances  if  one  strikes  after  he 
has  been  hit  himself.     But  while  there  is  that  tendency  to  make 
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allowances,  it  does  not  go  to  the  extent  of  justifying  the  blow  or 
wholly  excusing  it ;  it  only  goes  to  the  mitigation  of  damages."  At 
the  close  of  the  charge  defendant's  counsel  asked  the  court  to  say 
to  the  jury  "  that  if  the  plaintiflE  and  his  wife,  by  their  course  of 
conduct  towards  the  conductor,  aggravated  the  conductor  into  an 
assault,  the  jury  may  in  such  case  render  nominal  damages."  This 
the  court  declined  to  do,  saying  that  the  plaintiff,  if  entitled  to 
recover  at  all,  was  entitled  to  recover  compensation  for  his  actual 
injuries.  Defendant  excepted.  The  court  then  charged  further,  as 
follows :  "  If  this  were  a  case  where  punitive  damages  could  b^ 
added  to  actual  compensation,  then,  in  determining  whether  you 
would  punish  the  defendant  or  not,  you  might  take  all  that  into 
account,  but  not  here.  The  plaintiff  is  entitled  to  recover  actual 
compensation  for  his  injuries,  however  much  the  conductor  may 
have  been  irritated  by  the  conduct  of  the  plaintiff,  unless  it  was 
accidental  or  in  self-defense."     The  defendant  again  excepted. 

Although  in  the  body  of  the  charge,  in  the  language  quoted,  the 
court  announced  the  correct  rule  as  to  tlie  mitigation  of  compensa- 
tory damages,  he  clearly  and  unequivocally  recanted  the  proposition 
by  his  language  in  refusing  the  defendant's  request,  and  in  his  sup- 
plementary remark  thereupon  he  adopted  the  view  that,  though  the 
conduct  of  the  plaintiff  was  such  as  to  aggravate  the  conductor  into 
an  assault,  the  jury  were  not  entitled  to  take  that  conduct  into  con- 
sideration to  mitigate  compensatory  damages ;  that  such  mitigation 
for  that  reason  could  only  be  had  where  punitive  or  exemplary 
damages  were  sought.  The  jury  were  bound  by  the  latter  charge ; 
for  where  a  charge  made  at  the  request  of  a  party  at  the  close  of  the 
main  charge  is  inconsistent  with  the  latter,  the  subsequent  language 
should  control  the  jury.  {Goetz  v.  Metropolitan  Street  H.  Co,,,  54 
A  pp.  Div.  365,  869.)  The  final  instruction  of  the  learned  trial  judge 
is  not  supported  by  the  authorities.  While  the  court  was,  perhaps, 
not  called  upon  to  decide  this  question  in  Kif  v.  Youmans  (86 
N.  Y.  324),  Danforth,  J.,  considered  it  and  collated  the  authorities 
in  these  words:  "It  still  remains  that  the  plaintiff  provoked  the 
trespass,  was  himself  guilty  of  the  act  which  led  to  the  disturbance 
of  the  public  peace.  Although  this  provocation  fails  to  justify  the 
defendant  (2  Greenl.  Ev.  §  98*),  it  may  be  relied  upon  by  him  in 

*  See  ISth  ed.—  [Rep. 
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mitigation  even  of  compensatory  damages.  This  doctrine  is  as  old 
as  the  action  of  trespass  {Avery  v.  -ffay,  1  Mass.  11 ;  Richardson  v. 
Hine,  42  Conn.  206 ;  Thomas  v.  PoweU,  7  Carr.  &  P.  807 ;  Zee  v. 
Woolsey,  19  Johns.  319 ;  Coming  v.  Coming^  6  N.  Y.  103 ;  Cushr 
mam,  v.  Ryan,  1  Story,  100) ;  and  is  correlative  to  the  rule  which 
permits  circumstances  of  aggravation,  such  as  time  and  place  of  an 
assault,  or  insulting  words,  or  other  circumstances  of  indignity  and 
contumely,  to  increase  them.  (2  Greenl.  Ev.  §  267.*)  A  different 
rule  is  suggested  in  Birchard  v.  Booth  (4  Wis.  67),  but  in  the  later 
case  of  Morely  v.  Dunbar  (24  id.  183),  the  same  court  repudiates 
it,  and  declares  that  circumstances  of  provocation  attending  the 
transaction,  or  so  recent  as  to  constitute  a  part  of  the  res  gestm, 
though  not  sufficient  entirely  to  justify  the  act  done,  may  con- 
stitute an  excuse  which  will  mitigate  the  actual  damages,  and 
even  reduce  them  to  a  sum  which  is  merely  nominal ;  while  Robi- 
son  V.  Rupert  (23  Penn.  St.  523)  lays  down  a  rule  not  only  sup- 
porting the  same  proposition,  but  quite  applicable  to  the  facts  of 
this  case." 

That  case  has  been  cited  in  the  third  department  of  this  court, 
which  has  recognized  the  authority  of  the  conclusions  reached  by 
Judge  Danforth  upon  this  question.  {Genung  v.  Baldwin,  77 
App.  Div.  584.)  It  is  urged  by  the  respondent  that  the  case  of 
Weber  v.  Brooklyn,  Q.  C,  cfe  S.  R.  R.  Co.  (47  App.  Div.  306)  is 
authority  to  sustain  the  theory  adopted  by  the  trial  court  in  this 
case.  In  this  we  are  unable  to  concur.  Mr.  Justice  Willaed 
Bastlett,  expressing  the  opinion  of  the  court  in  the  Weber  case, 
quotes  from  the  charge  there  as  follows:  ''If  you  find  that  his 
conduct  was  insulting,  his  language  indecent  and  provoking,  you 
may  take  that  into  consideration  in  mitigation  of  damages,  if  you 
find  that  he  did  not  assault  the  conductor."  The  appellant  in  that 
case  urged  that  this  was  error,  but  the  record  disclosed  no  exception 
to  the  sentence  thus  quoted,  and  the  court  in  deciding  that  appeal 
did  not  express  any  opinion  whatever  in  relation  to  that  portion  of 
the  charge. 

Inasmuch  as  the  plaintiff  has  had  a  verdict  of  considerable  size 
for  injuries  inflicted  upon  him,  we  cannot  say  that  the  rule  as 

*  See  15th  ed.—  [RKP. 
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announced  by  the  court  in  relation  to  mitigation  of  damages  had  no 
influence  upon  the  jury. 

For  the  error  pointed  out  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted. 

OooDRioH,  P.  J.,  WooDWABD,  HiBsoHBBSG    and   Jenks,  JJ., 
concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


In  the  Matter  of  the  Application  of  Thb  City  of  Nbw  York, 
Appellant,  Respondent,  Relative  to  Acquiring  Title  to  the  Lands, 
Tenements  and  Hereditaments  Required  for  the  Purpose  of 
Opening  Foster  Avenue  from  the  Westerly  Line  of  Flatbush 
Avenue  to  the  Easterly  Line  of  Coney  Island  Avenue,  in  the 
Twenty-ninth,  Thirtieth,  Thirty-first  and  Thirty-second  Wards,  in 
the  Borough  of  Brooklyn,  City  of  New  York. 

Annie  W.  Stephens  and  Others,  Appellants,  Respondents; 
Gebmania  Real  Estate  and  Imfbovehent  Company,  Respondent, 
Appellant. 

OondemncUion  of  landf&r  street  purpoeea  in  New  York  dty  — tlie  corporation  eounaeH^ 
who  hcu  given  notice  of  confirmation  of  tlie  commiesioner^  report,  may  cibfect 
thereto — record  thaton  to  contain  all  the  evidence — meaeure  of  damagee  toKere  the 
land  hoe  already  been  dediccUed  for  itreet  purpoees. 

The  fact  that  the  corporation  counsel  of  the  city  of  New  York  has  given  notice^ 
pursuant  to  statute,  that  the  report  of  commissioners  of  estimate  and  assess- 
ment appointed  in  a  condemnation  proceeding  will  be  presented  for  confirma- 
tion, does  not  preclude  the  corporation  counsel  from  opposing  the  confirmation 
of  the  report  on  the  hearing  before  the  Special  Term,  or  from  taking  an  appeal 
from  the  order  confirming  it. 

When  the  record  on  such  an  appeal  sufficiently  shows  that  it  contains  the  evi- 
dence taken  before  the  commissioners,  even  though  the  record  does  not  embrace 
a  certificate  that  it  contains  all  of  such  evidence,  considered. 

Where  land  taken  in  the  proceeding  has  previously  been  dedicated  by  the  abut- 
ting owner  for  street  purposes,  the  basis  of  the  award  should  be  the  deprecia- 
tion in  the  value  of  the  abutting. property,  resulting  from  the  fact  that  the 
land  in  question,  which  has  already  been  dedicated  to  street  purposes,  has 
been  acquired  in  lee  by  the  city  of  New  York  for  street  purposes. 
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Where  the  commissioneiB  first  award  the  fee  value  of  such  land,  and,  upon  having 
the  fact  that  the  land  has  already  been  dedicated  to  street  purposes  brought  to 
their  attention,  reduce  the  award  to  one-half,  the  award  should  be  vacated,  it 
being  evident  that  the  value  of  the  land  condemned  was  still  assumed  as  the  basis 
of  the  award,  instead  of  the  depreciation  in  the  value  of  the  abutting  property. 

Cboss-appeals  by  the  petitioner,  The  City  of  New  York,  and  by 
Annie  W.  Stephens  and  others,  from  an  order  of  the  Supreme 
Court,  made  at  the  Kings  County  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  connty  of  Kings  on  the  5th  day  of 
May,  1903,  confirming  the  report  of  the  commissioners  of  estimate 
and  assessment  in  the  above-entitled  proceeding. 

Cha/rlea  S.  Taher,  for  the  City  of  New  York. 

Joseph  A.  Flanneryy  for  Annie  W.  Stephens  and  others. 

Bobrclay  E.  V.  McCa/rty  \Jared  O.  Baldwin^  Jr.^  with  him 
on  the  brief],  for  the  Germania  Real  Estate  and  Improvement 
Company. 

Jbnks,  J. : 

The  learned  counsel  for  the  Germania  Company  insists,  forasmuch 
as  the  corporation  counsel  moved  for  a  confirmation  of  the  report,  that 
he  cannot  be  heard  on  appeal  from  the  order.  The  authorities  cited 
by  him  present  cases  where  the  order  or  judgment  was  entered  on 
default  or  by  consent.  This  order  recites  notice  of  motion  for  con- 
firmation and  the  hearing  of  counsel,  but  it  does  not  recite  any 
counsel  as  then  moving  to  confirm.  The  Greater  New  York  charter 
provides  that  the  corporation  counsel  may  present  the  report  for 
confirmation,  or  any  person  interested  may  do  so  upon  notice  to  him 
in  case  of  his  neglect  or  refusal.  (Laws  of  1897,  chap.  378,  §  984, 
as  amd.  by  Laws  of  1901,  chap.  466.)  Pursuant  to  this  practice, 
the  corporation  counsel  gave  notice  as  required  by  the  statute  that 
the  said  report  would  be  presented  for  confirmation.  The  court 
could  either  confirm  the  report  in  whole  or  in  part,  or  refer  the 
same,  or  a  part  thereof,  to  the  old  commission  for  revisal  or  correc- 
tion, or  to  new  commissioners  for  reconsideration  (§  986,  as  amd.  by 
Laws  of  1901,  chap.  466),  and  the  city  or  any  other  party  or  person 
affected  or  aggrieved  may  appeal  (§  988,  as  amd.  by  Laws  of  1901, 
chap.  466).     I  think  that  the  presentation  of  the  report  as  for  con- 
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firmation  by  the  corporation  counsel  may  be  regarded  as  the  further- 
ance of  the  proceedings  by  the  usual  procedure,  and  that  by  thus 
bringing  up  the  report  for  whatever  action  the  court  might  take 
thereon  the  corporation  counsel  was  not  precluded  from  his  opposi- 
tion either  at  that  hearing  or  upon  this  appeal.  In  other  words, 
if  he  wishes  to  object  to  the  report,  he  was  not  bound  to  neglect  or 
to  refuse  to  present  it  to  the  court.  The  only  affirmative  act  open 
to  him  was  to  take  the  step  taken  in  this  proceeding. 

It  is  also  objected  that  the  record  is  defective  in  that  it  does  not 
present  a  certificate  that  the  record  contains  all  the  evidence. 
Section  988  of  the  charter  (as  amd.  by  Laws  of  1901,  chap.  466) 
provides  that  the  appeal  shall  be  based  upon  the  evidence  taken 
before  the  commissioners,  or  such  part  or  portion  thereof  as  the 
Special  Term  may  certify  or  the  parties  to  said  appeal  may  agree 
upon  as  sufficient  to  present  the  merits  of  the  questions  in  respect  to 
which  such  appeal  shall  be  had.  The  stipulation  in  the  record 
reads  that  the  foregoing  are  true  copies  of  original  papers  used  in 
the  court  below,  on  which  the  case  appealed  from  was  made.  The 
order  is  based  upon  the  final  report  as  well  as  the  preliminary  i*eport, 
proofs,  testimony  and  objections  already  on  file  herein.  The  state- 
ment of  the  record  shows  that  the  commissioners  duly  reported  to 
the  court  with  the  minutes  of  the  testimony  taken  by  them,  and 
that  thereafter  the  notice  of  confirmation  was  given.  I  think  that 
this  is  sufficient  proof  that  the  record  on  appeal  contains  the  evidence 
taken  before  the  commission. 

The  preliminary  report  compensated  the  Germania  Company  by 
allowing  a  fee  value  of  about  five  acres  of  land  taken  for  the 
street.  The  city  and  the  appellant  Stephens  then  objected  that  the 
award  was  excessive,  for  the  reason  that  this  land  liad  been  thereto- 
fore thrown  open  to  public  use,  and  had  been  dedicated  to  street 
purposes.  The  commission  thereupon  took  testimony  upon  this 
question,  determined  that  the  street  had  been  thus  dedicated,  and 
reduced  its  original  award  by  one-half.  The  able  and  thorough 
opinion  of  Maddoz,  J.,  at  Special  Term  makes  extended  comment 
upon  the  correctness  of  this  conclusion  unnecessary.  But  I  think 
that  examination  of  the  record  reveals  that  the  commission  adopted 
the  wrong  principle  for  their  award.  This  mistaking  clearly  appears 
from  the  fact  that  the  commission  first  awarded  a  fee  value  of  the 
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land  taken,  and  then,  after  ascertaining  the  prior  dedication  of 
the  land  to  street  purposes,  made  an  award  which  was  but  a  reduc- 
tion of  the  original  awards  and  received  no  further  evidence  save 
that  which  related  to  the  value  of  the  land  taken.  It  appears  from 
the  minutes :  "  All  commissioners  met  in  executive  session  on  Janu- 
ary 7,  1903,  and  decided,  after  due  deliberation,  that  they  would 
make  no  change  in  the  district  of  assessment,  and  as  to  Parcels  Kos. 
1,  4,  5, 6,  7  and  8,  they  decided  that  tlie  land  embraced  in  those  par- 
cels was  charged  with  an  easement  in  favor  of  the  grantees  of  the 
Germania  Real  Estate  and  Improvement  Company,  who  have  pur- 
chased property  on  map  of  South  Midwood,  and  therefore  reduced 
the  awards  for  such  parcels  to  a  sum  equal  to  60  per  cent  of  the 
preliminary  awards,  and  directed  the  clerk  to  have  an  amended 
report  prepared,*'  etc.  In  fine,  the  value  of  the  land  condemned 
was  still  assumed  as  the  basis  of  the  damage.  But  I  think  that  the 
true  rule  is  laid  down  in  City  of  Buffalo  v.  Pratt  (131  N.  Y.  293), 
namely,  ^^snch  substantial  damages  as  would  be  ascertained  by  meas- 
uring the  ejfifect  upon  the  value  of  their  property  of  such  a  depriva- 
tion." In  other  words,  the  question  was :  Is  the  fair  market  value 
of  the  Germania's  abutting  property  depreciated  by  the  fact  that 
land  in  front,  already  dedicated  to  street  purposes,  is  acquired  by  the 
city  in  fee  for  street  purposes  ?  That  depreciation,  if  any,  is  the 
basis  of  the  award.  The  opinion  of  Gray,  J.,  in  the  Pratt  Case 
(mprd)  discusses  and  indicates  the  reason  of  the  rule  and  the 
possible  elements  of  damage.  Mr.  Justice  Maddox  also  states  the 
rule  of  City  of  Buffalo  y.  Pratt  (mpra)  in  his  learned  opinion. 
But  the  difficulty  is  that  it  is  quite  evident  that  this  rule  did  not 
obtain  in  the  assessment  made  by  the  commissioners. 

The  order  confirming  the  report  of  the  commissioners  should  be 
reversed,  and  the  proceedings  referred  back  to  the  commission. 

Babtlett,  Hibsohbebo  and  Hookeb,  JJ.,  concurred. 

Order  confirming  report  of  commissioners  reversed,  without  costs 
of  this  appeal  to  any  party,  and  matter  remitted  to  the  same 
commissioners  for  disposition  in  accordance  with  the  opinion  of 
Jenes,  J. 
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Chables   Sutter,   Appellant,    v.   The    City    of     New     Yoke, 

Respondent. 

Actum  for  damage  to  land  eamed  by  driven  weUe  —  dieoovery  and  impectian  of  iJU 
land  by  the  defendant  —  when  not  authorited  by  Code  of  Citil  Procedure,  section 
1682 — ignorance  by  the  defendant  of  the  information  eought  for  muet  be  ehown  — 
conditions  which  the  plaintiff  may  reasonably  impose. 

In  an  action  brought  against  the  city  of  New  York  to  recover  damages  for  a 
trespass  upon  the  plaintiff's  realty,  committed  by  establishing  driven  wells  and 
pumping  stations  near  the  plaintiff's  premises,  thus  lowering  the  level  of  the 
waters  underlying  the  plaintiff's  land,  the  defendant  obtained  an  order  requir* 
ing  the  plaintiff  to  permit  the  defendant  to  enter  upon  his  real  property  for  the 
purpose  of  making  a  survey  of  the  surface  of  his  premises,  boring  beneath 
the  surface  to  ascertain  the  underground  water  level  and  perndtting  it  to  carry 
away  samples  of  the  soil. 

The  moving  affidavit  was  made  by  an  assistant  corporation  counsel  of  the  defend- 
ant who  had  charge  of  the  action.  He  alleged  that  from  his  preparation  of  the 
case  and  by  inquiry  of  and  consultation  with  the  defendant's  officers  he  was 
informed  and  believed  that  the  defendant  and  its  officers  had  no  knowledge  by 
actual  experiment  or  test  of  the  height  of  the  water  level  prior  to  or  since  the 
construction  of  the  defendant's  pumps  and  wells. 

Eeld,  that  section  1682  of  the  Code  of  Civil  Procedure,  which  provides  a  remedy 
in  the  nature  of  discovery  or  inspection,  was  not  applicable  to  the  case; 

That,  assuming  that  that  section  was  applicable,  the  moving  affidavit  was  insuffi- 
cient, as  matter  of  law,  to  bring  the  case  within  the  rule  that  a  party  who 
seeks  the  benefit  of  the  remedy  of  a  discovery  or  inspection  must  show  posi- 
tively that  he  has  no  knowledge  of  the  facts  proposed  to  be  discovered  and  has 
no  copies  of  the  papers  proposed  to  be  inspected. 

It  further  appeared  that  the  attorney  for  the  plaintiff,  long  prior  to  the  applica- 
tion for  the  order,  offered  to  allow  the  officers  of  the  defendant  to  bore  holes 
upon  the  plaintiff's  land  so  long  as  they  did  not  interfere  with  his  crops  or 
business  and  so  long  as  they  should  be  properly  protected  by  the  defendant, 
and  to  permit  it  to  take  measurements  of  the  water  in  such  holes  once  a  day 
during  the  prescribed  tests  and  to  allow  the  defendant  to  take  samples  from 
the  soil  in  the  plaintiff's  land,  the  plaintiff,  however,  imposing  the  condition 
that  he  be  furnished  with  a  topographical  map  which  the  defendant  was  about 
to  make,  a  verified  record  of  the  quantity  of  water  pumped  on  each  day  for  a 
number  of  days  past  and  of  the  number  of  days  that  the  pumping  station  was 
working;  that  the  plaintiff  be  permitted  to  go  upon  the  lands  of  the  defend- 
ant during  the  test  and  Inspect  the  operation  of  the  driven  wells  and  pumping 
station,  $ind  that  the  defendant  cease,  for  a  period  of  one  week,  operating  a 
pumping  station  which  was  claimed  to  be  the  one  which  interfered  principally 
with  the  water  level  of  the  plaintiff's  property. 

It  was  not  shown  that  the  conditions  imposed  by  the  plaintiff  were  unreasonable 
or  were  not  imposed  in  good  faith. 
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EM,  that  the  order  in  question  should  not  be  granted  until  it  was  shown  that  it 
was  impracticable  or  unreasonable  to  require  the  defendant  to  comply  with 
the  conditions  imposed  by  the  plaintiff. 

Appbal  by  the  plaintiff,  Charles  Sutter,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on  the  22d 
day  of  September,  1903. 

Charles  Coleman  Miller^  for  the  appellant. 

George  E.  Blachwell  [Jamies  McKeen  with  him  on  the  brief],  for 
the  respondent. 

HooKBs,  J. : 

This  is  an  appeal  from  an  order  requiring  the  plaintiff  to  permit 
the  defendant  to  enter  upon  his  real  property  for  the  purpose  of 
making  a  survey  of  the  surface,  boring  beneath  the  surface  to  ascer- 
tain underground  water  levels,  and  permitting  it  to  take  and  carry 
away  samples  of  the  soil.  The  action  is  brought  to  recover  dam- 
ages alleged  to  have  been  suffered  by  the  plaintiff  by  reason  of  the 
defendant's  alleged  trespass  upon  the  plaintiff^s  realty,  committed 
by  means  of  the  establishment  of  pumping  stations  and  wells  near 
his  premises,  whose  operations  have  resulted  in  draining  the  plain- 
tiff's property  of  underground  water,  thereby  reducing  the  under- 
ground water  level,  and  consequently  rendering  it  less  productive 
and  less  fit  for  cultivation.  The  affidavit  read  in  support  of  the 
motion  and  upon  which  the  order  was  granted,  was  sworn  to  by  an 
assistant  corporation  counsel  of  the  defendant,  the  city  of  New  York, 
who  says  that  he  has  charge  of  the  action  and  that  from  his  prepa- 
ration of  the  case,  and  by  inquiry  of  and  consultation  with  defend- 
ant's officers  he  is  informed  and  believes  that  the  defendant  and  its 
officers  have  no  knowledge  by  actual  experience  or  test  of  the  height 
of  the  water  level  prior  to  or  since  the  construction  of  defendant's 
pumps  and  wells,  and  plaintiff  urges  upon  this  appeal  that  the  affi- 
davit is  insufficient.  The  order  appears  to  have  been  granted  under 
the  provisions  of  section  1682  of  the  Code  of  Civil  Procedure,  and 
the  remedy  under  that  section  appears  to  be  in  the  nature  of  dis- 
covery or  inspection.  We  think  it  will  be  admitted  that  the  rules 
governing  the  allowance  of  other  remedies  of  similar  nature,  in  so 
far  as  the  character  of  the  affidavit  upon  which  such  orders  are 
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based  is  concerned,  should  be  held  applicable  here.  We  do  not 
think  the  section  of  the  Code  is  applicable  at  all  to  this  case,  bnt 
assuming  that  it  is  applicable,  the  rale  has  long  been  to  the  effect 
that  a  party  who  seeks  the  benefit  of  the  remedy  of  discovery  or 
inspection  must  show  positively  that  he  has  no  knowledge  of  the 
facts  proposed  to  be  discovered,  and  has  not  copies  of  papers  pro- 
posed to  be  inspected.  The  rule  stands  on  reason,  for  it  is  con- 
sidered idle  and  unfair  to  require  a  party  to  submit  to  what  is  in 
the  nature  of  an  incursion  into  the  fundamental  right  of  private 
security,  unless  the  privilege  will  result  in  substantial  advantage  to 
the  moving  party.  {McAllister  v.  Pondy  15  How.  Pr.  299 ; 
Frormne  v.  Lianer^  63  Hun,  290  ;  Ooodyear^8  RuHber  Olove  Co.  v. 
Oorham,  83  id.  342;  Matter  of  Bronaon,  78  id.  351.)  We  think 
that  the  affidavit  relied  upon  to  support  the  order  in  this  case  is 
insufficient,  as  matter  of  law,  to  establish  the  fact  that  the  city, 
through  its  proper  officers,  agents  or  servants,  is  not  possessed  in 
some  manner  of  the  facts  which  it  seems  to  be  the  purpose  of  the 
survey  and  boring  to  disclose. 

We  believe  that  there  is  an  additional  reason  why  this  order  should 
have  been  denied.  It  is  equally  clear  that  where  it  is  within  the 
easy  reach  of  a  party  who  seeks  discovery  or  inspection  to  procure 
knowledge  of  the  facts  with  which  he  wishes  to  acquaint  himself, 
especially  when  that  access  is  offered  by  the  adverse  party  whose 
rights  of  personal  security  are  to  be  abridged  if  the  order  is  made, 
he  should  exhaust  all  reasonable  efforts  to  obtain  such  knowledge 
before  resorting  to  the  remedy  under  the  Code.  It  appears  in  this 
case  that  the  attorney  for  the  plaintiff,  long  prior  to  the  application, 
offered  to  allow  the  defendant  to  bore  holes  upon  plaintiff's  land,  so 
long  as  they  did  not  interfere  with  his  crops  or  business,  and  so  long 
as  they  should  be  properly  protected  by  the  defendant,  and  to  per- 
mit it  to  take  measurements  of  the  water  in  such  holes  once  a  day 
during  a  prescribed  test,  and  to  allow  defendant  to  take  samples  of 
the  soil  from  plaintiff's  land,  imposing,  however,  the  condition  for 
this  permission  that  the  plaintiff  be  furnished  with  a  topographical 
map,  which  it  seems  the  defendant  was  about  to  make  in  any  event ; 
a  verified  record  of  the  quantity  of  water  pumped  for  a  number  of 
years  past  on  each  day,  and  the  number  of  days  the  pumping  sta- 
tion was  working ;  to  permit  the  plaintiff  to  go  upon  the  lands  of 
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the  defendant  during  the  test  and  inspect  the  operations  of  the 
driven  wells  and  pnmping  station,  and  on  the  further  condition  that 
the  defendant  cease  the  operation  of  one  of  its  Spring  Creek  pump- 
ing stations  for  the  period  of  one  week,  it  being  understood  from 
the  papers  that  the  Spring  Creek  pumping  station  was  the  one 
which  was  claimed  to  interfere  principally  with  the  water  levels  and 
conditions  of  the  plaintiff's  property.  It  is  not  established  in  the 
record  that  these  stipulations  or  requirements  of  the  plaintiff  before 
permitting  the  defendant  to  make  its  borings  and  take  its  measure- 
ments and  samples  were  unreasonable,  and  no  word  appears  attack- 
ing the  good  faith  of  such  requirements  and  stipulations,  or  suggest- 
ing that  such  a  method  of  procedure  would  not  clearly  establish 
once  and  for  all  questions  of  fact,  whose  determination  without  some 
such  procedure  has  been  upon  former  trials  between  other  plain- 
tiffs and  this  defendant,  and  must  continue  to  be,  involyed  in  grave 
doubt  and  uncertainty.  Until  it  appears  impracticable  or  unreason- 
able to  require  tlie  defendant  to  comply  with  the  terms  of  such  a 
stipulation  on  its  part  to  be  performed,  it  was  not  entitled  to  the 
order  it  sought. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  denied,  with  ten  dollars  costs. 

Bartlbtt,  Woodwakd,  Hirsohberg  and  Jenks,  J  J.,  concurred. 

Order  reversed,  with  ten   dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  York  ex  rel.  James  Campbell, 
Appellant,  v.  John  N.  Partridge,  as  Police  Commissioner  of  the 
City  of  New  York,  Respondent. 

Civil  service  —  the  permanent  assignment  of  a  patrolman  as  a  telegraph  operator  in 
the  New  York  police  department  is  a  promotion. 

The  permanent  assignment  of  a  patrolman  of  the  city  of  New  York  to  duty  as  a 
telegraph  operator  in  the  telegraph  bureau  of  the  police  force,  "Which  assign- 
ment, under  the  provisions  of  the  New  York  charter,  carries  with  it  the  rank 
and  salary  of  a  police  sergeant,  constitutes  a  promotion,  and,  under  section  9  of 
article  5  of  the  New  York  State  Constitution  and  the  Ciyil  Service  Law  (Laws 
of  1899,  chap.  870,  as  amd.).  cannot  be  made  except  after  a  dvil  service 
examination. 

App  Dnr.— Vol.  LXXXIX.        32 
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Appeal  by  the  relator,  James  Campbell,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  13th  day  of 
April,  1903,  denying  the  relator's  motion  for  a  writ  of  peremptory 
mandamus. 

EmeBt  L.  CrandaUy  for  the  appellant. 

Jcunea  McKeen  [  Walter  S.  Brewster  with  him  on  the  brief],  for 
the  respondent. 

Hooker,  J. : 

This  is  an  appeal  by  the  relator  from  an  order  denying  a  motion 
for  a  peremptory  writ  of  mandamus,  commanding  the  respondent  as 
police  commissioner  to  recognize  the  relator  as  telegraph  operator 
of  the  police  department  of  the  city  of  New  York,  from  the  2d  day 
of  August,  1900,  with  the  rank  and  compensation  of  a  sergeant  of 
police  from  that  time.  The  relator  was  appointed  a  patrolman  of 
the  police  force  of  the  mayor,  aldermen  and  commonalty  of  the  city 
of  Kew  York  in  1891,  and  by  virtue  of  the  consolidation  became,  on 
January  1,  1898,  a  member  of  the  police  force  of  the  city  of  New 
York  as  patrolman.  On  the  2d  day  of  August,  1900,  the  chief  of 
police  notified  the  police  board  of  the  city  of  New  York  that  he 
had  transferred,  detailed  and  assigned  the  relator  to  duty  in  the 
telegraph  bureau,  and  he  has  since  continued  there  as  an  operator. 

The  appellant  urges  that  this  action  was  in  fact  an  appointment  of 
the  relator  as  a  telegraph  operator,  and  carried  with  it  the  rights  and 
privileges  thereof  including  the  rank  and  pay  of  a  sergeant  of  police. 

The  view  taken  at  Sp^^cial  Term  is  correct.  The  learned  justice 
deciding  the  motion  said :  '* A  patrolman  made  a  telegraph  oper- 
ator becomes  thereby  of  the  rank  of  sergeant,  and  entitled  to 
sergeant's  pay.  This  is  a  promotion  and  cannot  be  made  except 
from  an  eligible  list,  prepared  by  the  civil  service  commissioners. 
The  petitioner  was  never  on  such  a  list  and  was  not  promoted  from 
the  office  of  patrolman,  but  was  only  assigned  as  a  patrolman  to  do 
duty  as  a  telegraph  operator." 

Section  9  of  article  5  of  the  Constitution  of  the  State  of  New  York 
provides:  "Appointments  and  promotions  in  the  civil  service  of 
the  State,  and  of  all  the  civil  divisions  thereof,  including  cities  and 
villages,  shall  be  made  according  to  merit  and  fitness  to  be  ascer- 
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tained,  bo  far  as  practicable,  by  examinations,  which,  so  far  as 
practicable,  shall  be  competitive ;  provided,  however,  that  honor- 
ably discharged  soldiers  and  sailors  from  the  army  and  navy 
of  the  United  States  in  the  late  civil  war,  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  sach  appointment  or  promotion  may  be  made.  Laws  shall  be 
made  to  provide  for  the  enforcement  of  this  section."  Laws  have 
been  enacted  to  carry  this  section  into  efiEect  (Laws  of  1899,  chap.  370, 
as  amd.),  and  the  inquiry,  so  far  as  this  case  is  concerned,  resolves 
itself  into  the  question,  was  the  detail  or  designation  of  the  relator 
as  a  member  of  the  telegraph  bureau  a  promotion  ?  It  is  provided 
that  telegraph  operators  of  the  city  of  New  York  shall  have  the 
rank  and  receive  the  salary  of  sergeants  of  police.  The  term  "  pro- 
motion "  is  defined  as  an  advancement  or  ''  the  act  of  exalting  in 
rank,  or  honor  "  (Webster's  Diet.),  and  as  "  advancement  to  a  higher 
position,  grade,  class  or  rank ;  preferment  in  honor  or  dignity  " 
(Standard  Diet.  1898).  In  the  police  department  of  the  city  of 
New  York  a  patrolman  receives  an  annual  compensation  of  $1,400 
or  less ;  those  who  rank  as  roundsmen  receive  an  annual  compensa- 
tion of  $1,500,  while  those  who  rank  as  sergeants  receive  an  annual 
compensation  of  $2,000.  Patrolmen  and  roundsmen  are  not  eligible 
to  appointment  as  captains ;  the  selection  of  those  officers  is  made  from 
the  list  of  sergeants  or  those  who  rank  as  sergeants,  namely,  detec- 
tive sergeants  and  telegraph  operators.  The  designation  of  the 
relator,  a  patrolman,  as  telegraph  operator,  was  intended  to  be  per- 
manent, and  was,  therefore,  a  promotion,  for  it  carried  with  it 
advancement  in  rank  and  class,  together  with  an  advancement  in 
the  salary  to  be  received  by  him.  Under  the  provisions  of  the  Con- 
stitution and  the  Civil  Service  Law  {supra),  therefore,  the  relator's 
promotion  could  not  be  effected  without  an  examination,  and  as 
there  is  no  claim  that  his  name  was  ever  upon  an  eligible  list,  or 
any  of  the  civil  service  rules  complied  with  in  his  designation,  we 
think  that  the  order  was  properly  denied,  and  should  be  affirmed, 
with  costs. 

Babtlett,  Woodwaed,  Hibschbero  and  Jenbs,  JJ.,  concurred. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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James    MoGabey,    Appellant,  v.  The    City  of  New   York, 

Respondent. 

Neglig€nc6 —  %r\}uryfrom  a  falling  limb  of  a  tree  —  duty  of  the  city  to  inspeei  the 
tree  — proof  of  its  failure  to  do  it$  duty  in  thai  respect. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff  while  walking  along  one  of  the  public  streets  in  the  defendant  city,  in 
consequence  of  being  struck  by  the  falling  limb  of  a  tree,  evidence  was  given 
tending  to  show  that  the  limb  was  three  inches  in  diameter  and  from  three  to 
four  feet  long,  and  was  without  branches;  that  it  was  decayed  all  through  and 
was  covered  with  moss;  that  the  tree  was  rotten  at  the  point  where  the  break 
occurred,  and  that  branches  had  fallen  from  the  tree  during  the  month  previous 
to  the  accident. 

Held,  that  the  jury  were  justified  in  finding  a  verdict  for  the  plaintiff; 

That  it  was  incumbent  upon  the  defendant  to  make  proper  examinations  for  the 
purpose  of  ascertaining  the  true  condition  of  trees  in  public  places; 

That  the  jury  were  justified  in  finding  that  notice  of  the  condition  of  the  limb 
which  fell  would  have  been  communicated  to  the  defendant  had  a  proper 
inspection  or  examination  been  made,  and  that  such  an  inspection  would  have 
disclosed  the  dangerous  character  of  the  limb,  or  would  have  imposed  upon  the 
defendant  the  duty  of  making  a  test  of  its  strength. 

Babtlett  and  Jbnks,  JJ.,  dissented. 

Appeal  by  the  plaintiflF,  James  McGarey,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  11th  day  of 
December,  1902,  setting  aside  the  verdict  of  a  jury  theretofore  ren- 
dered in  favor  of  the  plaintiff. 

Abram  H,  Dailey  [Melville  J.  France  with  him  on  the  brief], 
for  the  appellant. 

James  McKeen  [Patrick  E,  Callahan  with  him  on  the  bnef], 
for  the  respondent. 

Hooker,  J. : 

The  plaintiff  had  the  verdict  of  a  jury  in  his  action  against  the 
defendant  for  injuries  sustained  by  him  as  a  result  of  being  hit  by  a 
falling  limb  of  a  tree  as  he  was  passing  along  one  of  the  public  streets 
in  defendant  city.    Defendant's  motion  to  set  aside  the  verdict,  made 
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before  the  entrj  of  judgment,  was  granted  by  the  court,  and  from 
the  order  setting  aside  the  yerdict  the  plaintifi  appeals  to  this 
court. 

The  limb  of  the  tree  which  caused  the  plaintiffs  injuries  was 
about  three  inches  in  diameter  and  from  three  to  four  feet  long.  It 
is  described  by  the  plaintiff  and  his  witnesses  as  being  ^^  all  rotten," 
and  as  having  no  branches.  It  was  noticed  that  it  was  decayed  all 
through,  and  was  covered  with  moss.  One  of  the  witnesses  saw 
some  of  the  branches  fall  oflE  the  tree  upon  the  ground,  during  the 
month  before  the  accident,  and  after  that  he  never  walked  on  the 
side  of  the  street  on  which  the  tree  stood.  He  says  that  the  branch 
which  fell  was  rotten,  which  could  be  observed  by  the  black  inside, 
and  by  the  fact  that  "  the  other  part  of  the  wood  was  crumbled." 
One  of  defendant's  witnesses,  a  police  oflScer,  whose  beat  was  in  the 
vicinity,  says  that  when  the  branch  fell  it  did  not  break  in  two,  but 
broke  about  half  a  foot  oflf  the  end.  Ho  says  it  was  decayed  where 
it  was  broken  off.  The  defendant's  evidence,  in  the  main,  tended 
to  show  that  the  tree  was  in  foliage  during  the  summer  before  the 
accident  and  the  summer  afterwards,  and  that  there  was  bark  on  the 
limb  that  fell ;  that  where  the  limb  parted  from  the  tree  there  was 
a  fresh  break ;  that  the  tree  was  a  live  tree,  of  brittle  wood  that 
breaks  and  falls  easily. 

The  court  submitted  the  issues  to  the  jury  fairly,  and  sufficiently 
pointed  out  to  them  the  rules  of  law  governing  actions  of  this 
character. 

Danaher  v.  City  of  Brooklyn  (119  N.  Y.  241)  was  an  action  to 
recover  damages  for  the  death  of  plaintiffs  intestate,  alleged  to  have 
been  caused  by  drinking  unwholesome  water  from  a  well  used 
gratuitously  by  the  public,  belonging  to  defendant  and  under  its 
control,  on  the  theory  of  the  negligence  of  the  defendant  in  failing 
to  use  reasonable  diligence  to  keep  the  well  in  repair  and  to  guard 
against  any  danger  resulting  from  its  use.  Judge  Eael,  in  a  care- 
fnlly  considered  opinion,  in  which  he  collated  many  English  and 
American  cases  upon  related  subjects,  had  this  to  say  in  relation  to 
trees  in  public  places :  "  Trees,  bridges  and  other  wooden  structures 
will  necessarily  decay  and  become  unsafe,  and  where  they  may  thus 
become  dangerous  to  human  life  the  duty  devolves  upon  the  munici- 
pality to  make  tests  and  examinations,  using  reasonable  diligence  to 
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ascertain  whether  they  are  safe  or  not.  ( Vosper  v.  Mayor ^  etc,^  17 
J.  &  S.  296 ;  Howard  v.  Legg*  11 N.  E.  614 ;  Jones  v.  New  IIaven^\ 
34  Conn.  13 ;  NorrisUmn  v.  Moyer^  67  Penn.  St.  356.)  " 

We  believe  that  this  expression  of  tlie  Court  of  Appeals  correctly 
states  the  law  upon  this  subject,  at  least  as  to  the  duty  imposed 
upon  the  municipality  to  make  proper  examinations  for  the  purpose 
of  ascertaining  the  true  condition  of  trees  in  public  places.  We  can 
hardly  believe  that  the  municipality  should  be  held  always  to  the 
duty  of  making  extraordinary  tests  preliminarily;  the  failure  to 
make  tests  may  well  be  taken  as  a  circumstance  upon  the  subject  of 
the  defendant's  negligence  in  ascertaining,  after  a  preliminary  exam- 
ination, whether  the  safety  of  the  public  requires  any  alteration  in  a 
case  where  such  examination  has  disclosed  conditions  from  which 
suspicion  of  danger  may  fairly  arise. 

The  jury  by  its  verdict  has  found  that  the  branch  or  limb  in  ques- 
tion was  without  twigs  or  offshoots  or  smaller  branches;  that 
branches  had,  for  a  considerable  part  of  a  month  prior  to  the  hap- 
pening of  the  accident,  fallen  to  the  sidewalk  from  the  same  tree ; 
that  there  was  moss  on  the  branch  and  moss  on  the  tree.  Had  cir- 
cumstances so  grave  as  these  existed  in  relation  to  municipal  side- 
walks or  streets,  it  would  have  raised  a  presumption  of  constructive 
notice  of  the  defect,  and  we  believe  that  there  was  evidence  to  sup- 
port the  finding  of  the  jury  that  notice  of  the  condition  of  the 
branch  of  this  tree  would  have  been  communicated  to  the  defendant 
had  proper  inspection  or  examination  been  made. 

We  think,  too,  that  the  jury  was  justified  in  finding  that  such 
inspection  would  have  disclosed  the  dangerous  character  of  the 
branch,  or  at  least  have  imposed  upon  the  defendant  the  duty  to 
make  a  test  of  the  strength  of  the  limb.  There  is  evidence  in  the 
record  to  show  that,  at  the  point  where  the  break  occurred,  the 
tree  was  rotten.  In  that  case  it  can  scarcely  be  denied  that,  had  the 
test  been  made  and  defendant  acted  upon  the  showing  thereof,  the 
dangerous  limb  would  not  have  been  allowed  to  remain  a  menace  to 
travelers. 

The  order  setting  aside  the  verdict  of  the  jury  must,  therefore,  be 
reversed,  and  judgment  entered  upon  the  verdict,  with  costs,  and 

*  County  of  Howard  v.  Legg  (11  N.  E.  Rep.  614).       f  J'^i^w^  ^-  CV<y  of  New  Eawn. 


Digitized  by  VjOOQ IC 


PEOPLE  BX  REL.  DILZER  v.  CALDER.  503 

App.  Diy.]  Second  Department,  December,  1903. 

the  extra  allowance  granted  at  the  trial,  together  with  costs  of  this 
appeal. 

WooDWAKD  and   Hieschbeeg,   JJ.,   concurred ;  Babtlett  and 
Jenks,  JJ.,  dissented. 

Order  setting  aside  verdict  reversed,  with  costs,  and  judgment 
directed  for  the  plaintifE  on  the  verdict,  with  costs. 


The  People  of  the  State  op  New  York  ex  rel.  Fbank  Dilzeb, 
Respondent,  v,  William  M.  C alder,  as  Superintendent  of  the 
Bureau  of  Buildings,  Borough  of  Brooklyn,  City  of  New  York, 
Appellant. 

Statute  forbidding  owners  of  lota  on  a  street  from  building  within  thirty  feet  of  the 
street  —  urUess  eompenaation  is  provided  it  is  uneonstitutioncU  —  an  easement  is 
property. 

Chapter  252  of  the  Laws  of  1908,  which  amends  section  14  of  title  16  of  chapter 
583  of  the  Laws  of  1888,  and  provides:  *'  No  buildings,  or  other  erections,  except 
porches,  piazzas,  fences,  fountains  and  statuary,  shall  remain,  or  at  any  time 
be  placed  upon  any  of  the  lots  fronting  upon  Eastern  parkway,  from  Wash- 
ington avenue  easterly  to  the  extension  of  Eastern  parkway,  or  upon  the  exten- 
sion of  said  Eastern  parkway  to  Ridge  wood  park,  within  thirty  feet  from  the 
line  or  sides  of  the  said  several  streets  respectively,"  is  unconstitutional  in  that 
it  undertakes  to  deprive  the  abutting  owners  of  the  full  and  complete  use  of 
their  property  without  just  compensation. 

An  easement  is  a  constitutional  right  of  property  which  cannot  be  taken  from  its 
owner  without  just  compensation. 

Appeal  by  the  defendant,  William  M.  Calder,  as  superintendent 
of  tlie  bureau  of  buildings,  borough  of  Brooklyn,  city  of  New  York, 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings  County  Spe- 
cial Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  16th  day  of  September,  1903,  granting  the  relator's 
motion  for  a  peremptory  writ  of  mandamus. 

James  McKeen  [JoJm  E.  Walker  with  him  on  the  brief],  for  the 
appellant. 

Henry  M.  GoldfogU^  for  the  respondent. 
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Hooker,  J. : 

This  is  an  appeal  from  an  order  granting  the  relator's  application 
for  a  peremptory  writ  of  mandamus  to  compel  the  defendant  to 
withdraw  his  revocation  and  reaffirm  a  building  permit  theretofore 
issued,  and  to  compel  him  to  issue  a  permit  for  the  erection  of  other 
buildings,  plans  for  which  had  been  filed.  In  July,  1903,  the  relator 
filed  plans  in  the  bureau  of  buildings  in  the  borough  of  Brooklyn,  whose 
superintendent  the  defendant  is,  for  the  erection  of  a  two-story  struct- 
ure situate  on  the  southerly  side  of  Eastern  parkway  extension,  one 
hundred  and  thirty-six  feet  easterly  from  Sterling  place.  After  the 
approval  of  these  plans  a  permit  was  issued  for  the  erection  of  the 
building,  and  later  this  permit  was  revoked,  when  it  was  learned 
that  the  front  line  of  the  proposed  building  was  distant  only  six  feet 
back  from  the  building  line,  instead  of  thirty  feet  as  required  by 
section  14  of  title  16  of  chapter  583  of  the  Laws  of  1888,  as  amended 
by  chapter  702  of  the  Laws  of  1897,  chapter  583  of  the  Laws  of 
1900,  chapter  30  of  the  Laws  of  1901,  and  chapter  252  of  the  Laws 
of  1903.  Thereafter  the  relator  filed  other  plans  for  the  erection  of 
a  twoHstory  building,  forty  feet  easterly  from  that  the  plans  of  which 
had  been  approved,  and  a  permit  for  the  erection  of  it  was  refused 
for  the  reason  which  prompted  the  revocation  of  the  former  permit 
The  relator's  application  for  a  peremptory  writ  of  mandamus 
resulted  in  the  order  appealed  from. 

So  far  as  material  to  this  issue,  section  14  {supra)  as  amended  by 
chapter  252  of  the  Laws  of  1903  reads  as  follows :  "  No  buildings, 
or  other  erections,  except  porches,  piazzas,  fences,  fountains  and 
statuary,  shall  remain,  or  at  any  time  be  placed  upon  any  of  the  lots 
fronting  upon  Eastern  parkway,  from  Washington  avenue  easterly  to 
the  extension  of  Eastern  parkway,  or  upon  the  extension  of  said 
Eastern  parkway  to  Ridgewood  park,  within  thirty  feet  from  the 
line  or  sides  of  the  said  several  streets  respectively." 

The  relator  seeks  to  support  the  order  upon  the  ground  that  the 
city  of  New  York,  pursuant  to  the  statute  cited,  has  undertaken  to 
and  actually  has  taken  his  property  for  public  use  without  compen- 
sation. The  statute  has  had  the  effect  of  depriving  the  relator  of  a 
full  beneficial  use  of  thirty  feet  of  his  property  nearest  Eastern 
parkway  extension.  The  city  has  undertaken  to  control  an  ease- 
ment therein.     The  appellant  does  not  deny  the  rule  of  law,  which 
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seemB  well  established,  that  an  easement  is  a  constitutional  right  of 
propertj  which  cannot  be  taken  from  its  owner  without  just  com- 
pensation. {Matter  of  City  of  N&w  York,  168  N.  Y.  134 ;  Lahr 
V.  Met.  EL  R.  Co,,  104  id.  269,  291  ;  Smith  v.  City  of  Rochester, 
92  id.  463,  484 ;  Kane  v.  N,  Y.  E,  R.  R.  Co.,  125  id.  164,  184.) 

The  affidavits  read  upon  the  motion  which  resulted  in  the  order 
appealed  from,  show  that  the  relator  has  received  no  compensation 
for  this  taking  by  the  city,  and  that  fact  seems  to  be  conceded  by 
the  appellant,  who  cites  a  single  authority  in  support  of  his  conten- 
tion that  the  order  should  be  reversed.  He  urges  that  the  act  of 
1897  and  the  subsequent  amendatory  statutes  are  not  unconstitu- 
tional and  at  most  only  inoperative.  He  cites  the  language  of  Judge 
CuLLEN  in  Fries  v.  Jfeio  York  dk  Harlem  R.  R.  Co.  (169  N.  T. 
270,  288)  as  follows :  "  The  statute  is  not  unconstitutional  and  no 
decision  to  that  effect  is  necessary  to  secure  the  plaintiff's  rights.  If 
an  act  were  passed  by  the  Legislature  authorizing  a  corporation  to 
construct  a  bridge  across  the  Hudson  river  above  Waterford  it 
would  be  unconstitutional,  because  the  Constitution  prohibits  the 
enactment  of  a  special  law  for  such  purpose.  If,  however,  the 
act  authorized  the  construction  of  a  bridge  at  the  Highlands  (the 
Constitution  permitting  special  acts  for  bridges  over  the  Hudson 
river  below  Waterford),  it  would  not  be  rendered  unconstitutional 
by  the  fact  that  the  company  did  not  own  a  rood  of  ground  in 
either  of  the  counties  which  border  on  the  river  at  that  point.  The 
statute  would  simply  be  inoperative  until  the  company  acquired  the 
necessary  land."  It  is  difficult  to  comprehend  how  this  language, 
even  had  it  been  the  opinion  of  the  court,  can  affect  the  question  of 
law  raised  upon  this  appeal,  which  is  whether  the  order  granting 
the  peremptory  writ  of  mandamus  was  right.  Long  before  the 
provision  guaranteeing  the  security  of  private  property  was  incor- 
porated into  the  Constitution  of  this  State  it  had  been  held  that  the 
Legislature  had  no  power  to  take  private  property,  even  for  useful 
or  necessary  public  purposes,  without  providing  a  fair  compensation 
to  the  owner.  {Gardner  v.  Village  of  Newhurgh,  2  Johns.  Ch. 
162.)  The  doctrine  announced  in  that  case  has  been  cited  with 
approval  repeatedly  since  its  decision,  and  is  now  a  part  of  the  set- 
tled body  of  the  law.  (  Varich  v.  Smith,  5  Paige,  137,  143,  150 ; 
Sage  v.  City  of  BrooUyn,  89  N.  Y.  190, 195 ;  Cogswell  v.  N.  JT., 
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iV^.  ZT.  cfe  IT.  B,  H.  Co.^  103  id.  10,  21.)  It  was  further  announced 
in  the  Gardner  case  that  power  conferred  on  the  Legislature  to 
take  private  property  for  public  purposes  may  not  be  legally  exer- 
cised until  a  just  indemnity  is  afiorded  to  the  owner.  This  expres- 
sion later  developed  into  a  more  tangible  doctrine,  and  in  People  ex 
rel.  Utley  v.  Hayden  (6  Hill,  359)  it  was  declared :  "  Although  it 
may  not  be  necessary,  within  the  constitutional  provision,  that  the 
amount  of  compensation  should  be  actually  ascertained  and  paid 
before  property  is  thus  taken,  it  is,  I  apprehend,  the  settled  doctrine, 
even  as  it  respects  the  State  itself,  that,  at  least,  certain  and  ample 
provision  must  be  first  made  by  law  (except  in  cases  of  public 
emergency),  so  that  the  owner  can  coerce  payment  through  tlie 
judicial  tribunals  or  otherwise,  without  any  unreasonable  or  xmneees- 
sary  delay.  Otherwise  the  law  making  the  appropriation  is  no 
better  than  blank  paper.  {Bloodgood  v.  The  Mohawk  and  Hud- 
son Rail/road  Co.^  18  Wend.  9.)  " 

The  opinion  of  a  majority  of  the  judges,  expressed  by  Chief 
Judge  Andrews,  in  the  Sage  Case  {aupra)^  has  this  to  say  upon  the 
proposition  decided  by  the  two  leading  cases  to  which  I  have  refer- 
red :  ''  It  is  so  axiomatic,  that  it  is  laid  up  as  one  of  the  principles 
of  government,  that  a  provision  for  compensation  is  an  indispensable 
attendant  upon  the  due  and  constitutional  exercise  of  the  power  of 
depriving  an  individual  of  his  property  under  the  right  of  eminent 
domain.  {Gardner  v.  Village  ofNewhurgh^  2  Johns.  Ch.  16S.)  The 
courts  in  construing  the  constitutional  guaranty,  have  departed 
from  what  may  seem  its  plain  and  natural  meaning,  and  have  held 
that  the  payment  for  property  taken  in  invitum  for  public  use,  need 
not  be  concurrent  with  the  taking,  but  that  it  is  sufficient  if  the  law 
authorizing  the  taking,  also  provides  a  sure,  sufficient  and  convenient 
remedy  by  which  the  owner  can  subsequently  coerce  payment  by 
legal  proceedings.  If  such  provision  is  not  made,  then,  as  was  said 
by  Nelson,  Ch.  J.,  *  the  law  making  the  appropriation  is  no  better 
than  blank  paper.'  {People  ex  rel.  Utley  v.  Hayden^  6  Hill,  359.) 
It  is,  I  think,  a  plain  proposition,  that  a  law  authorizing  the  taking  of 
a  man's  land,  and  remitting  him  for  his  sole  remedy  for  compensa- 
tion to  a  fund  to  be  obtained  by  taxation  of  certain  specified  lands  in 
a  limited  district,  according  to  benefits  is  not  a  sure  and  adequate 
provision,  dependent  upon   no   Miazard,   casualty  or  contingency 
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whatever,'  such  as  law  and  justice  require  to  meet  the  constitutional 
requirement.  The  pledge  of  the  faith  and  credit  of  the  State,  or  of 
one  of  its  political  divisions,  for  the  payment  of  the  property  owner, 
accompanied  with  practical  and  available  provisions  for  securing  the 
application  of  the  public  faith  and  credit  to  the  discharge  of  the  con- 
stitutional obligation  of  payment,  lias  been  held  to  be  a  certain  and 
suflBcient  remedy  within  the  law.  But  a  remedy  for  compensa- 
tion, contingent  upon  the  realization  of  a  fund  from  taxation  for 
benefits  within  a  limited  assessment  district,  does  not  meet  the  con- 
stitutional requirement.  The  inadequacy  of  such  a  provision  finds 
in  the  circumstances  of  this  case  ample  illustration.  (See  Chapman 
V.  Gatesy  54  N.  Y.  146.)"  (See,  also,  Matter  of  Petition  of  United 
States,  96  id.  227.) 

In  the  statute  under  consideration,  however,  we  have  been  unable 
to  discover  any  provision  relating  to  tlie  compensation  of  persons 
situated  as  the  relator  is  here,  or  under  which  he  might  clearly  pro- 
ceed for  the  purpose  of  obtaining  the  value  of  the  property  taken 
from  him ;  and  our  attention  is  called  to  no  such  enactment.  The 
case  is,  therefore,  clearly  within  the  doctrine  that  private  property 
may  not  be  taken  for  public  purposes  by  reason  of  legislative  enact- 
ment unless  an  adequate  and  certain  remedy  is  provided  therein 
whereby  the  owner  may  compel  the  payment  of  his  damages.  {Chap- 
man V.  Gates,  54  K  Y.  132,  146  ;  I/yon  v,  Jerome,  26  Wend.  485 ; 
Bexford  v.  Knight,  11  N.  Y.  308.)  The  conclusion  is,  therefore, 
plain  that  the  appellant  might  not  revoke  or  refuse  permits  on  the 
sole  ground  that  the  parties  to  be  benefited  attempted  a  full  and 
complete  lawful  use  of  their  property  on  the  Eastern  parkway 
extension. 

The  order  should  be  affirmed,  with  costs. 

Goodrich,  P.  J.,  and  Hibsohbebq,  J.,  concurred ;  Baktlett  and 
Jenks,  J  J.,  concurred  in  result. 

If  the  municipal  authorities  desire  to  review  this  decision  by  an 
appeal  to  the  Court  of  Appeals,  the  issuance  of  the  mandamus  will 
be  stayed  for  a  reasonable  time  in  order  to  enable  them  to  do  so. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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LouiBA  SoHLOTTEBER,  an  Infant,  Prosecnting  as  a  Poor  Person,  by 
Mabgabet  Schlottereb,  her  Guardian  ad  Litem,  Respondent,  v. 
Beooklyn  and  New  York  Ferry  Company,  Appellant 

Phpncuin — permitting  an  examination  of  a  physician  *'ona  trial"  tohieh  results 
tn  a  lumsutt  —  it  ts  a  toaiwr  of  the  right  to  object  thereto  on  the  trial  of  anew 
actwnjor  the  homt  cauae. 

On  the  trial  of  an  action  to  recover  damages  for  personal  injuries  a  physician 
who  treated  the  plaintiff  was  called  by  the  defendant,  without  objection  on 
the  part  of  the  plaintiff,  who  cross  examined  such  physician.  The  trial 
resulted  in  a  nonsuit  and  the  plaintiff  brought  a  new  action  against  the  defend- 
ant on  the  same  cause  of  action. 

Held,  that  the  plaintiff  was  precluded  from  objecting  that  the  physician  was 
incompetent  under  sections  884  and  886  of  the  Code  of  Civil  Procedure  to  tes- 
tify on  behalf  of  the  defendant  on  the  trial  of  the  new  action,  as  her  act  in 
permitting  the  physician  to  testify  upon  the  trial  which  resulted  in  the  nonsuit 
was  a  waiver  of  her  right  to  object  to  his  competency  made  "in  open  court  on 
the  trial  of  the  action  or  proceeding  "  within  the  meaning  of  section  880  of  the 
Code  of  Civil  Procedure,  as  amended  by  chapter  58  of  the  Laws  of  1899. 

Appeal  by  the  defendant,  the  Brooklyn  and  New  York  Ferry 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  5th  day  of  January,  1903,  upon  the  verdict  of  a  jury  for 
$11,000,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  6th  day  of  January,  1903,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Attgustus  Yarn  WycJc  [John  Deldhunty  with  him  on  the  brief]^ 
for  the  appellant. 

Alfred  E,  Scmder^  for  the  respondent. 

Jenks,  J. : 

It  was  stipulated  upon  the  present  record :  "  That  upon  the  trial 
of  the  action  known  in  this  proceeding  as  action  number  two,  that 
Robert  M.  Daley  was  called  as  a  witness  on  behalf  of  the  defendant, 
and  that  no  objection  was  made  to  him  or  his  examination  by  connsel 
for  the  plaintiff  at  that  time,  based  upon  section  834  of  the  Code, 
and  that  the  doctor  was  cross-examined  by  counsel  for  the  plaintiff.'^ 
"  Action  number  two  "  was  brought  on  behalf  of  the  same  plaintiff 
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against  the  same  defendant  to  recover  damages  for  injaries  due  to 
the  same  accident.  In  this  action,  the  defendant  called  Dr.  Daley, 
who  had  treated  the  plaintiff  for  five  or  six  weeks,  and  asked  him 
to  state  what  he  observed.  The  plaintiff  objected  to  the  testimony 
under  sections  834  and  836  of  the  Code  of  Civil  Procedure.  The 
learned  trial  court  sustained  the  objection  under  the  defendant's 
exception. 

I  think  that  McKvnney  v.  Grand  Street^  etc.^  E,  R.  Co,  (104  N. 
Y.  352)  is  authority  against  the  ruling,  unless  the  amendments  to 
section  836  of  the  Code  of  Civil  Procedure,  made  subsequent  to 
that  judgment,  make  it  inapplicable.  Since  1885,  when  judgment 
was  entered  in  McKinney*8  case,  two  pertinent  amendments  have 
been  made.  Chapter  381  of  the  Laws  of  1891  provided  that  the 
express  waiver  of  privilege  must  be  made  "  upon  the  trial  or  examina- 
tion." Chapter  53  of  the  Laws  of  1899  provides  that  such  waiver 
must  be  made  *'in  open  court  on  the  trial  of  the  action  or 
proceeding." 

The  able  and  learned  counsel  for  the  respondent  insists  that  the 
statute  now  requires  that  the  waiver  must  be  made  upon  the  par- 
ticular trial  under  review,  to  the  effect  that  .even  though  upon  a 
former  trial  the  patient  had  expressly  waived  the  privilege,  he 
could,  maugre  such  waiver,  assert  his  privilege  upon  any  subse- 
quent trial. 

The  letter  of  the  statute  does  not  require  a  construction  which  is 
opposed  to  the  reason  of  the  rule  as  laid  down  in  McKinney*s  Case 
{supra).  The  purpose  of  the  statute  is  to  cover  the  relation  of 
physician  and  patient  with  the  cloak  of  confidence.  But  the  pur- 
pose is  to  save  the  patient  from  possible  humiliation  or  distress,  not 
to  enable  him  to  win  a  lawsuit.  Now,  if  the  patient  once  permit 
the  physician  to  testify,  there  is  no  longer  any  reason  at  any  time 
for  excluding  competent  testimony  under  the  plea  of  public  policy. 
If  the  patient  once  voluntarily  renounce  the  protection  of  the  stat- 
ute, his  waiver  is  everlasting  and  irrevocable.  I  think,  tlien,  that 
the  purpose  of  the  amendments  was  not  to  limit  the  continuous  force 
of  a  waiver,  and  thus,  to  adopt  the  figure  of  Rugee,  Ch.  J.,  in 
McKinney*8  case,  to  permit  the  patient  to  use  the  statute  once  as  a 
shield  and  anon  as  a  sword,  but  by  way  of  further  assurance  that 
the  waiver  had  been  formally,  clearly  and  certainly  made. 


Digitized  by  VjOOQ IC 


510    SCHLOTTERER  v.  BROOKLYN  &  N.  Y.  FERRY  CO. 
Second  Depabtment,  Decehber,  1903.  lYol.  89. 

It  is  a  matter  of  common  knowledge  that  the  Legislature  often 
amends  a  statute  after  judicial  comment,  made  in  some  specific  case, 
indicates  shortcomings  or  omissions.  In  Matter  of  Coleman  (111 
N.  Y.  220)  the  court,  per  Ruger,  Ch.  J.,  commenting  npon  section 
836,  and  after  noting  the  expression  "  are  expressly  waived,"  saja : 
"  There  is  nothing  in  this  section  requiring  the  waiver  to  be  made 
in  writing,  or  in  any  particular  form  or  manner,  or  at  any  particu- 
lar time  or  place."  The  learned  judge  then  had  under  considera- 
tion conversations  at  private  interviews.  May  we  not  apply  the 
doctrine  of  post  hoc  propter  hoc  to  the  subsequent  amendments  of 
1891  and  1899,  of  which  the  first  requires  that  the  waiver  must  be 
upon  the  trial  or  examination,  and  the  second  provides  that  the 
waiver  must  be  in  open  court  on  the  trial  of  the  action  or  proceed- 
ing ?  We  do  not  lack  high  judicial  authority  as  to  the  purpose  of 
the  first  amendment.  For  in  Holden  v.  Metropolitan  Life  Ins. 
Co,  (165  N.  Y.  13,  17)  Martin,  J.,  in  discussion  of  that  amend- 
ment, says :  "  Under  the  statute  as  amended,  no  one  except  the  per- 
sonal representatives  of  the  deceased  patient  can  waive  the  pro- 
visions of  section  834,  and  it  can  be  waived  by  them  only  upon  the 
trial  or  examination  where  the  evidence  is  oflFered  or  received.  The 
apparent  purpose  of  that  amendment  was  to  protect  parties,  their 
representatives  and  successors  from  waivers  which  should  be 
inadvertently  or  improperly  obtained  previously  to  the  trial  of  an 
action  or  examination  of  the  witness.  That  in  many  cases  injustice 
had  resulted  from  such  waivers  having  been  previously  obtained  by 
a  species  of  fraud  or  duress  was  doubtless  the  reason  which  induced 
tlie  Tjcgislature  to  adopt  this  amendment,  requiring  the  waiver  to 
be  made  in  the  presence  and  under  the  supervision  of  the  court 
before  which  the  trial  or  examination  was  had.  Whatever  the  pur- 
pose may  have  been,  the  plain  cfiEect  of  this  statute  was  to  limit  as 
to  the  time  and  place  when  and  where  such  waiver  should  be  made  to 
be  effective  in  exempting  the  testimony  of  such  a  witness  from  the 
inhibition  of  section  834."  Now  the  amendment  of  1899  is  upon 
the  same  lines,  in  that  it  provides  that  the  waiver  "  must  be  made 
in  open  court  on  the  trial  of  the  action  or  proceeding."  In  ray 
opinion,  the  language  of  the  statute  does  not  authorize  a  construc- 
tion which  affords  the  privilege  notwithstanding  that  the  reason  for 
its  continuance  has  ceased  to  exist.     It  simply  means  that  when  the 
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waiver  is  made,  it  mnst  be  made  in  open  court  on  a  trial  of  the 
action.  It  thus  affords  a  safeguard  that  the  waiver  was  duly  made, 
but  not  a  shift  of  the  waiver,  once  made.  In  the  cases  cited  by  the 
learned  counsel  for  the  respondent  {Briesenmeister  v.  Knights  of 
PythiaSy  81  Mich.  525,  and  Burgess  v.  Sims  Drug  Co.j  86  N.  W. 
Rep.  307,  309)  the  courts  specifically  refuse  to  follow  our  Court  of 
Appeals  in  the  McKinney  Case  {sujprd), 

I  am  further  of  opinion  that  the  present  trial  was  a  trial  of  the 
action  within  the  purview  of  the  statute.  It  appears  that  after 
retrying  her  case  after  a  nonsuit,  the  plaintiff  began  anew.  But 
she  proceeded  upon  the  same  cause  of  action  against  the  same  defend- 
ant. To  hold  that  a  retrial  was  a  trial  of  the  action  within  the 
statute,  and  a  trial  of  exactly  the  same  cause  of  action  was  not  a 
trial  of  the  action,  with  the  effect  that  the  statute  foreclosed  the 
defendant  in  the  first  instance  but  not  in  the  second,  would  lead  to 
an  easy  avoidance  of  the  statute  contrary  to  the  reasons  behind  it. 
For  in  every  instance,  a  party,  instead  of  taking  a  retrial  after  non- 
suit, needs  but  to  proceed  de  novo  on  the  same  cause  of  action. 

In  view  of  the  new  trial  which  must  be  consequent  to  this  error, 
it  does  not  now  seem  necessary  to  discuss  the  other  questions 
presented  upon  this  appeal. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Bartlett  and  Hirschbero,  JJ.,  concurred;  Goodrich,  P.  J., 
and  Hooker,  J.,  dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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The  Astoria  Heights  Land  Cobipany,  in  Behalf  of  Itself  and 
Such  Other  Persons  and  Corporations  Similarly  Situated  as 
Choose  to  Come  in  and  Contribute  to  the  Expenses  of  this 
Action,  Appellant,  v.  The  City  of  New  York,  Respondent. 

Auetsment  for  an  improvement  contracted  for  by  eommiegionera  appoinUd  by  m 
epecial  act  —  the  municipality  in  which  t?ie  work  is  done  is  not  liable  for  its  non- 
completion  —  assessment  for  the  cost  of  such  work  —  obligation  assumed  by  the  com- 
missioners — obligation  of  the  dty  of  New  York,  to  which  their  duty  descended— a 
party  assessed  is  not  entitled  to  have  the  assessment  vacated. 

Chapter  514  of  the  Laws  of  1890  provided  for  the  appointmeDt  by  the  mayor  of 
Long  Island  City  of  three  commissioners,  called  "  Grand  avenue  improvement 
commissioners,"  who  were  directed  and  empowered  to  pave  and  otherwise 
improve  a  portion  of  Grand  avenue.  The  expenses  attending  the  improve- 
ment were  to  be  met  in  the  first  instance  by  the  issuance  by  the  commissioners 
of  certificates  of  indebtedness  which  should  not  exceed  in  amount  the  par 
value  of  $200,000.  These  certificates  were  to  be  signed  by  the  commissioners 
or  a  majority  of  them,  and  countersigned  by  the  treasurer  of  Long  Island  City. 

It  was  provided  that  they  might  be  issued  directly  in  payment  for  such  improve- 
ments and  expenses,  or  be  sold  or  negotiated  to  obtain  money  to  pay  therefor 
or  to  pay  interest  on  the  outstanding  certificates,  and  that  all  money  realized 
from  the  sale  thereof  should  be  forthwith  deposited  with  the  treasurer  and 
receiver  of  taxes  of  the  city. 

The  act  provided  for  the  levying  and  collection  of  an  assessment  on  the  property 
benefited,  "  so  that  the  entire  costs,  charges  and  expenses  of  such  opening, 
widening,  straightening  and  improvement  may  be  defrayed  out  of  and  with 
the  proceeds  of  such  assessment,  without  any  cost  or  expense  to  the  city  at 
large." 

The  act  further  declared  that  "all  moneys  received  by  said  treasurer  in  payment 
of  such  assessments,  or  interest  thereon,  shall  be  placed  to  the  credit  of  the 
fund  to  be  known  as  the  '  Grand  avenue  and  Main  street  improvement  fund/ 
and  shall  be  kept  separate  and  apart  from  all  other  moneys  in  his  hands;  and  no 
part  thereof  shall  ever  be  expended  by  him  except  in  payment  of  the  interest 
or  for  the  purchase  or  redemption  of  the  principal  of  said  Grand  avenue  and 
Main  street  improvement  certificates." 

It  also  provided  that,  in  the  event  of  a  failure  to  pay  the  assessment  within  a 
certain  time,  the  land  should  be  sold  by  the  treasurer  and  receiver  of  taxes  of 
the  city. 

Pursuant  to  the  provisions  of  the  act,  the  improvement  commissioners  entered 
into  a  single  contract  for  the  entire  work  and  issued  for  value  the  full  amount 
of  certificates  of  indebtedness  authorized  by  the  act.  The  commissioners  of 
estimate  and  assessment  made  assessments  for  benefits  and  awards  for  damages, 
and  their  action  was  confirmed  by  the  court.  The  contractor  proceeded  with 
the  prosecution  of  the  work  until  1808,  when,  the  certificates  of  indebtedness 
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and  their  proceeds  having  been  exhausted,  he  stopped  by  direction  of  the 
improvement  commissioners,  leaving  a  considerable  portion  of  the  work 
unfinished. 

In  1898  an  act  was  passed  creating  a  general  improvement  commission  for  Long 
Island  City,  providing  that  all  special  improvement  commiasloners  who  had 
not  completed  their  duties  on  or  before  December  1,  1898,  should  be  abolished 
on  that  day  and  that  the  improvements  left  unfinished  by  them  should  be  com- 
pleted by  the  general  improvement  commission.  It  was  provided  that  the 
necessary  funds  should  be  obtained  by  the  use  of  Long  Island  City  bonds, 
issued  on  the  requisition  of  the  general  improvement  commission,  and  that  a& 
the  work  was  completed  the  cost  thereof  should  be  assessed  upon  the  lands 
benefited. 

The  general  improvement  commission  made  no  attempt  to  complete  the  improve- 
ment of  Grand  avenue  nor  did  the  property  owners  take  any  steps  to  compel 
them  to  do  so. 

Meld,  that  no  liability  was  imposed  upon  Long  Island  City  by  anything  done 
under  the  act  of  1890,  or  by  the  failure  of  the  Grand  avenue  improvement 
commissioners  to  complete  the  improvements  authorized  by  the  act,  for  the 
reason  that  such  act  granted  no  power  to  the  city  and  imposed  no  duty 
upon  it; 

That  there  was  no  contract  with  the  property  owners  on  Grand  avenue  that  the 
cost  of  the  improvement  should  not  exceed  the  amount  of  the  assessments,  or 
that  the  entire  work  should  be  completed  with  the  certificates  of  indebtedness 
which  the  improvement  commissioners  were  authorized  to  issue; 

That  if  there  was  any  contract  made  with  the  property  owners  it  was  made  by 
the  improvement  commissioners,  and  that  the  only  contract  obligation  which 
they  assumed  was  to  honestly  and  diligently  discharge  the  duties  imposed 
upon  them  by  the  act  of  1890; 

That  the  city  of  New  York  was,  under  chapter  878  of  the  Laws  of  1897,  liable  for 
any  damages  resulting  from  the  failure  of  the  general  improvement  commis- 
sion, created  by  the  act  of  1893,  or  from  its  own  failure  to  complete  the  Grand 
avenue  improvement: 

That  this  failure  and  consequent  liability  for  damages  did  not  entitle  owners  of 
property  on  Grand  avenue,  who  did  not  claim  that  their  assessments  were 
unreasonable,  to  maintain  an  action  in  which  the  city  of  New  York  was  the 
sole  party  defendant,  to  have  the  assessments  canceled  and  annulled  and  to 
restrain  the  defendant  from  taking  any  proceedings  to  collect  the  same. 

Appeal  by  the  plaintiff,  The  Astoria  Heights  Land  Company,  in 
behalf  of  itself  and  such  other  persons  and  corporations  similarly 
situated,  etc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  defendant,  entered  in  the  office  of  the  clerk  of  the  county  of 
Queens  on  the  18th  day  of  October,  1902,  upon  the  report  of  a 
referee  dismissing  the  complaint  upon  the  merits. 
App.  Div.— Vol.  LXXXIX.        83 
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Hector  M.  Uitchinga  [Lynn  W.  Thonvpson  with  him  on  the 
brief],  for  the  appellant 

George  L,  Sterling^  for  the  respondent. 

Judgment  affirmed,  with  coats,  upon  the  opinion  of  Hamilton 
Odell,  Esq.,  referee. 

Goodrich,  P.  J.,  Bartlett,  Hirschbero,  Jenks  and  Hooker,  JJ., 
concurred. 

The  following  is  the  opinion  of  Hamilton  Odell,  Esq.,  referee : 

Hamilton  Odell,  Referee : 

The  relief  demanded  in  this  action  is  that  certain  assessments  laid 
upon  plaintiffs'  property  in  Long  Island  City  in  1892  be  declared 
illegal  and  void,  and  that  the  defendant  be  enjoined  from  collecting 
the  same  and  from  imposing  any  penalty  for  the  non-payment 
thereof,  and  from  laying  any  assessment  upon  the  plaintiffs'  prop- 
erty for  the  improvement  of  Grand  avenue  in  (former)  Long  Island 
City.  The  action  is  a  novel  one,  and  arises  out  of  facts  narrated 
below. 

Chapter  514  of  the  Laws  of  1890  is  entitled  "  An  act  to  improve 
portions  of  Grand  avenue  and  Main  street  in  Long  Island  City," 
viz.,  "  that  portion  of  Grand  avenue  extending  from  its  junction 
with  Steinway  avenue  westerly  to  its  junction  with  Main  street, 
and  that  portion  of  Main  street  extending  from  its  junction  with 
Fulton  street  westerly  to  its  junction  with  the  Boulevard."  It  per- 
mitted any  three  owners  of  property  fronting  upon  said  portions  of 
said  avenue  and  street  to  make  application  to  the  mayor  of  the  city 
for  the  appointment  of  three  commissioners,  having  first  given  pub- 
lic notice  of  their  intention  so  to  do,  and  the  mayor  was  required  to 
appoint  such  commissioners,  called  "  Grand  avenue  improvement 
commissioners,"  who  were  empowered  and  directed  "to  open, 
straighten,  widen,  and  to  improve  by  grading,  regulating,  sewering, 
paving,  curbing,  laying  crosswalks,  constructing  sewers,  culverts, 
basins,  waterways  and  making  approaches  at  street  intersections, 
on  said  streets,  or  to  make  any  one  or  more  of  such  inrprovements 
if  they  shall  deem  it  unnecessary  for  the  public  interest  to  make 
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them  all."  They  were  authorized  to  apply  to  the  court  for  the 
appointment  of  commissioners  of  estimate  and  assessment;  they 
were  required  to  advertise  for  bids  for  work  and  material,  and  to 
award  contracts  to  the  lowest  responsible  bidders,  and  by  section  7  of 
the  act  it  was  provided  that  "  the  cost,  or  approximate  cost,  of  such 
improvements,  as  estimated  or  ascertained  by  said  commissioners, 
shall  be  certified  by  them  to  the  commissioners  of  estimate  and 
assessment  as  soon  as  practicable  after  their  appointment."  The 
expenses  attending  the  authorized  improvements  were  to  be  met  in 
the  first  instance  by  the  issuance  by  the  commissioners  of  certificates 
of  indebtedness  to  be  known  as  "  Grand  avenue  and  Main  street 
improvement  certificates"  which  should  not  exceed  in  amount 
"  the  par  value  of  two  hundred  thousand  dollars."  They  were  to 
be  signed  by  the  commissioners,  or  a  majority  of  them,  and  counter- 
signed by  the  treasurer  of  Long  Island  City,  and  might  be  issued 
directly  in  payment  of  such  improvements  and  expenses,  or  be  sold 
or  negotiated  to  obtain  money  to  pay  therefor,  or  to  pay  interest  on 
outstanding  certificates,  and  all  moneys  realized  by  the  sale  thereof 
were  to  be  forthwith  deposited  with  the  treasurer  and  receiver  of 
taxes  of  said  city.  They  were  to  be  payable  to  bearer,  were  to 
bear  five  per  cent  interest,  were  to  be  receivable  at  all  times  at  par 
and  accrued  interest  in  payment  of  assessments  authorized  by  the 
act,  and  were  to  show  upon  their  face  that  they  were  issued  under 
the  provisions  of  said  act.  It  was  provided  that  upon  receiving 
from  the  Grand  avenue  commissioners  their  certificate  of  the  cost,  or 
approximate  cost,  of  the  improvement,  the  commissioners  of  estimate 
and  assessment  should  "  proceed  to  open,  widen  and  straighten  and 
improve,  as  hereby  authorized,  said  streets,  or  such  section  or  sec- 
tions thereof  as  said  (Grand  avenue)  commissioners  may  from  time 
to  time  determine  upon,  and  to  assess  therefor  and  for  the  cost  of 
such  improvements  as  so  certified,"  and  that  such  assessments  when 
confirmed  should  be  a  lien  upon  the  property  assessed,  and  various 
powers  were  conferred  upon  the  said  Grand  avenue  commissioners, 
and  upon  the  said  commissioners  of  estimate  and  assessment,  and 
upon  the  courts  — "  to  the  end  that  said  streets  may  be  opened, 
widened,  straightened  and  improved  as  herein  directed,  and  that  a 
just  and  valid  assessment  may  be  levied  and  collected  therefor,  so 
that  the  entire  costs,  charges  and  expenses  of  such  opening,  widening, 
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straightening  and  improvement  may  be  defrayed  out  of  and  with 
the  proceeds  of  such  assessment,  without  any  cost  or  expense  to  the 
city  at  large."  Section  9  of  the  act  declared  that  "  all  moneys 
received  by  said  treasurer  in  payment  of  such  assessments,  or 
interest  thereon,  shall  be  placed  to  the  credit  of  the  fund  to  be 
known  as  the  ^  Grand  avenue  and  Main  street  improvement  fund,' 
and  shall  be  kept  separate  and  apart  from  all  other  moneys  in  his 
hands ;  and  no  part  thereof  shall  ever  be  expended  by  him  except 
in  payment  of  the  interest  or  for  the  purchase  or  redemption  of  the 
principal  of  said  Grand  avenue  and  Main  street  improvement  cer- 
tificates." All  assessments  not  paid  within  three  months  should 
bear  interest  at  the  rate  of  ten  per  cent ;  no  warrants  should  be 
required  for  the  collection  of  any  assessment,  or  for  the  sale  of  any 
lands  for  the  non-payment  of  the  assessment  or  interest ;  land  upon 
which  there  should  be  three  years'  interest  unpaid  on  the  first  day 
of  July  in  any  year,  or  upon  which  any  such  assessment  or  interest 
should  remain  unpaid  at  the  expiration  of  ten  years  after  such  assess- 
ment should  have  been  confirmed,  etc.,  ^^  shall,  without  any  action 
or  legislation  on  the  part  of  the  common  council,  or  any  other 
body,  be  advertised  and  sold  for  the  payment  of  such  unpaid  interest 
or  assessment,  or  both,  as  the  case  may  be,  and  such  sale  or  sales 
shall  be  made  by  the  treasurer  and  receiver  of  taxes  of  said  city,  or 
by  such  other  officer,  if  any,  as  shall  then  be  authorized  and 
empowered  by  law  to  sell  lands  in  said  city  for  non-payment  of  city 
taxes." 

The  act  above  referred  to  became  a  law  on  June  5,  1890,  and  on 
June  tenth  the  mayor  was  petitioned  to  appoint  commissioners.  It 
is  either  proved  or  admitted  that  in  all  the  steps  taken  to  carry  into 
effect  the  purposes  of  the  statute  the  provisions  of  the  statute  were 
followed  and  obeyed.  The  regularity  of  the  proceedings  is  not 
questioned.  The  commissioners  were  appointed  and  duly  qualified ; 
they  entered  upon  the  duties  assumed  by  them ;  they  procured  the 
appointment  of  commissioners  of  estimate  and  assessment,  who  also 
qualified  ;  they  certified  to  such  commissioners  the  cost,  or  approx- 
imate cost,  of  the  proposed  improvements;  they  entered  into  a 
single  contract  for  the  entire  work ;  they  issued,  for  value,  the  full 
amount  of  certificates  of  indebtedness  authorized  by  the  act ;  the 
commissioners  of  estimate  and  assessment  made  assessments  for 
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benefits  and  awards  for  damages ;  the  court  duly  confirmed  their 
action ;  the  contractor  proceeded  with  the  work  and  prosecuted  it 
until  the  spring  of  1893,  when  he  was  notified  to  stop  by  the  Grand 
avenue  commissioners,  as  the  certificates  and  their  proceeds  were 
exhausted.  At  that  time  much  the  larger  part  of  the  work  had 
been  completed.  The  sewer  had  been  built ;  the  streets  had  been 
regulated  and  graded ;  the  curbing  and  guttering  had  been  done, 
with  the  exception  of  about  one  block ;  the  work  on  Main  street 
was  substantially  finished ;  seven  or  eight  blocks  on  Grand  avenue 
had  not  been  paved  ;  the  sidewalks  were  not  flagged  for  a  distance 
of  about  2,000  feet.  The  improvement  has  never  been  completed. 
It  remains  as  the  contractor  left  it.  The  testimony  is  that  the  cost 
of  completion  would  be  about  $20,500.  Whether  a  part  of  Grand 
avenue  can  be  comfortably  used  and  what  the  effect  of  its  unfinished 
condition  has  been  upon  the  marketability  and  value  of  adjacent 
property  are  matters  about  which  witnesses  are  at  odds. 

I  agree  with  the  learned  counsel  to  the  corporation  that  no  liabil- 
ity was  imposed  upon  Long  Island  City  by  anything  that  was  done 
under  the  act  of  1890,  or  by  any  failure  of  the  Grand  avenue  com- 
missioners to  complete  the  improvements  which  the  act  authorized 
and  which  they  undertook  to  make.  The  work  was  not  instituted 
by  the  city ;  the  city  had  no  control  over  it,  nor  over  the  commis- 
sioners to  whom  the  entire  direction  and  details  of  the  work  were 
committed  by  the  statute;  it  was  not  to  be  done  at  the  city's 
expense,  but  at  the  expense  of  the  owners  of  land  in  the  locality  to 
be  directly  benefited ;  the  commissioners  were  to  provide  moneys 
with  which  to  make  the  improvements  by  the  issuance  of  certificates 
of  indebtedness  which  were  not,  and  did  not  purport  to  be,  obliga- 
tions of  the  city  ;  moneys  received  from  the  sale  of  such  certificates 
did  not  become  the  moneys  of  the  city ;  moneys  received  in  pay- 
ment of  assessments  did  not  become  the  moneys  of  the  city,  usable 
for  city  purposes,  but  constituted  a  special  fund  for  the  payment  of 
the  certificates  to  "be  kept  separate  and  apart  from  all  other 
moneys  "  and  to  be  applied  only  to  that  single  purpose.  No  power 
was  granted  to  the  city,  and  no  duty  laid  upon  it,  by  any  provision 
of  the  act ;  therefore,  the  city  could  not  be  made  liable  for  neglect 
or  non-performance,  Conrad  v.  Trustees  of  Ithaca  (16  N.  Y.  158), 
as  I  read  it,  is  not  an  authority  to  the  contrary. 
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In  1893  an  act*  was  passed  entitled  "  An  act  to  create  a  general 
improvement  commission  and  provide  for  certain  improvements  in 
the  highways,  streets,  avenues,  boulevards  and  public  places  in 
Long  Island  City."  The  commission  was  to  consist  of  the  commis- 
sioner of  public  works  and  the  two  aldermen  at  large  in  Long  Island 
City  and  two  resident  freeholders  to  be  appointed  by  the  mayor. 
Various  and  extensive  and  exclusive  powers  were  conferred  upon 
these  commissioners,  some  of  which  might  be  exercised  at  their 
pleasure,  others  only  on  the  petition  of  a  majority  of  the  owners  of 
property  fronting  on  the  street  or  avenue  or  place  to  be  improved. 
By  section  6  of  the  act  it  was  provided  that  "for  the  purpose  of 
paying  the  expenses  incurred  in  making  said  improvements,  tho 
mayor  and  common  council  of  Long  Island  City,"  shall,  and  they  are 
hereby  authorized,  upon  the  requisition  of  said  general  improvement 
commissioners,  to  prepare  and  issue  bonds  of  said  city  to  be  known 
as  '  General  Improvement  Bonds  of  Long  Island  City,'  and  shall 
show  on  their  face  that  they  are  issued  under  the  provisions  of  this 
act  and  the  improvement  for  which  they  are  issued."  Such  bonds 
were  to  be  signed  by  the  mayor  and  city  clerk,  and  attested  by  the 
city  treasurer,  and  were  to  be  sealed  with  the  city's  seal  and  sold  by 
the  treasurer  under  the  direction  of  the  mayor.  No  assessments  for 
any  improvement  could  be  made  until  after  such  improvement  had 
been  completed.  By  section  10,  "  All  commissions,  boards  or 
bodies  for  the  improvement  of  streets,  avenues  and  public  places  in 
Long  Island  City  heretofore  created  "  (including  the  board  of  Grand 
avenue  commissioners)  "  who  shall  not  have  completed  the  duties 
for  which  they  were  created,  and  whose  entire  work  and  improve- 
ment shall  not  be  finally  completed  on  or  before  December  one, 
eighteen  hundred  and  ninety-three,  shall  on  December  one,  eighteen 
hundred  and  ninety-three,  abate  and  be  abolished,  and  the  terms  of 
oflBce  of  each  commissions  and  commissioners  shall  on  that  day 
expire,  and  each  of  said  commissions,  boards  or  bodies  shall  forth- 
with turn  over  to  the  general  improvement  commission  created  by 
this  act  all  their  plant,  contracts,  books,"  etc.,  "  and  said  general 
improvement  commission  shall  thereupon  proceed  to  complete  the 
said  improvements  then  unfinished  by  said  former  commissions  or 
boards,  under  and  agreeably  to  the  provisions  of  this  act." 

*  Chap.  644. 
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It  has  been  decided  that  warrants  drawn  by  this  board  of  general 
improvement  commissioners  on  the  treasurer  of  Long  Island  City 
and  nnpaid  on  the  1st  day  of  January,  1898,  when  chapter  378  of 
the  Laws  of  1897  went  into  effect,  became,  by  force  of  the  pro- 
visions of  the  1st  section  of  that  chapter,  obligations  of  the  new  city 
of  New  York.     {Koelesch  v.  City  of  New  York,  34  App.  Div.  98.) 

When,  on  the  1st  of  December,  1893,  the  Grand  avenue  improve- 
ment commission  ceased  to  exist,  the  work  of  improving  portions  of 
the  avenue  and  Main  street  was  unfinished.  It  had  been  prosecuted 
well  on  towards  completion  and  until  the  commissioners  were  with- 
out means  to  prosecute  it  further.  The  duty  of  completing  it  was 
plainly  laid  upon  their  successor,  the  general  improvement  com- 
mission, which  was  directed  to  complete  it  "  under  and  agreeably  to 
the  provisions  of"  the  act  of  1893,  and  which,  therefore,  had  power 
to  raise  the  funds  necessary  for  that  purpose  by  a  requisition  upon 
the  mayor  and  council  for  "general  improvement  bonds."  The 
language  of  the  statute  is  mandatory,  and  any  party  in  interest  could 
have  compelled  the  commission  to  proceed  and  complete  the  work. 
But  the  commission  did  not  move,  and  the  property  owners  did 
nothing  to  make  it  move.  Main  street  and  Grand  avenue  are  to-day 
in  the  same  condition  that  they  were  in  when  the  contractor  with- 
drew from  the  work  early  in  1893.  The  net  amount  of  the  assess- 
ments laid  for  the  redemption  of  the  certificates  of  indebtedness  was 
$200,881.03.  Of  this  amount  $98,311.84:  have  been  paid,  and 
$102,569.19  have  not  been  paid.  The  entire  proceeds  of  the  certifi- 
cates were  expended  by  the  Grand  avenue  commissioners  in  making 
the  improvements  authorized  by  the  act  under  which  they  were 
appointed  and  in  paying  expenses  and  damages  incidental  thereto. 

Tlie  testimony  makes  it  plain,  I  think,  that  the  plaintiffs  have 
suffered  some  damage  by  reason  of  the  failure  of  the  general 
improvement  commission  to  complete  the  work  on  Grand  avenue 
authorized  by  the  act  of  1890.  For  the  defaults  of  that  commission 
this  defendant  is  liable.  The  question,  therefore,  is  —  if  the  plain- 
tiffs are  entitled  to  relief,  can  it  be  awarded  in  this  action  ? 

The  purposes  of  the  action  are  to  have  the  assessments  laid  upon 
the  plaintiffs'  property  declared  to  be  illegal  and  void,  and  to  have 
the  same  "  cancelled  and  annulled,"  and  to  perpetually  restrain  the 
defendant  from  taking  any  proceeding  to  collect  the  same.    This 
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relief  is  demanded  upon  the  ground  that  the  asBeesments  are 
void,  because  in  violation  of  the  5th  and  14th  amendments  of  the 
Federal  Constitution  and  of  section  6  of  article  1  of  the  Constitution 
of  the  State  of  New  York,  and  upon  a  further  ground  which  is  set 
forth  in  the  20th  paragraph  of  the  complaint  as  follows :  "  Thai  the 
corporation  The  City  of  Long  Island  City  and  the  Grand  Avenue 
Improvement  Commissioners,  the  General  Improvement  Commis. 
sioners  and  the  defendant  in  this  action,  by  and  through  the  afore- 
said acts,  deeds  and  proceedings,  entered  into  a  contract  with  the 
plaintiff  and  the  other  property  owners  within  the  said  district,  that 
they  and  each  of  them,  in  consideration  of  the  said  assessments  and 
the  provisions  of  the  laws  with  reference  to  the  lien  of  the  same 
upon  the  lands  assessed  and  to  the  method  and  means  of  collecting 
the  same,  would  faithfully,  honestly,  and  without  undue  delay,  fully 
construct  and  build  said  Grand  Avenue  according  to  said  maps, 
profiles,  plans  and  specifications,  and  would  throw  the  same  open  to 
public  travel  and  traflSc,  and  would  enable  this  plaintiff  and  the 
other  said  property  owners  to  reap  and  obtain  the  full  benefits  and 
value  of  said  improvements,  and  that  defendant  and  its  predecessors 
has  wholly  failed  to  keep  and  perform  and  carry  out  its  contract  as 
hereinbefore  set  out."  In  my  judgment  the  facts  do  not  support 
either  of  these  contentions. 

It  is  admitted  that  the  act  of  1S90  was  a  valid  act,  and  that  all  the 
proceedings  taken  under  it  by  the  Grand  avenue  commissioners 
were  strictly  regular.  In  making  the  authorized  improvements 
they  were  limited  to  an  expenditure  of  $200,000,  for  which  amount 
they  had  power  to  issue  certificates  of  indebtedness.  As  required 
by  the  act,  they  certified  to  the  commissioners  of  estimate  and 
assessments  the  cost,  or  approximate  cost,  of  said  improvements,  and 
these  latter  commissioners  laid  the  assessments  which  are  now  com- 
plained of.  It  is  not  charged  that  the  assessments  were  in  any 
respect  unreasonable  or  unfair.  On  the  contrary,  it  is  alleged  in  the 
complaint  that  "  the  amount  assessed  against  the  lands  of  this  plain- 
tiff, over  and  above  the  amount  awarded  to  it  for  lands  taken  in  and 
by  the  report  of  said  commissioners,  was  a  just,  proper  and  fair 
amount."  It  is  also  alleged  that,  in  proceedings  duly  taken,  the 
report  of  the  commissioners  and  their  awards  for  damages  and 
assessments  for  benefits  were  in  all  respects  ratified  and  confirmed  by 
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an  order  of  the  County  Court  of  the  county  of  Queens.  That  the 
assessments  when  confirmed  were  legal  and  valid  is  not,  and  cannot 
be,  disputed.  They  were  levied  by  lawful  authority,  in  a  lawful 
manner  and  for  a  lawful  purpose.  No  constitutional  right  of  any 
property  owner  was  invaded  or  disturbed  by  any  step  taken  under 
the  act  of  1890.  But  the  plaintiffs  say  there  was  a  contract.  Con- 
cede that  there  was  —  it  was  not  made  with  the  original  plaintiff,  the 
Astoria  Heights  Company,  which  was  not  in  existence  until  1894, 
and  which  took  its  lands  subject  to  the  lien  of  the  assessments.  But 
passing  this,  there  was  no  contract  that  the  cost  of  the  Grand  avenue 
and  Main  street  improvements  should  not  exceed  the  amount  of  the 
assessments,  or  that  the  entire  work  should  be  completed  with 
the  certificates  of  indebtedness  which  the  commissioners  were 
authorized  to  issue.  If  there  was  a  contract  made  with  any  of 
these  plaintiffs,  it  was  made  by  the  Grand  avenue  commissioners, 
who  were  specially  authorized  by  the  act  of  1890,  and  who  had 
entire  control  and  direction  of  the  work  and  who  procured  the 
assessments  to  be  levied.  It  cannot  be  said  that  in  accepting  office 
the  commissioners  engaged  to  do  more  than  to  honestly  and  dili- 
gently discharge  the  duties  imposed  upon  them  by  the  act  and  pros- 
ecute the  work  of  improving  Grand  avenue  and  Main  street  as  far 
as  the  means  at  their  disposal  would  permit.  This  was  the  extent 
of  any  contract  obligations  which  they  assumed.  They  were  bound 
to  act  discreetly,  and  to  use  their  best  judgment,  in  order  that  they 
might  not  undertake  more  than  they  would  be  able  to  accomplish 
with  the  $200,000  of  certificates  to  which  they  were  restricted. 
They  were  guilty  of  no  fault  or  imprudence  in  accepting  and  acting 
upon  the  estimate  of  their  engineer,  whose  competency  is  not  ques- 
tioned. But  whatever  contract  between  the  Grand  avenue  commis- 
sioners and  the  property  owners  the  law  may  imply,  and  however 
the  commissioners  may  have  failed  to  perform,  the  consequences  of 
their  failure  cannot,  in  my  judgment,  be  visited  upon  this  defend- 
ant, nor  can  any  relief  be  granted  against  this  defendant  by  reason 
of  anything  done  or  not  done  by  them.  So  we  come  to  the  act  of 
1893. 

When  this  act  was  passed  the  situation  was  that  the  Grand  avenue 
and  Main  street  improvements  had  come  to  a  standstill.  The  com- 
missioners had  made  and  disposed  of  all  the  certificates  of  indebted- 
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ness  ($200,000)  which  the  act  of  1890  authorized  them  to  issue.  All 
of  them,  in  one  way  or  another,  had  gone  into  the  work.  A  large 
portion  of  them  had  been  paid  to  the  contractor ;  some  had  been 
sold ;  some  had  been  used  to  meet  the  '^  incidental  expenses,"  as  the 
statute  permitted.  It  is  not  claimed,  I  think,  that  the  several  par- 
ties to  whom  they  were  issued  did  not  take  them  for  value  and  in 
good  faith.  It  must  be  assumed  that  they  took  them  relying  upon 
the  assurance  of  the  statute  that  they  would  be  redeemed  out  of 
assessments  upon  property  along  the  line  of  the  improvement  To 
these  assessments  the  plaintiffs  as  property  owners  must  be  deemed 
to  have  assented.  They  are  all  bound  by  the  16th  paragraph  of  the 
complaint  of  the  Astoria  Company.  But,  although  the  means  at 
the  command  of  the  commissioners  were  exhausted,  the  work  was 
not  completed,  and  the  state  of  a  portion  of  Grand  avenue  was 
"  worse  than  the  first."  Further  legislation  was  necessary.  The 
result  was  the  act  of  1893.  This  act  made  it  the  duty  of  the  gen- 
eral improvement  commissioners  to  complete  what  the  Grand  avenue 
•commissioners  had  left  unfinished.  This  was  to  be  done  by  the  use 
of  Long  Island  City  bonds,  to  be  issued  on  the  requisition  of  the  gen- 
eral improvement  commissioners,  and  after  the  work  was  completed 
the  cost  of  it  was  to  be  assessed  upon  the  "  lots  or  parcels  of  land 
benefited  by  said  improvement."  In  the  case  of  Koelesch,  above 
<;ited,  the  Appellate  Division  approved  the  finding  of  the  trial  court 
that  "  on  January  1,  1898,  the  defendant  the  City  of  New  York, 
by  virtue  of  chapter  378  of  the  Laws  of  1897,  became  the  successor 
corporation  in  law  and  in  fact  of  the  said  corporation .  the  city  of 
Long  Island  City  and  of  the  general  improvement  commission  of 
Long  Island  City,  with  all  their  lawful  rights  and  powers  and  sub- 
ject to  all  their  lawful  obligations."  The  learned  court  also  aflirmed 
the  proposition  that  "  where  a  public  improvement  is  made  under 
the  auspices  of  a  municipal  corporation,  where  the  fund  for  the 
payment  of  the  same  is  to  be  derived  from  an  assessment  against  the 
property  benefited,  no  primary  obligation  against  the  municipality 
is  created "  —  but  that  "  where  the  municipality  has  neglected  to 
perform  the  duties  imposed  by  law  "  it  becomes  directly  liable  to  a 
party  aggrieved.  The  reasons  for  the  rule  are  stated  with  great  clear- 
ness in  Beard  v.  City  of  Brooklyn  (31  Barb.  142).  Now,  the  general 
improvement  commission  did  not  obey  the  mandate  of  the  act  of 
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1893  ;  nor  has  this  defendant,  upon  which  the  duty  of  completing 
the  Grand  avenue  improvement  has  descended.  For  any  damages 
which  the  plaintiffs  have  sustained  through  the  neglect  or  default  of 
the  general  improvement  commission  or  of  this  defendant,  this 
defendant  is  liable.  But  have  they  any  other  remedy  than  an  action 
for  damages  ?  Does  the  default  of  the  parties  charged  by  the  act 
of  1893  with  the  duty  of  completing  the  improvement  of  Grand 
avenue  relieve  the  plaintiffs'  property  from  liability  for  assessments 
lawfully  laid  to  pay  for  the  work  done  by  the  Grand  avenue  com 
mission  ?  Has  the  court  any  power,  in  the  absence  of  the  certificate 
holders,  to  destroy  the  fund  provided  by  the  statute  for  the  redemp- 
tion of  the  certificates,  and  on  the  faith  of  which  the  certificates 
were  negotiated  and  the  means  procured  with  which  the  work 
authorized  by  the  statute  was  begun  and  prosecuted  almost  to  com- 
pletion ?  For  reasons  stated  or  suggested  above,  I  think  that  each 
of  these  questions  should  be  answered  in  the  negative. 
There  should  be  judgment  dismissing  the  complaint. 
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Charles  A.  Hall,  Eespondent,  v,  Robert  F.  Little,  also  Known 
as  R.  Forsyth  Little,  Jr.,  Appellant. 

Pleading  —  a  complaint  on  a  guaranty^  not  alleging  the  performance  of  the  condition 
preecribed  therein,  is  demurrable. 

R.  Forsyth  Little,  Jr.,  executed  the  following  instrument  of  guaranty:  ''  In  con- 
sideration of  Elmer  E.  Cooley  refraining  from  entering  judgment  against 
Caroline  W.  Wbiton  for  a  period  of  ten  days,  I  hereby  guaranty  the  payment 
of  the  note  sued  upon  in  which  he  is  the  plainti£f,  and  Caroline  W.  Whiton  is 
the  defendant,  and  upon  which  there  is  now  due  the  sum  of  11,200.00  with 
interest  from  November  18th,  1900,  and  in  and  for  the  same  consideration,  I 
hereby  guaranty  to  the  holder  of  the  note  made  by  Caroline  W.  Whiton,  bear- 
ing date  the  6th  day  of  July.  1900,  for  $1,750.00  and  interest,  payments  on  the 
said  notes  to  be  made  as  follows: " 

Held,  that  the  complaint  in  an  action  brought  against  Little  upon  the  guaranty 
to  recover  the  amount  of  the  $1,750  note,  which  did  not  allege  that  Coolej 
had  refrained  from  entering  judgment  on  the  $1,200  note  for  the  ten  days  pro- 
vided in  the  guaranty,  was  demurrable; 

That  an  allegation  that  the  $1,200  note  had  been  paid  was  not  equivalent  to  an 
allegation  of  compliance  with  the  condition  respecting  the  refraining  from  the 
entry  of  judgment. 

Appeal  by  the  defendant,  Robert  F.  Little,  also  known  as  R.  For- 
syth Little,  Jr.,  from  an  interlocutory  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  bearing  date  the  14th  day  of  October, 
1903,  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Term,  overruling  the  defendant's  demurrer  to  the 
plaintiff's  complaint 


Digitized  by  VjOOQ IC 


HALL  V.  LITTLE.  525 


App.  Div.]  FiBST  Dbpabtmbmt,  Januart,  1904. 

li.  Forsyth  LitUcy  Jr,^  appellant,  in  person. 

Elmer  E.  Cooley^  for  the  respondent. 

Van  Brunt,  P.  J. : 

Amid  the  mass  of  evidentiary  matter  set  out  in  this  complaint  it 
is  somewhat  difficult  to  determine,  in  many  instances,  whether  the 
pleader  intends  to  allege  a  fact  or  merely  evidence.  It  may  be 
assumed,  perhaps,  that  the  plaintiff  desired  to  recover  the  amount  of 
a  note  made  by  one  Caroline  W.  Whiton  for  $1,750,  and  interest, 
such  right  of  recovery  being  based  upon  an  instrument  of  guaranty 
reading  as  follows : 

"  In  consideration  of  Elmer  E.  Cooley  refraining  from  entering 
judgment  against  Caroline  W.  Whiton  for  a  period  of  ten  days,  I 
hereby  guaranty  the  payment  of  the  note  sued  upon  in  which  he  is 
the  plaintiff,  and  Caroline  W.  Whiton  is  the  defendant,  and  upon 
which  there  is  now  due  the  sum  of  $1,200.00  with  interest  from 
November  18th,  1900,  and  in  and  for  the  same  consideration,  I 
hereby  guaranty  to  the  holder  of  the  note  made  by  Caroline  W. 
Whiton,  bearing  date  the  6th  day  of  July,  1900,  for  $1,750.00  and 
interest,  payments  on  the  said  notes  to  be  made  as  follows : 

"  $1,200.00  with  interest  from  the  18th  day  of  November,  1900, 
on  January  4th,  1901,  and  on  January  15th,  1901,  the  sum  of 
$1,750.00  with  interest  from  the  6th  day  of  November,  1900. 

'^  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 

26th  day  of  December,  1900. 

"R.  FORSYTH  LITTLE,  JR." 

It  will  be  observed  that  this  instrument  of  guaranty  related  to 
two  notes,  one  for  $1,200,  and  one  for  $1,750 ;  that  suit  had  been 
commenced  upon  the  $l,200-note;  and  that  the  consideration  for 
the  guaranty  was  the  refraining  by  the  plaintiff  from  entering  judg- 
ment in  the  action  on  the  $l,200-note  for  a  period  of  ten  days. 
Nowhere  in  the  complaint  is  there  any  allegation  that  this  condition 
precedent  mentioned  in  the  guaranty  has  been  complied  with ;  and 
this  is  claimed  by  the  defendant  to  be  a  fatal  defect  in  the  com- 
plaint. The  complaint  does  contain  an  allegation,  or  rather  an 
insinuation,  that  this  note  has  been  paid  by  the  defendant.  This, 
however,  is  not  equivalent  to  an  allegation  that  there  was  a  refrain- 
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ing  from  the  entry  of  judgment  for  the  period  mentioned  in  the 
guaranty  and  which  formed  its  sole  and  only  consideration. 

In  order  to  recover  upon  any  contract,  it  is  incumbent  upon  the 
plaintiff  to  allege  and  prove  performance  of  the  contract  upon  his 
part.  In  the  complaint  xmder  consideration  we  fail  to  find  any 
allegation  to  this  effect.  The  pleader  seems  to  have  supposed  that, 
because  he  had  alleged  the  payment  of  the  $l,200-note,  such  allega- 
tion was  sufficient.  But  this  fact  had  no  bearing  upon  the  qnestion 
as  to  whether  or  not  the  plaintiff  had  extended  the  forbearance 
forming  the  consideration  of  the  guaranty. 

The  complaint  seems,  therefore,  to  be  defective ;  and  the  inter- 
locutory judgment  should  be  reversed,  with  costs  of  this  appeal,  and 
the  demurrer  sustained,  with  costs,  with  leave  to  the  plaintiff  to 
amend  his  complaint  upon  the  payment  of  the  costs  of  this  appeal 
and  the  costs  of  the  demurrer. 

Patteeson,  Ikobaham,  Hatch  and  Lauohun,  JJ.,  concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sus- 
tained, with  costs,  with  leave  to  plaintiff  to  amend  complaint  npon 
payment  of  costs  of  this  appeal  and  costs  of  demurrer. 


The  Tenement  House  Depaktment  of  the  Crrv  of  New  Yokk, 
Respondent,  v.  Katie  Moeschen,  Appellant. 

Tenement  Ebtise  Act — replacing  school  sinks  by  water  dosets  —  tJie  requirement 
is  constitutional  —  what  toiU  be  considered  in  determining  whether  an  act  is 
constitutional. 

Section  100  of  the  Tenement  House  Act  (Laws  of  1901,  chap.  884,  as  amd.  by 
Laws  of  1002,  chap.  852,  §  47),  requiring  school  sinks  In  tenement  houses  in  the 
city  of  New  York  to  be  replaced  by  individual  water  closets,  is  a  reasonable 
and  proper  exercise  of  the  police  power  vested  in  the  Legislature  and  is 
constitutional. 

In  determining  the  constitutionality  of  the  act  the  court  is  limited  to  a  consider- 
ation of  the  law  itself  considered  in  the  light  of  the  facts  of  which  the  court 
can  take  judicial  notice. 

The  fact  that  the  changes  required  by  the  statute  in  a  tenement  house,  valued  at 
$16,500  and  in  which  the  owner's  equity  is  $3,500,  will  necessitate  an  expendi- 
ture of  from  $750  to  $2,800,  does  not  affect  the  constitutionality  of  the  act  as 
to  such  owner. 
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Appeal  by  the  defendant,  Eatie  Moeschen,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  3d 
day  of  October,  1903,  granting  a  mandatory  injunction  jf>endente  lite^ 

The  defendant  is  the  owner  in  fee  of  a  tenement  houfle  accommo- 
dating twenty  families,  located  at  No.  382  East  Thirty-ninth  street, 
New  York  city,  valued  at  $16,500,  her  equity  therein  being  $3,500. 
She  has  failed  to  comply  with  the  provisions  of  the  Tenement  House 
Act  (Laws  of  1901,  chap.  334),  which  went  into  effect  on  April  12, 
1901,  in  that  she  has  not,  since  that  time,  as  directed  by  section  100 
of  the  law  (as  amd.  by  Laws  of  1902,  chap.  352),  removed  a  school 
sink  upon  the  premises  and  substituted  therefor  "  individual  water- 
closets  of  durable  non-absorbent  material,  properly  sewer  connected," 
which  changes,  it  appears,  would  entail  an  expense  of  from  $750  to 
$2,800.  An  action  was  brought  against  the  defendant  by  the  plain- 
tiff in  a  Municipal  Court  of  the  city  for  the  recovery  of  the  civil 
penalty  of  $250,  which  the  act  (§  126,  as  amd.  by  Laws  of  1903, 
chap.  179)  provides  for  a  failure  to  comply  with  its  provisions,  and  in 
such  action  the  issues  were  tried  before  a  jury  as  to  the  facts  involved 
and  a  verdict  rendered  against  the  defendant.  Thereafter  the  present 
suit  was  commenced  by  the  plaintiff,  the  complaint  restating  defend- 
ant's violation  of  the  statute  and  pleading  the  former  adjudication,  and 
judgment  was  asked  restraining  the  defendant  from  further  maintain- 
ing the  school  sink  upon  her  premises  and  directing  her  to  provide 
in  place  thereof  the  closets  specified  in  the  act.  The  defendant,  in  her 
answer,  admitted  her  failure  to  comply  with  the  provisions  of  the 
act,  and  likewise  all  of  the  substantial  allegations  of  the  complaint 
save  the  9th,  which  contains  the  averment  "that  said  violations 
impair  the  public  health  and  safety ; "  and  as  a  defense  pleaded  that 
the  law  is  null  and  void  because  enacted  in  violation  of  the  provi- 
sions of  the  Constitution  of  the  State  of  New  York  and  the  Consti- 
tution of  the  United  States,  in  that  it  imposes  an  unreasonable  and 
improper  exaction  which  operates  to  deprive  the  defendant  of  her 
property  without  due  process  of  law  and  without  making  compensa- 
tion to  her  therefor,  and  in  that  it  authorizes  and  directs  the  taking 
of  private  property  not  for  public  use,  and  operates  to  deprive  the 
defendant  of  the  rights  and  privileges  secured  to  her  as  a  citizen  of 
the  State  of  New  York  and  by  the  Constitution  of  the  United  States  in 
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that  she  is  thereby  deprived  of  her  liberty  and  the  privilege  of  pursuing 
a  lawful  avocation,  the  act  not  promoting  or  seeking  to  promote  public 
health,  morals  or  safety,  but  effecting  a  confiscation  and  spoliation  of 
her  property  and  being  such  that  the  compliance  therewith  is  impossi- 
ble and  would  involve  upon  defendant  an  extraordinary,  excessive  and 
unreasonable  expense  in  attempting  performance  in  that  the  amount  of 
said  expense  is  not  warranted  by  the  value  of  the  property  or  of  defend- 
ant's equity  therein,  nor  by  the  nature  of  the  work  required  by  the 
statute.  The  answer  further  avers  that  the  defendant  has  always 
maintained  the  premises  in  a  sanitary  condition  and  in  compliance 
with  ordinances  and  regulations,  and  that  the  said  school  sink  was 
constructed  under  the  supervision  of  the  proper  department  of  the 
city  of  New  York,  under  plans  duly  approved  and  in  accordance 
with  and  in  obedience  to  an  order  of  the  board  of  health  of  the  city, 
and  in  complying  with  said  order  the  defendant's  predecessor  was 
put  to  great  expense  in  removing  the  privy  vault  theretofore  con- 
tained in  said  premises  and  constructing  the  school  sink. 

The  plaintiff  upon  the  pleadings  and-  affidavits  obtained  an  order 
to  show  cause  why  an  order  should  not  be  granted,  pursuant  to  the 
Tenement  House  Act,  enjoining  the  defendant  from  maintaining  the 
school  sink  and  directing  the  substitution  therefor  of  water  closets 
as  specified  in  the  act.  Thereupon  a  large  number  of  affidavits  were 
submitted  by  both  parties  bearing  upon  the  conditions  of  the  school 
sink  of  the  defendant  and  other  school  sinks  in  the  city,  and 
whether  or  not  they  were  unsanitary  and  whether  or  not  the  pro- 
posed changes  were  feasible  and  reasonable.  The  Special  Term 
granted  the  plaintiff's  motion  for  an  order  enjoining  the  defendant 
from  maintaining  the  sink  in  question  and  directing  her  to  substitute 
therefor  individual  closets  of  the  form  required  by  the  act,  but 
stayed  further  proceedings  pending  the  determination  of  the  issues 
by  this  court.  From  the  order  thus  entered,  the  defendant  has 
appealed. 

Adolph  Bloch^  for  the  appellant. 

Matthew  C.  Fleming^  for  the  respondent 
O'Brien,  J. : 

In  the  disposition  of  the  legal  question  presented  for  our  consid- 
eration we  are  not  reqiiired  to  pass  upon  questions  of  fact,  as  to 
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whether  or  not  one  kind  of  water  closet  is  better  than  another  or 
whether  or  not  under  certain  conditions  and  manner  of  use  a  par- 
ticular ONvner  might  be  able  by  means  of  a  school  sink  to  keep  his 
property  in  a  sanitary  condition,  because  these  are  all  considerations 
to  be  addressed  to  the  Legislature  or  to  the  tenement  house  com- 
mission  to  whom  the  Legislature  has  relegated  the  determination  of 
fiuch  questions.  In  the  discussion  upon  which  we  enter,  therefore, 
we  shall  not  concern  ourselves  with  the  dispute  which  apparently 
exists  among  experts  as  to  the  best  kind  of  water  closets  for  tene- 
ment houses.  The  question  presented  is  not  one  of  administration, 
but  one  of  power.  We  must  primarily  determine  whether  the 
Legislature  has  power  to  regulate  and  legislate  upon  the  subject  of 
plumbing  and  closets  in  tenement  houses.  If  the  Legislature  has  the 
authority  under  the  police  power  with  which  it  is  invested  to  regu- 
late the  entire  subject,  then,  unless  the  court  can  see  that  there  has 
been  such  a  gross  and  unreasonable  exercise  thereof  as  to  render  its 
action  unconstitutional,  we  are  powerless  to  intervene. 

The  single  question  which  we  are  to  determine  is  whether  that 
portion  of  the  Tenement  House  Act  (Laws  of  1901,  chap.  334,  §  100, 
as  amd.  by  Laws  of  1902,  chap.  352,  §  47)  which  requires  that  for 
present  school  sinks  in  tenements  there  shall  be  substituted  another 
and  different  system  of  sewerage,  is  or  is  not  constitutional. 

The  Tenement  House  Act  is  the  culmination  of  legislative  enact- 
ments  extending  over  a  long  period,  directed  to  providing  safe  and 
sanitary  conditions  particularly  among  those  who  live  in  the  more 
crowded  districts  of  large  cities  in  the  State.  Prior  to  its  passage 
the  subject  of  suitable  sanitary  accommodations  for  tenement  houses 
in  the  city  of  New  York  was  controlled  by  section  653  of  the  Con- 
solidation Act  (Laws  of  1882,  chap.  410)  as  amended  by  chapter  211  of 
the  Laws  of  1889,  which,  among  other  things,  provided  that "  Every 
tenement  and  lodging-house  or  building  shall  be  provided  with  as 
many  good  and  sufficient  water-closets,  improved  privy  sinks  or  other 
similar  receptacles  as  the  board  of  health  shall  require.  *  *  * 
The  water-closets,  sinks  and  receptacles  shall  have  proper  doors,  soil 
pipes  and  traps,  all  of  which  shall  be  properly  ventilated,  *  *  * 
and  other  suitable  works  and  fixtures  necessary  to  insure  the  effi- 
cient operation,  cleansing  and  flushing  thereof.  Every  tenement 
App.  BiY.—Vou  LXXXIX.        34 
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and  lodging'house  situated  upon  a  lot  on  a  street  or  avenue  in  which 
there  is  a  sewer,  shall  have  a  separate  and  proper  connection  with 
the  sewer ;  *  *  *  no  privy,  vault  or  cess-pool  shall  be  allowed 
in  or  under  or  connected  with  any  such  house  except  when  it  is 
unavoidable,  and  a  permit  therefor  shall  have  been  granted  by  tlie 
board  of  health,    *    *    *." 

It  thus  appears  that  a  privy  vault  in  connection  with  a  tenement 
house  such  as  the  defendant's  was  forbidden,  but  a  school  sink,  com- 
prising a  vault  sewer  connected  and  with  means  for  permitting 
under  the  direction  of  a  caretaker  a  flow  of  water  at  intervals  for 
cleansing,  was  allowed  by  and  with  the  assent  and  supervision  of  the 
board  of  health.  The  tenement  house  commission  of  1894  having 
reported  adversely  upon  the  condition  of  the  school  sinks  and  tliat 
of  1900  having  condemned  nearly  all  of  them  as  being  "  in  a  liorri- 
ble  condition,  in  some  cases  simply  indescribable,"  and  recommended 
the  removal  of  all  scliool  sinks  and  the  substitution  therefor  of 
proper  water  closet  accommodations,  the  present  law  was  passed 
whereby  it  is  provided  in  section  100  as  follows  :  "  In  all  now  exist- 
ing tenement  houses  where  a  connection  with  a  sewer  is  possible,  all 
school  sinks,  privy  vaults  or  other  similar  receptacles  *  *  *  shall 
before  January  first,  nineteen  hundred  and  three,  be  completely 
removed  and  the  place  where  they  were  located  properly  disinfected 
under  the  direction  of  the  department  charged  with  the  enforcement 
of  this  act.  Such  appliances  shall  be  replaced  by  individual  water- 
closets  of  durable,  non-absorbent  material,  properly  sewer  connected, 
and  with  individual  traps,  and  properly  connected  flush  tanks  providing 
an  ample  flush  of  water  to  thoroughly  cleanse  the  bowl.  Each  water- 
closet  shall  be  located  in  a  compai'tment  completely  separated  from 
every  other  water-closet,  and  such  compartment  shall  contain  a  win- 
dow of  not  less  than  three  square  feet  in  area  opening  directly  to  the 
outer  air.  The  floors  of  the  water-closet  compartments  shall  be  water- 
proof as  provided  in  section  ninety-five  of  this  act.  W here  water-clos  • 
ets  are  placed  in  the  yard  to  replace  school  sinks  or  privy  vaults, 
long  hopper  closets  may  be  used ;  but  all  traps,  flush  tanks  and  pipes 
shall  be  protected  against  the  action  of  frost.  In  such  cases,  the 
structure  containing  the  water-closets  shall  not  exceed  ten  feet  in 
height.  *  *  *  Such  structure  shall  be  provided  with  a  venti- 
lating skylight  in  the  roof,  of  an  adequate  size.     *     *     *     Proper 
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and  adequate  means  for  lighting  the  struetnre  at  night  shall  be  pro- 
vided. There  shall  be  provided  at  least  one  water-closet  for  every 
two  families  in  every  now  existing  tenemetit  house.     *     *    *." 

The  Legislature  has  thus  by  these  provisions  followed  up  prior 
enactments  which,  upon  trial,  proved  insufficient  to  fulfill  their 
object  of  preserving  the  public  health,  and  by  the  aid  of  a  special 
commission  and  after  extensive  investigation  passed  an  act  complete 
in  detail  and  designed  to  cope  with  the  important  problems  of 
municipal  sanitation.  In  so  doing  it  has  exercised  the  police  power 
of  the  State,  which,  among  the  many  objects  over  which  it  extends, 
applies  with  peculiar  force  to  the  preservation  of  the  general  health 
of  the  community,  and  in  that  connection  to  the  regulation  and  dis- 
position of  sewage.  For  the  prevention  of  contagion  and  disease 
and  the  suppression  of  a  threatening  danger  to  the  public  health, 
the  most  drastic  requirements  of  the  Legislature  may,  as  a  proper 
exercise  of  this  power,  be  sanctioned,  with  the  limitation  merely 
that  they  are  upon  their  face  no  more  than  reasonable,  in  view  of 
the  evil  sought  to  be  overcome. 

The  section  of  the  Tenement  House  Act  from  which  we  have 
quoted  is  said  to  be  unconstitutional,  however,  because,  as  contended, 
the  result  of  carrying  it  into  effect  will  be  to  unnecessarily  burden 
property  owners,  and  without  any  corresponding  public  good  in  the 
shape  of  better  sanitation.  If  it  could  be  concluded  from  examining 
Ae  statute  itself  and  its  provisions  that  such  would  be  the  conse- 
quences flowing  from  the  enactment,  then  undoubtedly  it  would  be 
the  duty  of  the  court  to  hold  that  it  was  unconstitutional.  In  passing 
upon  the  constitutionality  of  the  act,  however,  it  is  necessary  to  bear  in 
mind  what  are  the  tests  to  be  applied,  and  how  and  in  what  manner 
the  constitutionality  of  the  law  is  to  be  determined,  whether  from  the 
face  of  the  act  itself  or  from  proof  aliunde  as  to  its  necessary  operation 
and  effect.  We  do  not  claim  that  we  shall  be  able  to  reconcile  the 
cases,  yet  it  is  important  in  tliis  direction  to  reach  a  position  which  we 
can  legally  sustain.  Generally  speaking,  the  sources  to  which  the  court 
may  resort  for  aid  in  determining  the  question  of  the  constitution- 
ality are  the  law  itself  and  such  other  considerations,  facts  or  cir- 
cumstances of  which  the  court  can  take  judicial  notice.  Cases,  no 
doubt,  can  be  found  where  testimony  has  been  taken,  but  that  has 
been  very  seldom  permitted  and  only  under  extraordinary  circun^ 
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stances.  The  rule,  as  we  shall  show,  is  that  we  mast  examine  the 
proTisions  themselves  in  the  light  of  facts  of  which  we  can  take 
judicial  notice. 

In  the  case  of  Commonwealth  v.  Roberts  (155  Mass.  281)  a 
statute,  in  many  respects  similar  to  that  under  consideration,  was 
presented  for  judicial  examination.  The  statute  (Laws  of  Mass.  of 
1885,  chap.  382,  §§  1,  2  as  amd.  by  Laws  of  1889,  chap.  450,  §  2) 
provided  that  certain  buildings  in  Boston  situated  on  a  street  in 
which  there  was  a  sewer  should  have  water  closets  connected 
therewith  and  no  cesspools  or  privies,  except  temporarily  where 
authorized  by  the  board  of  health.  It  was  admitted  therein 
that  the  defendant's  house  was  not  provided  with  a  water  closet 
connected  with  the  sewer  in  the  street  and  that  the  building  in  the 
yard  had  beneath  it  a  brick  vault  connected  with  the  sewer  by  a 
pipe  with  a  trap  and  that  water  flowed  into  the  excavation  when  it 
rained  and  that  the  excavation  could  be  flushed  by  a  hose  in  the  yard 
and  was  so  flushed  by  the  defendant  from  time  to  time  by  a  man  sent 
for  the  purpose.  It  was  held  that  the  judgment  against  the  defendant 
should  be  affirmed,  the  court  saying :  "  There  can  be  no  doubt  that  the 
statute  in  question  is  within  the  constitutional  powers  of  the  L^is- 
lature  as  a  police  regulation.  It  is  an  act  for  the  preservation  of  the 
public  health,  and  relates  to  the  disposal  of  one  of  the  most  dangerous 
forms  of  sewage.  As  said  by  Morton,  J.,  in  Nickerson  v.  Boston 
(131  Mass.  306,  308),  ^  It  belongs  to  that  class  of  police  regulations  to 
which  private  rights  are  held  snbject,  and  is  founded  upon  the  right 
of  the  public  to  protect  itself  from  nuisances,  and  to  preserve  the 
general  health.  The  authority  of  the  Legislature  to  pass  laws  of 
this  character  is  too  well  settled  to  be  questioned.' "  And  it  was 
further  said  therein  with  respect  to  a  contention  which  is  also  made 
here :  "  The  defendant,  however,  contends  that,  as  her  structure  was 
lawful  when  built,  an  act  of  the  Legislature  which  would  render  its 
use  unlawful  would  be  unconstitutional,  citing  CommonweaUh-v. 
Alger  (7  Cush.  63, 103).  The  statutes  there  in  controversy  related 
to  harbor  lines  in  Boston,  and  were  not  police  regulations  affecting 
the  public  health." 

In  Khode  Island,  also,  in  the  case  of  HarringUyix  v.  Board  of 
Aldermen  (20  R.  I.  233),  a  similar  statute  providing  for  the  drain- 
age of  land  into  sewers  and  directing  the  removal  of  privy  vaults, 
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was  upheld  as  constitutional  because  a  proper  exercise  of  the  police 
power.  Various  definitions  of  the  police  power  are  therein  given, 
including  that  of  Chief  Justice  Shaw  in  Commonwealth  v.  Jdger 
(7  Cush.  53,  85)  wherein  he  distinguishes  it  from  the  right  of  emi- 
nent domain  as  follows :  ^^  The  power  we  allude  to  is  rather  the 
police  power,  the  power  vested  in  the  Legislature  by  the  Constitution 
to  make,  ordain  and  establish  all  manner  of  wholesome  and  reason- 
able  laws,  statutes  and  ordinances,  either  with  penalties  or  without, 
not  repugnant  to  the  Constitution,  as  they  shall  judge  to  be  for  the 
good  and  welfare  of  the  Commonwealth,  and  of  the  subjects  of  the 
same.  *  *  *  Nor  does  the  prohibition  of  such  noxious  use  of 
property,  a  prohibition  imposed  because  such  use  would  be  injurious 
to  the  public,  although  it  may  diminish  the  profits  of  tlie  owner, 
make  it  an  appropriation  to  a  public  use,  so  as  to  entitle  the  owner 
to  compensation.  *  *  *  If  a  landlord  could  let  his  building  for 
a  smallpox  hospital,  or  a  slaughter-house,  he  might  obtain  an 
increased  rent.  But  he  is  restrained ;  not  because  the  public  have 
occasion  to  make  the  like  use,  or  to  make  any  use  of  the  property,  or  to 
take  any  benefit  or  profit  to  themselves  from  it ;  but  because  it  would 
be  a  noxious  use,  contrary  to  the  maxim,  ^ic  utere  trio^  ut  alisTvum 
non  Icedae.  It  is  not  an  appropriation  of  the  property  to  a  public 
use,  but  the  restraint  of  an  injurious  private  use  by  the  owner,  and 
is,  therefore,  not  within  the  principle  of  property  taken  under  the 
right  of  eminent  domain."  And  it  is  said  in  that  case  with  respect 
to  the  receptacles  known  as  privy  vaults :  ^^  It  is  common  knowl- 
edge that  the  condition  in  which  they  shall  be  kept  when  allowed 
to  exist,  their  construction,  their  locality,  the  time  and  manner  of 
removing  their  contents,  have,  especially  in  cities,  been  subjected  to 
sharp  police  regulation.  *  *  *  Their  very  presence  is  a  menace 
to  comfort  and  health  and  a  source  of  apprehension  to  the  neighbor- 
hood. The  best  that  can  be  done  so  long  as  they  exist  is  to  reduce . 
the  dangers  within  them  to  the  minimum  and  which,  if  vigilance 
be  relaxed,  soon  loom  up  to  the  maximum.  *  *  *  But  it  is 
contended  on  the  part  of  the  appellants  that  the  privy  vault  itself 
when  properly  used  is  neither  a  nuisance  nor  injurious  to  health  or 
comfort ;  that  it  only  becomes  so  when  not  properly  cared  for,  and, 
therefore,  that  its  abuse  or  improper  use  alone  makes  it  subject  to 
police  regulation  and  repression.     The  storage  of  gunpowder,  the 
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existence  of  baildings  of  such  character  and  condition  as  to  make 
them  liable  to  catch  fire  in  thickly-settled  neighborhoods,  have  fre- 
quently been  the  subject  of  police  regulation  and  repression,  but 
neither  would  do  any  actual  harm  until  carelessness,  accident  or 
some  unforeseen  agency  set  them  on  fire,  an  event  that  might  never 
happen ;  and  yet  the  menace  and  the  apprehension  caused  by  their 
presence  have  been  frequently  deemed  su£Scient  to  justify  their 
removal  under  the  police  power." 

The  principles  thus  enunciated  in  other  jurisdictions  have  found 
sanction  in  our  own  courts;  and  the  subject  of  the  police  power 
received  an  ample  discussion  in  the  case  of  Health  Department  v. 
Hector  (145  N.  Y.  32),  wherein  the  provisions  of  the  Consolidation 
Act  requiring  in  tenement  houses  adequate  facilities  for  the  supply 
of  water  were  under  consideration;  and  it  was  said:  "Laws  and 
regulations  of  a  poUce  nature,  though  they  may  disturb  the  enjoy- 
ment of  individual  rights,  are  not  unconstitutional,  though  no  pro- 
vision is  made  for  compensation  for  such  disturbances.  They  do 
not  appropriate  private  property  for  public  use,  but  simply  regu- 
late its  use  and  enjoyment  by  the  owner.  If  he  suffer  injury  it  is 
either  damnum  dbaqtie  injuria^  or,  in  the  theory  of  the  law,  he  is 
compensated  for  it  by  sharing  in  the  general  benefits  which  the  reg- 
ulations are  intended  and  calculated  to  secure.  *  *  *  The  State, 
or  its  agent  in  enforcing  its  mandate,  takes  no  property  of  the  citi- 
zen when  it  simply  directs  the  making  of  these  improvements. 

*  *  *  One  of  the  late  instances  of  this  kind  of  legislation  is  to 
be  found  in    the  law  regulating  manufacturing  establishments. 

*  *  *  The  provisions  of  that  act  could  not  be  carried  out  with- 
out the  expenditure  of  a  considerable  sum  by  the  owners  of  a  then 
existing  factory.  *  *  *  Any  one  in  a  crowded  city  who  desires 
to  erect  a  building  is  subject  at  every  turn  almost,  to  the  exactions 
of  the  law  in  regard  to  provisions  for  health,  for  safety  from  fire 
and  for  other  purposes.  *  *  *  Under  the  police  power  persons 
and  property  are  subjected  to  all  kinds  of  restraints  and  burdens  in 
order  to  secure  the  general    comfort  and  health   of  the  public. 

*  *  *  The  tenement  house  in  New  York  is  a  subject  of  very 
great  thought  and  anxiety  to  the  residents  of  that  city.  The  num* 
bers  of  people  that  live  in  such  houses,  their  size,  their  ventilatioD, 
their  cleanliness,  their  liability  to  fires,  the  exposure  of  their  occu- 


Digitized  by  VjOOQ IC 


TENEMENT  HOUSE  DEPT.  v.  MOESCHEN.      535 

App.  Div.]  First  Departxemt,  January,  1904. 

pants  to  contagious  diseases  and  the  consequent  spread  of  tlie  con- 
tagion through  the  city  and  the  country  *  *  *  all  these  are 
subjects  which  must  arouse  the  attention  of  the  legislator  and  which 
it  behooves  him  to  see  to  in  order  that  such  laws  are  enacted  as  shall 
directly  tend  to  the  improvement  of  the  health,  safety  and  morals 
of  those  men  and  women  that  are  to  be  found  in  such  houses. 
*  *  *  We  feel  that  we  ought  to  inspect  with  very  great  care 
any  law  in  regard  to  tenement  houses  in  New  York,  and  to  hesitate 
before  declaring  any  such  law  invalid  so  long  as  it  seems  to  tend 
plainly  in  the  direction  we  have  spoken  of  and  to  be  reasonable  in  its 
provisions.  If  we  can  see  that  the  olffect  of  this  law  is  without  doubt 
tlie  promotion  or  the  protection  of  the  health  of  the  inmates  of 
these  houses  or  the  preservation  of  the  houses  themselves  and  con- 
sequently much  other  property  from  loss  or  destruction  by  fire,  and 
if  the  act  can  be  enforced  at  a  reasonable  cost  to  the  owner,  then  in 
our  opinion  it  ought  to  be  sustained." 

In  the  light  of  these  authorities  we  think  ithat  the  provisions  of 
law  here  presented  are  such  as  the  Legislature  in  the  exercise  of  the 
police  power  of  the  State  may , enact  and  that  the  constitutional  rights 
of  the  defendant  have  in  no  way  been  violated.  There  is  and  can 
be  no  object  in  this  law  other  than  the  preservation  of  the  public 
health  in  the  suppression  of  a  source  of  disease  and  contagion,  and 
the  substitution  of  improved  sanitary  accommodations.  These  new 
accommodations  are  only  such  as  after  investigation  the  Legislature 
has  concluded  are  of  actual  necessity  in  preventing  unhealthful  sur- 
roundings in  tenement  houses ;  and  we  cannot  say  that  they  show 
themselves  to  be  of  such  an  unreasonable  nature  as  to  warrant  us  in 
declaring  the  law  an  unconstitutional  invasion  of  the  defendant's 
rights.  Nor,  as  stated,  do  we  feel  called  upon  to  discuss  at  length 
the  many  points  presented  in  the  affidavits  submitted  upon  the 
motion  as  to  whether  school  sinks  are  safe  and  reliable  and  the 
changes  proposed  are  unwise  and  unnecessary.  Upon  its  face  the 
law  does  not  present  an  unreasonable  requirement  either  as  to  the 
nature  of  the  changes  directed  or  the  expense  entailed  by  them,  and 
as  the  statute  is  one  which  prescribes  a  general  regulation  not 
dependent  upon  a  determination  as  to  the  dangerous  character  of 
the  evil  sought  to  be  abated,  we  are  not  obliged  in  every  instance  to 
pass  upon  the  reasonableness  of  its  enforcement.     The  distinction 
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thus  to  be  made  is  defined  in  I^tre  Department  of  New  York  v^^ 
Grilmour  (149  N.  Y.  453),  wherein  the  court  says :  "  In  other  words, 
where  the  Legislature  in  the  exercise  of  the  police  power  enacts  a 
regulation  defining  the  duty  of  citizens,  either  in  respect  to  their 
personal  conduct  or  the  use  of  their  property,  the  reasonableness  of 
the  thing  enjoined  or  prohibited  is  not  an  open  question  because  the 
supreme  legislative  power  has  determined  it  by  enacting  the  rule 
(See  Dil.  on  Mun.  Corp.  §  328*  and  cases  cited).  But  where  the 
Legislature  *  *  *  enacts  no  general  rule  of  conduct  but  invests 
a  subordinate  board  with  the  power  to  investigate  and  determine 
the  fact  whether  in  any  special  case  any  use  is  made  of  property 

*  *  *  dangerous  on  account  of  its  liability  to  originate  or  extend 
a  conflagration  *  *  *  then  we  are  of  opinion  that  in  such  cases 
the  reasonableness  of  the  determination  of  the  board  or  of  the  order 

*  *     *    is  open  to  contestation  by  the  party  affected  thereby." 
This  rule  was  considered  at  length  in  the  case  of  People  ex  reL 

Kemrrd&ry.  Duraton  (55  Hun,  64 ;  affd.,  119  N.  T.  569 ;  sub.  nom. 
Mattel'  of  Kemmler^  136  U.  S.  436),  an  action  brought  to  test  the 
constitutionality  of  the  electrocution  law  (See  Laws  of  1888,  chap. 
489 ;  and  it  was  said  in  the  opinion  of  the  General  Term :  "  No  rule 
of  law  is  better  settled  than  that  every  intendment  is  in  favor  of  the 
constitutional  validity  of  legislative  acts.  {The  People  v.  Home  Ine. 
Co.,  92  N.  Y.  328 ;  Matter  of  Elevated  B.  JR.  Co.,70  id.  327;  The 
People  ex  rel.  Bolton  v.  Albertaon,  55  id.  50.)  The  rule  includes 
intendments  of  fact  as  well  as  of  legal  interpretation,  and  we  are 
bound  to  presume  that  the  Legislature  knew,  even  though  the  court 
may  be  ignorant,  of  the  facts  necessarily  involved  in  the  legislative 
action.  In  this  respect  the  presumption  which  arises  upon  the 
statute  must  be  conclusive  on  the  court  and  not  liable  to  be  rebutted 
by  proof  aliunde.  *  *  *  In  the  case  of  Matter  of  Elevated 
Railroad  Compamy  {euprd)  it  was  said  that  the  courts  cannot  take 
proofs  aliunde  for  the  purpose  of  ascertaining  whether  a  statute, 
valid  and  regular  on  its  face,  is  unconstitutional."  And  in  the 
opinion  of  the  Court  of  Appeals  it  was  said :  "  If  it  cannot  be  made 
to  appear  that  a  law  is  in  conflict  with  the  Constitution  by  argument 
deduced  from  the  language  of  the  law  itself  or  from  matters  of 
which  a  court  can  take  judicial  notice,  then  the  act  must  stand* 

♦See4thed.— [Rbp. 
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The  testimony  of  expert  or  other  witnesses  is  not  admissible  to  show 
that  in  carrying  out  a  law  enacted  by  the  Legislature  some  provision 
of  the  Constitution  may  possibly  be  violated.  *  *  *  Whether 
the  use  of  electricity  as  an  agency  for  producing  death  constituted  a. 
more  humane  method  *  ^  *  was  a  question  for  the  determina- 
tion of  the  Legislature."  Thereafter  the  court  says :  "  The  testi- 
mony *  *  *  while  not  available  to  impeach  the  validity  of  the- 
legislation,  may,  we  think,  be  regarded  as  a  valuable  collection  of 
facts  and  opinions  *  *  *  as  part  of  the  argument  for  the  rela- 
tor, but  nothing  more.  We  have  examined  this  testimony  and 
*  *  *  agree  with  the  court  below  that  it  removes  every  reason- 
able doubt  that  the  application  of  electricity  *  *  *  in  the 
manner  contemplated  by  the  statute  must  result  in  instantaneous 
and  consequently  in  painless  death." 

A  similar  case  is  that  of  People  v.  Cipperly  (37  Hun,  324 ;  101  N- 
Y.  634),  sustaining  the  constitutionality  of  the  statute  which  forbade 
the  sale  of  adulterated  milk  (Laws  of  1884,  chap.  202),  wherein  it  was* 
said  :  ^'  But  the  defendant  takes  the  broader  ground  that  the  Legis-^ 
lature  cannot,  under  the  Constitution,  prohibit  the  sale  of  milk 
drawn  from  healthy  cows  which  in  its  natural  state  falls  below  the- 
standard  fixed  by  the  act,  unless  such  milk  or  the  articles  made  from 
it  are  in  fact  unwholesome  or  dangerous  to  public  health.  How  ia^ 
that  question  of  fact  to  be  determined?  The  court  cannot  taka 
judicial  notice  whether  milk  below  the  standard  is  or  is  not  unwhole- 
some or  dangerous  to  public  health.  Is  that  to  be  a  question  for 
the  jury  ?  If  so,  the  court  must  charge  a  jury  in  each  case  that 
if  they  find  milk  below  that  standard  to  be  unwholesome  then  the 
statute  is  constitutional ;  if  they  find  it  to  be  wholesome,  then  the 
statute  is  unconstitutional.  Evidently  a  constitutional  question  can- 
not be  settled,  or  rather,  unsettled,  in  that  way.  The  constitutional- 
ity would  vary  with  the  varying  judgments  of  juries." 

In  the  case  at  bar  it  is  conceded  that  the  requirement  of  the 
statute  was  not  complied  with  and  the  nature  of  the  changes  directed 
is  not  disputed  and  their  cost  compared  with  the  value  of  the 
premises  appears;  and  in  this  action  brought  to  enjoin  the  con- 
tinuance of  the  school  sink  and  to  enforce  the  substitution  therefor 
of  the  accommodations  prescribed  in  the  act,  no  question  remained 
excepting  whether  upon  its  face  the  provision  of  the  act  was  uncon^ 
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stitational.  This  was  purely  a  question  of  law,  and,  hence,  the  dis- 
position of  the  issue  presented  by  an  order  was  proper  and  sufficient 
to  raise  the  question  upon  this  appeal. 

We  have  not  overlooked  the  contention  based  upon  the  relation 
of  the  cost  of  removing  the  school  sink  and  replacing  it  by  other 
accommodations,  to  the  equity  which  the  defendant  has  in  the 
property.  It  would  appear  that  the  eflEect  of  the  change  would  be 
to  practically  wipe  out  the  defendant's  equity  and  thus,  so  far  as 
she  is  concerned,  the  law  will  if  enforced  be  a  great  hardship.  It 
will  be  noticed  that  her  equity  is  about  one-third  of  the  full  value 
of  the  premises ;  but,  apart  from  this,  if  the  extent  of  the  injury 
which  would  be  inflicted  upon  a  particular  individual  was  control- 
ling upon  the  constitutionality  of  the  act,  then  it  would  be  difficult 
if  not  impossible  to  have  any  fixed  criterion  for  determining  its 
constitutionality,  because,  with  respect  to  the  value  of  certain 
premises  on  which  a  school  sink  was  required  to  be  replaced,  the 
cost  as  compared  with  the  value  of  the  property  might  be  very 
small,  whereas  in  the  case  at  bar  it  equals  and  we  can  conceive  of 
instances  where  it  might  exceed  the  equity  of  the  owner.  We  have 
examined  the  affidavits  upon  the  subject  of  the  character  of  the 
premises,  the  conditions  prevailing  and  the  advisability  of  the 
changes,  but  think  that  they  pi*esent  considerations  which  are  proper 
to  be  addressed  to  the  Legislature  and  not  to  the  court. 

Our  conclusion  is  that  the  law  assailed  is  constitutional  and 
that  the  order  should  accordingly  be  affirmed,  with  costs  and 
disbursements. 

Van  Brunt,  P.  J.,  Pattbeson,  MoLaughlin  and  Laughlin,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Shepabd  N.  Edmonds,  Appellant,  v.  Joseph  W.  Stsbn  and  Edwabd 
B.  Marks,  Bespondents. 

BtftmM  tJuU  the  plaintiff  ha$  an  adeguate  remedy  at  lato  —  when  demurrable. 

Where  it  is  certain,  from  the  facts  alleged  in  a  complaint  and  from  the  prayer  for 
relief  contained  therein,  that  the  plaintiff  seeks,  and  can  obtain,  if  anything, 
equitable  relief,  a  defense  that  the  plaintiff  has  an  adequate  remedy  at  law  is 
demurrable. 

Where,  from  the  facts  alleged  in  the  complaint,  it  is  uncertain  whether  the  plain- 
tiff is  entitled  to  legal  or  equitable  relief,  and  the  prayer  for  judgment  asks 
for  equitable  relief,  the  defense  that  the  plaintiff  has  an  adequate  remedy  at 
law  may  properly  be  interposed. 

Such  a  defense  is  also  proper  where  it  is  certain,  upon  the  facts  pleaded,  and 
apart  from  the  prayer  for  relief,  that  the  plaintiff's  only  remedy  is  at  law. 

Appeal  by  the  plaintiff,  Shepard  N.  Edmonds,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
19th  day  of  June,  1903,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  overruling  the  plain- 
DifiTs  demurrer  to  one  of  several  separate  defenses  contained  in  the 
defendants'  amended  answer. 

Charles  Ooldzier^  for  the  appellant. 
William  McArihv/r^  for  the  respondents. 

O'Brien,  J. : 

The  action  is  one  brought  for  the  cancellation  of  certain  contracts 
made  between  the  parties  under  which  the  defendants  obtained  f rgm 
the  plaintiff,  who  was  an  author  and  composer  of  songs,  the  right  to 
publish  certain  songs  and  secured  a  transfer  of  such  songs  under  a 
stipulation  to  pay  plaintiff  a  royalty  for  copies  of  them  as  they  were 
sold. 

It  is  alleged  that  the  defendants  had  no  intention  of  publishing  the 
songs,  but  made  the  agreement  merely  for  the  purpose  of  prevent- 
ing plaintiff's  competition  with  other  composers;  and  the  relief 
demanded  is  that  the  contracts  be  canceled  and  the  defendants  be 
compelled  to  reassign  and  return  to  the  plaintiff  the  manuscripts, 
songs  and  music 
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Among  other  defenses  the  defendants  interposed  the  following 
separate  defense : 

"X.  That  the  plaintiflE  has  an  adequate  remedy  at  law  for  and  on 
account  of  each  and  all  the  matters  set  forth  and  alleged  in  the 
complaint  herein." 

The  plaintifE  demurred  to  this  defense  as  insufficient,  and  this 
appeal  is  from  the  judgment  overruling  that  demurrer. 

The  question  presented  is  not,  so  far  as  this  court  is  concerned,  a 
new  one,  it  having  been  expressly  passed  .upon  in  Golden  v.  HeaHh 
Depa/rtment  (21  App.  Div.  420).  The  Appellate  Division  of  the 
second  department  followed  that  case  and  held  that  it  was  controll- 
ing where  the  same  question  arose  in  Oli/oeUa  v.  N.  Y.  &  H.  li. 
JR.  Co.  (51  App.  Div.  612).  The  opinion  of  the  Special  Term  in  this 
latter  case  {Oli/vdla  v.  iV".  Y.  dh  H.  R.  B.  Co.^  suprci)  will  be  found 
in  31  Miscellaneous  Reports,  203,  wherein  it  was  held  (head  note),  "  A 
separate  defense,  interposed  in  an  action  in  equity,  alleging  only  a 
pure  conclusion  of  law,  i.  d.,  that  the  plaintifiE  has  an  adequate 
remedy  at  law,  *  consists  of  new  matter '  within  the  meaning  of  sec- 
tion 494  of  the  Code  of  Civil  Procedure,  and  may  properly  be 
demurred  to  under  that  section  upon  the  ground  that  it  is  insufficient 
in  law  upon  the  face  thereof." 

These  cases  are  authority  for  the  proposition  which  has  been  sus- 
tained by  both  departments,  that  to  a  complaint  which  is  purely 
equitable  in  its  nature  and  in  which  only  equitable  relief  can  be 
afforded,  a  defense  that  the  plaintiff  has  an  adequate  remedy  at  law 
is  insufficient  and  its  insufficiency  can  be  raised  by  demurrer.  This 
in  no  way  impairs  the  force  and  strength  of  the  decisions,  which 
hold  that  where  there  is  doubt  upon  the  allegations  of  the  complaint 
as  to  whether  the  action  is  one  at  law  or  one  in  equity,  this  doubt  is 
to  be  solved  by  the  prayer  for  relief.  {(TBrien  v.  Fitzgerald^  143 
N.  Y.  377 ;  BeU  v.  Merrifield,  109  id.  202.) 

True  a  defendant  in  case  of  doubt  should  not  be  left  to  the 
mercy  of  the  plaintiff,  and  it  would  be  entirely  proper  to  interpose 
the  defense  that  the  plaintiff  has  an  adequate  remedy  at  law  where 
from  the  allegations  of  the  complaint  itself  it  is  uncertain  as  to 
what  may  be  the  final  relief  to  which  upon  the  facts  the  plaintiff  is 
entitled.  In  other  words,  where  from  the  facts  alleged  it  is  uncer- 
tain as  to  whether  the  plaintiff  is  entitled  to  legal  or  equitable  relief, 
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and  the  prayer  for  judgment  asks  for  equitable  relief,  in  such  a  case 
the  defense  that  the  plaintiff  has  an  adequate  remedy  at  law  is 
proper.  So,  too,  where  it  is  certain  upon  the  facts  pleaded,  and 
apart  from  the  prayer  for  relief  that  the  plaintiff  has  only  a  remedy 
at  law,  there  it  is  proper  to  interpose  such  a  defense  to  enable  the 
plaintiff  to  avail  himself  of  that  plea.  But  where,  as  here,  upon  an 
examination  of  the  complaint  it  is  certain  from  the  facts  alleged  and 
the  prayer  for  judgment  that  what  the  plaintiff  seeks  and  what  he 
is  entitled  to  obtain,  if  anything,  is  equitable  relief,  then  in  such  a 
case  a  defense  that  he  has  an  adequate  remedy  at  law  cannot  be 
interposed,  because,  as  a  defense,  it  is  insufficient  in  law. 

Our  conclusion  is  that  the  demurrer  was  improperly  overruled 
and  that  the  judgment  appealed  from  should  accordingly  be  reversed, 
with  costs,  and  the  demurrer  sustained,  with  costs,  and  with  leave 
to  the  defendant  to  plead  over  upon  payment  of  costs  in  this  court 
and  in  the  court  below. 

Ingraham,  McLaughlin  and  Hatch,  JJ.,  concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs,  with  leave  to  defendant  to  plead  over  upon  payment  of  costs 
in  this  court  and  in  the  court  below. 


Robert  A.  Craig,  Suing  on  his  Own  Behalf  and  All  Other  Stock- 
holders of  the  Anglo- American  Savings  &  Loan  Association 
OF  New  York,  Respondent,  v.  Thomas  L.  James  and  Others, 
Appellants. 

Transfer  to  a  corporation  of  the  assets  of  an  association  in  the  hands  of  receivers^ 
order  approving  the  transfer,  by  the  terms  of  which  the  directors  of  the  association 
were  released  from  all  personal  liability — an  action  to  set  aside  the  order,  so  far 
only  as  the  release  was  concerned,  cannot  be  maintained, 

A  stockholder  of  a  savings  and  loan  association,  which  had  been  dissolved  and 
had  passed  into  the  hands  of  receivers,  brought  an  action  on  behalf  of  himself 
and  of  all  other  stockholders  against  the  directors  of  the  association  to  recover 
damages  sustained  by  the  corporation  and  the  stockholders  because  of  various 
breaches  of  trust  committed  by  such  directors. 

It  appeared  that  a  corporation  known  as  the  Empire  State  Realty  Company, 
which  the  complaint  alleged  "was  to  all  intents  and  purposes  the  said 
defendant  directors  and  represented  their  interests/'  had  submitted  an  offer  to 
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the  receivers  of  the  savings  and  loan  association  to  purchase  the  assets  (other 
than  cash)  in  the  hands  of  the  receivers  for  fifty  per  cent  of  their  book  cost 
value;  to  assume  and  secure  the  release  of  the  receivers  from  all  indebtedness 
of  the  association  and  to  give  its  bonds  for  the  balance  of  the  purchase  price; 
to  secure  the  payment  of  said  bonds  by  a  mortgage  on  all  assets  transferred, 
and  also  by  the  Joint  and  several  bonds  of  the  former  directors  of  the  associa- 
tion in  the  penal  sum  of  |260,000;  to  allow  any  shareholder  of  the  association 
to  exchange  his  stock  therein  for  common  stock  in  the  realty  company  and  to 
provide  a  cash  fund  of  1175,000  subscribed  by  its  directors  for  its  preferred 
stock,  which  cash  was  to  be  applied  exclusively  to  the  payment  of  interest  and 
tcxes  and  in  otherwise  safeguarding  the  property  transferred. 

The  offer  provided  that  the  receivers  and  any  shareholder  of  the  association  who 
should  make  the  exchange  of  stock  therein  provided  for  "shall  in  consideration 
of  said  1175,000  and  said  bond  of  the  directors  release  said  directors  from  all 
claims  of  personal  liability." 

An  order  was  entered  authorizing  the  receivers  to  accept  this  offer,  and  the  trans- 
fer  of  the  assets  was  consummated  and  a  release  to  the  directors  executed. 

The  complaint  in  the  action  was  held  demurrable  on  the  ground  that  "in  the 
absence  of  fraud  and  bad  faith "  in  procuring  the  order  of  compromise  the 
plaintiff  as  a  stockholder  could  not  maintain  the  action  while  such  ordei 
remained  in  force.  The  plaintiff  thereupon  amended  his  complaint  by  asking  f oi 
a  modification  of  the  order  of  compromise  by  eliminating  therefrom  the  provi* 
sion  for  the  release  of  the  defendant  directors  from  liability.  He  alleged,  as  the 
basis  for  such  modification,  that  the  receivers  failed  and  omitted  to  present  to 
the  court  any  of  the  facts  and  circumstances  tending  to  establish  the  liability 
of  the  defendants  and  were  led  to  so  fail  and  omit  by  the  acts  of  the  defend- 
ant directors  and  of  the  realty  company  which  had  been  organized  by  the 
defendants. 

It  was  also  alleged  that  the  defendant  directors,  by  false  and  fraudulent  represen- 
tations, induced  the  receivers  to  believe  that  they  were  men  of  limited  means 
and  could  not  be  made  to  respond  fully  in  damages;  that  such  representations 
were  false  and  were  made  with  intent  to  deceive  and  were  relied  upon  by  the 
receivers. 

EM,  that  an  action  could  not  be  maintained  to  set  aside  that  portion  of  the  order 
which  secured  to  the  defendant  directors  the  only  advantage  which  they,  indi- 
vidually, secured  thereunder,  and  leave  in  force  the  provisions  of  the  order, 
advantageous  to  the  receivers,  for  the  benefit  of  the  plaintiff  and  his  costock- 
holders. 

Appeal  by  the  defendants,  Thomas  L.  James  and  others,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  30th  day  of  June,  1903,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  overruling 
the  defendants^  joint  demurrer  to  the  plaintiff's  amended  complaint 
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The  action  was  brought  by  the  plaintiff,  a  Btockholder  of  the 
Anglo-American  Savings  and  Loan  Association  of  New  York, 
which  is  insolvent  and  has  passed  into  the  hands  of  receivers, 
against  the  directors  of  the  association,  to  recover  damages  sustained 
by  the  corporation  and  the  stockholders  because  of  various  breaches 
of  trust  committed  by  such  directors. 

David  OerheVy  for  the  appellants  Thomas  L.  James  and  others. 
Myer  Nuaabaum^  for  the  receivers,  appellants. 
Frcmcia  M.  Applegate^  for  the  respondent. 

O'Bkien,  J. : 

As  correctly  summarized  by  the  learned  judge  at  Special  Term  (41 
Misc.  Rep.  148) :  "  Upon  the  appeal  from  the  judgment  sustaining 
the  demurrer  to  the  former  complaint  the  Appellate  Division  found 
the  complaint  insuflScient  only  because  of  the  order  of  June  29, 1901, 
whereby  the  receivers  were  instructed  to  release  the  defendants,  who 
had  been  directors  of  the  Anglo-American  Savings  &  Loan  Associa- 
tion, from  all  liability  by  reason  of  their  alleged  wrongful  and  negligent 
acts.  That  order  and  release  were  deemed  to  constitute  an  effective 
bar  to  an  action  by  a  stockholder  because  any  right  of  action  a  stock- 
holder might  have  was  one  which  was  originally  invested  in  the  cor- 
poration and  passed  from  it  to  the  receivers."  (71  App.  Div.  238.) 
This  court,  therefore,  upon  the  former  appeal,  held  that  as  long  as 
the  order  of  compromise  stood,  the  plaintiff,  as  a  stockholder,  could 
maintain  no  action  "  in  the  absence  of  fraud  and  bad  faith  "  in  the 
procuring  of  the  order  of  compromise,  and  it  was  because  of  the 
absence  of  such  allegations  in  the  former  complaint  that  the  judg- 
ment sustaining  a  demurrer  to  the  complaint  was  affirmed,  with 
leave  to  the  plaintiff  to  plead  over. 

To  quote  again  from  the  learned  judge  at  Special  Term  :  "  The 
plaintiff  has  now  amended  his  complaint  and  seeks  to  remedy  the 
defect  found  in  the  earlier  complaint  by  asking  for  a  modification  of 
the  order  of  June  29,  1901,  so  as  to  eliminate  from  it  the  provision 
for  the  release  from  liability  of  the  defendants  who  were  formerly 
directors  of  the  corporation.  He  states  two  grounds  upon  which  he 
asks  such  modification.  In  the  first  place  he  alleges  that  the  receiv- 
ers failed  and  omitted  to  present  to  the  court  any  of  the  facts  and 
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circumstances  tending  to  establish  the  liability  of  the  defendants, 
and  were  led  to  so  fail  and  omit  by  the  acts  of  the  defendant  direct- 
ors and  of  the  realty  company  organized  by  said  defendants.  In 
the  second  place  it  is  alleged  that  the  defendant  directors^  by  false 
and  fraudulent  representations,  induced  the  said  receivers  or  their 
attorneys  to  believe  that  the  defendant  directors  were  men  of 
limited  means  and  could  not  be  held  to  respond  fully  in  damages, 
and  that  such  representations  were  false  and  were  made  with  intent 
to  deceive  and  that  the  receivers  relied  on  such  representations  and 
were  thereby  among  other  reasons  induced  to  ask  the  court  to 
approve  the  agreement  which  included  the  release  of  the  direct- 
ors."    (41  Misc.  Rep.  149.) 

These  allegations  as  to  the  failure  to  make  known  the  financial 
responsibility  of  the  directors  must  be  taken  in  connection  with  the 
petition  of  the  receivers  embodying  the  proposition  of  the  Empire 
State  Realty  Company  for  a  compromise  and  theorder  of  the  Special 
Term  allowing  it,  which  are  annexed  to  and  made  a  part  of  the 
complaint. 

Apart  from  the  question  of  whether  or  not  the  conclusion  which 
the  pleader  expressly  states  is  supported  by  these  exhibits  and  assum- 
ing that  the  facts  would  warrant  the  inference  that  these  defend- 
ants did  represent  to  the  receivers  that  they  were  men  of  limited 
responsibility,  it  will  be  noted  that  there  is  an  absence  of  an  allega- 
tion that  such  representations  were  made  to  the  court  or  that  the 
Special  Term  judge  when  he  approved  the  offer  of  the  Empire 
State  Realty  Company,  founded  upon  the  report  of  the  receivers  as 
to  the  condition  of  the  affairs  of  the  company,  understood  or  was 
led  to  believe  that  the  directors  were  men  of  limited  responsibility. 
Assuming,  however,  but  not  deciding,  that  the  averment  that  repre- 
sentations were  made  to  the  receivers,  upon  which  they  acted  in 
accepting  the  compromise  and  subsequently  obtaining  the  consent 
of  the  court,  is  a  sufficient  allegation  of  fraud  and  bad  faith  to 
remove  the  protection  which  the  defendants  obtained  under  the 
order,  this  by  no  means  removes  what  we  regard  as  an  insuperable 
obstacle  to  the  maintenance  of  this  action  by  the  plaintiff. 

Before  discussing  what  we  deem  to  be  the  crucial  point  as  affect- 
ing the  sufficiency  of  the  complaint,  we  will  indulge  in  the  further 
assumptions,  but  without  so  deciding,  that  the  plaintiffs  remedy  is 
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in  the  form  of  an  action  of  this  character,  instead  of  by  an  applica- 
tion to  the  court  in  the  other  department  in  which  the  order  assailed 
was  made,  and  that  this  court  has  jurisdiction  to  modify  and  set 
aside  the  intermediate  order,  the  same  as  though  it  were  a  final 
judgment.  This  complaint  alleges  that  the  Empire  State  Kealty 
Company  in  its  dealings  with  the  receivers  "  was  to  all  intents  and 
purposes  the  said  defendant  directors  and  represented  their  interests 
alone."  And,  again,  it  is  alleged  that  the  said  oflfer  of  compromise 
"  was  devised  and  carried  through  by  the  said  defendant  directors, 
and  the  said  receivers  were  induced  to  acquiesce  in  it  by  the  said 
defendant  directors  and  that  the  said  defendant  directors  and  the 
said  Empire  State  Realty  Company,  as  their  agent,  actively  aided 
and  abetted  the  said  receivers  in  the  consummation  of  the  said  sale 
with  full  knowledge  of  all  the  facts." 

The  compromise  embodied  in  the  order  was  one  entire  whole  by 
which  the  defendants,  who  in  the  complaint  were  charged  with  hav- 
ing formed  the  Empire  State  Realty  Company,  proposed  through 
that  company  as  their  agent  certain  things,  among  others,  first,  to 
purchase  the  assets  in  the  hands  of  the  receivers  other  than  cash  at 
fifty  per  cent  of  their  book  cost  value,  and  to  assume  and  secure  the 
release  of  the  receivers  from  all  indebtedness  of  the  association,  and 
by  giving  its  bonds  for  the  balance  of  such  purchase  price,  payable 
three  years  from  date  ;  second,  to  secure  the  payment  of  said  bonds 
by  a  blanket  mortgage  on  all  assets  transferred  and  '^  to  further 
secure  said  payment  by  the  joint  and  several  bonds  of  the  former 
directors  of  said  association  in  the  penal  sum  of  $250,000  con- 
ditioned that  said  assets  will  realize  at  least  said  purchase  price ; " 
third,  to  enable  any  shareholder  of  said  association  to  exchange  his 
stock  therein  for  common  stock  of  said  realty  company ;  fourth, 
that  the  said  company  would  provide  a  cash  fund  of  $175,000,  sub- 
scribed by  the  directors  for  its  preferred  stock,  which  cash  was  to 
be  applied  exclusively  to  the  payment  of  interest  and  taxes  and 
otherwise  safeguarding  the  properties  transferred ;  fifth,  that  said 
receivers  and  any  shareholders  of  said  association  who  makes  such 
exchange  '^  shall  in  consideration  of  said  $175,000  and  said  bond  of 
the  directors  release  said  directors  from  all  claims  of  personal  lia- 
bility ; "  sixth,  that  said  proposal  shall  not  take  eflEect  until  at  least 
App.  Div.— Vol.  LXXXIX.        35 
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sixty  per  cent  of  said  shareholders  shall  have  approved  the  same 
,  by  making  snch  exchanges  of  stock. 

The  object  of  this  action  is  not  to  set  aside  the  entire  order, 
some  of  the  provisions  of  which  we  have  above  referred  to,  but 
only  to  annul  the  provision  in  the  order  for  the  release  of  the 
directors  from  "  all  claims  of  personal  liability."  The  judgment 
demanded,  therefore,  is  that  the  order  of  the  Supreme  Court,  Kings 
county,  "be  so  far  vacated  or  modified  that  the  release  of  the 
Receivers  to  the  defendant  directors  of  all  liability  of  said  directors 
to  said  Receivers  shall  be  rendered  null,  void  and  of  no  effect  as  to 
this  plaintiff  and  his  eo-stockholders  who  have  not  assented  to  said 
offer." 

We  can  conceive  of  no  principle  upon  which  an  action  for  that 
purpose  upon  the  facts  stated  can  be  supported.  It  will  be  noted 
that  it  is  not  intended  that  these  defendants  who  through  their 
alleged  agent,  the  realty  company,  paid  to  the  receivers  $175,000 
and  executed  to  them  a  bond  of  indemnity,  shall  be  released  from  such 
bond  or  receive  back  the  money  which  they  have  paid.  If  the 
release  had  been  made  directly  to  the  defendants  in  consideration 
of  their  payment  of  the  cash  and  the  giving  of  the  bond,  we  do  not 
think  it  would  be  seriously  contended  that  an  action  could  be  main- 
tained which  would  enable  the  receivers  to  keep  all  that  the  defend- 
ants had  given  to  them  and  cancel  every  benefit  which  under  the 
agreement  they  received.  In  view  of  the  allegations  of  the  com- 
plaint, however,  that  the  realty  company  was  but  the  agent  of  the 
defendants  named  and  the  payment  of  the  money  and  the  giving  of 
the  bond  was  its  act,  no  distinction  in  principle  can  be  made  because 
of  the  form  of  the  transaction.     Qui  fadt  per  alium^fadt  per  se. 

An  action  snch  as  this,  which  would  seek  to  retain  all  the  b^e- 
fits  of  the  compromise  and  reject  the  disadvantages,  is  not  only 
vicious  in  principle  but  it  has  no  support  in  authority.  Reference 
in  the  opinion  of  Special  Term  is  made  to  the  case  of  HacJdey  v. 
Draper  (60  N.  T.  88).  Therein  a  receiver  fraudulently  obtained 
an  order  for  a  sale  of  a  debt  due  the  corporation,  and  it  was  therein 
held  that  an  equitable  action  at  the  suit  of  the  creditor  would  lie  to 
vacate  the  order  and  set  aside  a  sale  made  in  pursuance  thereof  and 
that  the  creditor  was  not  limited  to  a  motion  in  the  action  wherein 
the  receiver  was  appointed.     That  case  is  also  authority  for  the 
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proposition  that  in  such  an  action  it  was  not  necessary,  in  order  to 
maintain  it,  for  the  plaintiff  to  return  the  money  paid  for  the 
assignment,  because  such  money  was  not  in  the  plaintiff's  possession 
or  under  his  control.  That  case,  however,  is  easily  distinguishable 
as  it  was  not  brought  to  set  aside  part  of  an  order  which  contained 
provisions  some  in  favor  of  the  receivjer  and  others  in  favor  of  the 
one  at  whose  instigation  the  fraudulent  order  was  procured. 

The  order  here  assailed  contains  numerous  provisions  not  objected 
to,  and,  therefore,  presumptively  to  the  advantage  of  the  corpora- 
tion ;  and  it  is  sought  to  modify  it  in  the  respect  that  it  extends  the 
only  advantage  which  the  defendants  individually  secured.  Apart, 
therefore,  from  the  effect  which  it  might  have  upon  the  title  of  the 
realty  company  to  the  assets  acquired  if  the  order  were  thus  modi- 
fied, it  must  be  conceded  that  part  of  the  consideration  moving  to 
the  realty  company  was  the  release  of  the  defendants,  the  procuring 
of  which  was  of  advantage  to  the  realty  company  because  it  was  by 
turning  over  the  money  which  it  was  to  receive  for  its  preferred 
stock  subscribed  by  the  defendants,  that  the  realty  company  was 
enabled  to  carry  out  the  terms  of  the  compromise.  We  might 
reasonably  assume  that  the  defendants  would  not  have  subscribed 
for  the  stock  of  the  realty  company  and  that  company  could 
not  have  paid  the  cash  or  given  the  bond  unless  the  release  was 
made  a  part  of  the  consideration  ;  so  that  now  the  effect  will  be,  if 
the  order  is  modified,  that  the  realty  company  will  be  unable  to 
deliver  to  the  defendants  the  release  for  which  they  have  paid  to 
the  company  the  $175,000  in  cash  and  executed  the  bond  of  indem- 
nity. It  is  impossible,  therefore,  legally  to  separate  the  two  things, 
namely,  the  consideration  [comprising  money  and  bond  which  the 
receivers  obtained  and  the  consideration  in  the  shape  of  a  release 
which  they  extended  to  the  realty  company  in  favor  of  the  defend- 
ants.    If  either  is  to  fall,  both  should  fall. 

It  is  to  be  inferred,  as  stated,  that  the  plaintiff  regards  the  com- 
promise as  a  good  one  so  far  as  it  relates  to  the  consideration  paid 
other  than  the  release  of  the  defendants ;  but  it  would  be  inequi- 
table and  unjust  to  a  degree  to  permit  the  receivers,  for  the  benefit 
of  the  plaintiff  and  his  costockholders,  to  avail  themselves  of  all 
the  consideration  which  was  furnished  by  the  defendants  through 
the  realty  company  and  then  repudiate  the  only  consideration  which 
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the  defendants  received  in  the  shape  of  a  release  from  their  personal 
liability. 

Without  considering  the  other  question  as  to  whether  or  not  there 
is  a  defect  of  parties  by  reason  of  the  absence  of  the  realty  com- 
pany whose  interests  are  apparently  involved  in  the  issue  which 
would  necessarily  arise  between  the  parties  in  the  attempt  to  modify 
the  order,  we  think  for  the  reasons  given  that  the  complaint  is 
insufficient  in  stating  a  good  cause  of  action.  An  action  such  as 
this,  which  seeks  to  modify  part  of  an  order  which  must  stand  or 
fall  as  a  whole,  cannot  be  maintained. 

It  follows,  accordingly,  that  the  interlocutory  judgment  should  be 
reversed,  with  costs,  and  the  demurrer  sustained,  with  costs. 

Van  Britnt,  P.  J.,  Patterson,  MoLauohlin  and  Lauohuh,  JJ. 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with  costs. 


Benjamin  L.  M.  Bates,  Respondent,  v.  Frederick  Holbrook  and 
Others,  Appellants. 

Betiew  of  final  and  interlocutory  judgments — nuiianee — rule  as  to  datnagee  wh^re 
they  are  asked  in  an  action  to  er^oin  a  nuisance  —  measure  of  damages  in  the  case 
of  a  lessee  — proof  m  to  the  usable  value  of  the  demised  premises,  as  to  the  business 
done,  etc.  —  profits  cts  stush  are  not  recoverable  — proof  thereof  is  competent  on  the 
question  of  usable  wUue  —  dijpeulty  of  determining  the  exact  amount  of  damages. 

When  a  final  Judgment  is  entered,  the  interlocutory  judgment  and  the  inter- 
mediate orders  upon  which  the  final  Judgment  is  based  merge  in  such  final 
judgment,  and  no  right  to  review  the  interlocutory  Judgment  or  the  inter- 
mediate orders  survives  the  entry  of  the  final  judgment,  except  so  far  as  a 
review  of  the  interlocutory  Judgment  and  intermediate  orders  is  allowed  on 
an  appeal  from  the  final  judgment. 

Where,  in  an  action  brought  to  en  join  the  continuance  of  a  nuisance,  the  plaintiff, 
in  addition  to  the  injunctive  relief,  seeks  to  recover  the  damages  sustained  in 
consequence  of  the  nuisance,  the  same  rules  are  applicable  which  would  be 
applied  if  the  plaintiff  had  sued  at  law  to  recover  the  damages  caused  by  the 
nuisance. 

Where  the  plaintiff  in  such  an  action  is  the  lessee  of  premises  injuriously  affected 
by  the  maintenance  of  the  nuisance,  the  measure  of  damages  is  the  diminution 
la  the  usable  value  of  the  premises  to  such  lessee.     Such  usable  value  means 
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the  value  of  the  premises  to  the  lessee  as  distinct  from  the  rental  reserved  in 

his  lease. 
If  the  lessee  conducts  a  hotel  upon  the  demised  premises,  the  usable  value  of  the 

premises  to  him  is  the  amount  received  from  his  guests,  less  the  expenses  of 

conducting  the  business. 
In  such  a  case  the  lessee  is  entitled  to  recover  the  revenue  from  these  sources, 

which  he  has  lost  on  account  of  the  maintenance  of  the  nuisance,  not  merely 

as  profits  from  his  business,  but  as  the  amount  of  the  injury  to  the  usable 

value  of  the  premises. 
While,  in  such  a  case,  profits  as  such  are  not  recoverable,  loss  of  profits  is  com- 
petent evidence  of  the  injury  to  the  usable  value  of  the  premises. 
Where  it  is  material  to  prove  the  extent  of  the  injury  resulting  to  a  business 

from  a  wrongful  act,  the  amount  of  business  done  before  the  wrongful  act 

was  committed  is  competent  evidence  upon  that  question. 
When  damage  from  a  wrongful  act  is  proved,  the  fact  that  it  is  difficult  to  prove 

the  exact  amount  of   such  damage  will  not  release  the  wrongdoer  from 

responsibility. 

Appbax  by  the  defendants,  Frederick  Holbrook  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of 
August,  1903,  upon  the  report  of  a  referee,  with  notice  of  an  inten- 
tion to  bring  up  for  review  upon  such  appeal  an  interlocutory  judg- 
ment entered  in  this  action  on  the  1st  day  of  July,  1902,  upon  a 
remittitur  from  the  Court  of  Appeals ;  also  an  appeal  from  an  order 
made  at  the  New  York  Special  Term  and  entered  in  said  clerk's 
office  on  the  22d  day  of  July,  1903,  denying  the  defendants'  motion 
to  set  aside  the  said  referee's  report,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  22d  day  of  July,  1903,  confirming  said 
report. 

John  M.  Bov)er8y  for  the  appellants, 

Charles  F,  Brown^  for  the  respondent 

Ikqraham,  J. : 

This  action  was  brought  to  restrain  the  defendants  from  maintain- 
ing a  nuisance  upon  Union  square,  a  public  park  in  the  city  of  New 
York,  in  front  of  a  building  leased  by  the  plaintiff  and  occupied  by 
him  as  a  hotel.  The  action  came  on  for  trial  at  a  Special  Term 
where  the  complaint  was  dismissed.  Upon  an  appeal  to  this  court 
the  judgment  was  reversed  and  a  new  trial  ordered  (67  App.  Div, 
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25),  wherenpoa  the  defendants  appealed  from  the  order  granting  a 
new  trial  to  the  Court  of  Appeals,  with  the  stipulation  that  if  the 
said  order  were  affirmed,  judgment  absolute  should  be  entered  against 
them.  Upon  this  appeal  this  order  was  affirmed  (171  N.  Y.  470) 
and  the  remittitur  from  the  Court  of  Appeals  "did  order  and 
adjudge  that  the  order  of  the  Appellate  Division  of  the  Supreme 
Court,  appealed  from  herein,  be  and  the  same  is  affirmed,  and  judg- 
ment absolute  ordered  for  the  plaintiff  on  the  stipulation,  with  costs." 
Upon  this  remittitur  being  returned  to  the  Supreme  Court,  an  order 
or  interlocutory  judgment  was  entered  that  the  judgment  of  the 
Court  of  Appeals  "  be  and  the  same  is  hereby  made  the  judgment 
of  this  court ;  that  the  erection,  maintenance  and  operation  of  the 
structures,  machinery  and  appurtenances  and  material  hereinafter 
and  in  the  complaint  herein  specified  and  referred  to  are  unauthorized 
and  a  nuisance,  and  that  the  plaintiff  have  judgment  for  the  dam- 
ages which  he  has  suffered  thereby,"  and  that  the  defendants  be 
restrained  and  enjoined  from  using  the  thoroughfare  on  Seventeenth 
street  for  the  purposes  specified  in  the  complaint  in  this  action ; 
that  a  referee  be  appointed  to  take  proof  of  the  damages  suffered 
by  the  plaintiff  in  consequence  of  the  erection  and  maintenance  of 
tlie  nuisances  and  obstructions  above  referred  to,  and  that  npon  the 
coming  in  of  the  referee's  report  and  confirmation  thereof,  final  judg- 
ment be  entered  thereon  for  such  damages  in  favor  of  the  plaintiff 
against  the  defendants. 

The  defendants  in  the  notice  of  appeal  from  the  final  judgment 
ask  to  review  this  order  or  interlocutory  judgment,  but  neither 
npon  the  oral  argument  nor  in  the  briefs  submitted  is  attention 
called  to  any  provision  in  the  interlocutory  judgment  which  did  not 
follow  the  direction  of  the  Court  of  Appeals ;  and  we  cannot  perceive 
that  it  granted  to  the  plaintiff  any  relief  to  whidh  he  was  not  entitled 
when  he  was  entitled  to  judgment  absolute.  The  parties  proceeded 
before  the  referee  to  assess  the  damages  to  which  the  plaintiff  was 
entitled,  and  the  referee  found  that  the  actual  loss  to  the  plaintiff 
by  reason  of  the  wrongful  acts  of  the  defendants  was  three-fifths 
of  $90,000  rents,  which  the  plaintiff  was  prevented  from  receiving, 
amounting  to  $54,000 ;  and  three-fifths  of  $50,000  profits  from  feed- 
ing guests,  which  he  was  prevented  from  receiving,  amounting 
to  $30,000 ;  making  a  total  of  $84,000 ;  to  which  was  added  one 
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year's  interest ;  making  in  all  the  sum  of  $89,040,  for  which  the 
plaintiff  was  entitled  to  judgment  against  the  defendants.  The 
defendants  duly  excepted  to  this  report  and  also  served  a  notice  that 
application  would  be  made  to  the  Special  Term  for  an  order  "  setting 
aside  the  report  of  said  referee  and  directing  a  new  assessment 
of  damages  before  another  referee  to  be  appointed  for  that  purpose, 
upon  the  grounds  that  said  report  is  contrary  to  the  evidence  and 
contrary  to  law,  and  because  errors  of  fact  and  of  law  were  com- 
mitted by  the  said  Beferee  upon  the  hearing,  and  because  the  said 
report  does  injustice  to  the  defendants."  At  the  same  time  the  plain- 
tiff moved  to  confirm  the  report  and  also  for  an  extra  allowance. 
These  motions  coming  on  to  be  heard  at  Special  Term,  the  court 
denied  the  defendants'  motion  to  set  aside  the  report  and  for  a 
new  assessment  of  damages,  overruled  the  defendants'  exception 
to  the  report  and  granted  the  plainiff's  motion  for  an  extra  allow- 
ance ;  whereupon  judgment  for  the  plaintiff  was  duly  entered,  and 
from  that  judgment  the  defendants  appeal.  There  is  also  a  separate 
appeal  from  these  various  orders. 

These  interlocutory  orders  are  before  the  court  for  review  upon 
the  appeal  from  the  final  judgment,  under  section  1316  of  the  Code 
of  Civil  Procedure,  where,  as  provided  by  section  1301,  the  appel- 
lant specifies  the  interlocutory  judgment  or  intermediate  order  to  be 
reviewed.  After  final  judgment,  however,  the  interlocutory  judg- 
ment or  intermediate  order  can  only  be  reviewed  on  an  appeal  from 
the  final  judgment.  The  interlocutory  judgment  and  the  inter- 
mediate orders  upon  which  that  final  judgment  is  based  are  all  merged 
in  the  final  judgment,  and  no  right  to  review  an  interlocutory  judg- 
ment or  intermediate  order  upon  which  the  final  judgment  was 
based  survives  the  entry  of  the  final  judgment,  except  so  far  as  a 
review  of  the  interlocutory  judgment  or  intermediate  order  is 
allowed  on  the  appeal  from  the  final  judgment.  We  think,  there- 
fore, that  the  appeal  from  the  interlocutory  judgment  and  interme- 
diate orders  should  be  dismissed.  The  question  presented,  however, 
by  the  appellants  is  before  us  on  the  review  of  the  order  overruling 
the  exceptions  taken  by  the  defendants  to  the  report  of  the  referee, 
the  defendants  having  specified  that  order  in  their  notice  of  appeal 
as  an  intermediate  order  which  they  seek  to  review  upon  the  appeal 
from  the  final  judgment ;  and  the  question  before  us  is  as  to  whether 


Digitized  by  VjOOQ IC 


552  BATES  v.  HOLBROOK. 

First  Department,  Jaituart,  1904.  [Vol.  89. 

the  referee  applied  the  correct  rule  of  the  damages  to  which  the 
plainti£E  is  entitled. 

The  plaintiff  is  the  lessee  of  a  hotel  known  as  the  Everett  House, 
on  the  northwest  corner  of  Seventeenth  street  and  Fourth  avenue, 
in  the  city  of  New  York.  Seventeenth  street  is  the  northerly  bound- 
ary of  a  public  park  known  as  Union  square,  and  for  some  time 
prior  to  the  commencement  of  this  action  there  was  being  con- 
structed in  Fourth  avenue  an  underground  railroad.  The  defend- 
ants were  the  contractors  for  the  construction  of  a  section  of  this 
railroad,  and  for  the  convenient  and  economical  performance  of 
their  work  they  erected  upon  Union  square  and  Seventeenth  street, 
in  front  of  the  plaintiff's  hotel,  a  structure  which  was  used  by  them. 
This  structure  we  held  to  be  a  nuisance  and  unauthorized,  and  that 
the  plaintiff  was  entitled  to  an  injunction  restraining  the  defendants 
from  its  use,  and  to  the  damages  caused  by  the  nuisance,  and  that 
determination  was  aflSrmed  by  the  Court  of  Appeals.  After  the 
decision  of  the  Court  of  Appeals  the  question  that  remained  unde- 
termined was  the  amount  of  damages  to  which  the  plaintiff  was 
entitled.  The  referee  found  that  the  plaintiff  sustained  loss  by  his 
inability  to  rent  rooms  in  his  hotel  caused  by  the  maintenance  of 
this  nuisance  to  the  amount  of  $54,000,  and  that  the  plaintiff  would 
have  received  as  profits  for  feeding  the  guests  who  would  have  come 
to  the  hotel  but  for  the  maintenance  of  this  nuisance  the  sum  of 
$30,000  ;  and  the  question  is  whether  these  findings  of  the  referee 
were  sustained  by  the  evidence,  and  whether  the  plaintiff  in  an  action 
of  this  character  is  entitled  to  recover  by  way  of  damages  the  loss 
in  his  hotel  which,  but  for  the  nuisance,  would  not  have  been 
incurred. 

The  action  being  to  enjoin  the  continuance  of  a  nuisance,  where 
the  plaintiff,  in  addition  to  the  injunctive  relief,  asks  to  recover  the 
damages  sustained  by  the  nuisance,  the  same  rules  which  would  be 
applied  if  the  plaintiff  had  sued  at  law  for  the  damages  caused  by 
the  nuisance  are  applicable ;  and  while  the  general  rule  as  to  dam- 
ages to  which  a  person  sustaining  injury  in  consequence  of  the 
maintenance  of  a  nuisance  is  entitled  seems  to  be  well  settled,  its 
application  has  led  to  some  confusion.  The  rule  adopted  by  the 
learned  referee,  and  upon  which  he  bases  the  plaintiff's  right  to 
recover  for  his  loss  of  profits  in  the  business  of  keeping  the  hotel  is 
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stated  by  him  as  follows  :  '^  On  the  question  of  law  raised  by  the 
defendants  with  regard  to  the  measure  of  damage  or  rule  of  liability 
to  which  the  defendants  are  to  be  held,  I  am  of  opinion  that  while 
the  general  rule  —  at  least  the  rule  applicable  in  very  many  cases  — 
is  that  a  party  injured  by  a  nuisance  is  entitled  to  recover  the  dimi- 
nution of  rental  value  or  usable  value  of  the  premises  affected,  yet 
that  it  is  not  inconsistent  with  that  rule  that  where,  by  the  direct 
operation  of  the  nuisance,  i*ents  or  profits  have  been  lost,  and  the 
proof  is  that  such  loss  or  damage  is  reasonably  certain,  and  such 
profits  so  lost  are  not  speculative,  but  directly  attributable  to  the 
nuisance  and  to  no  other  cause,  such  loss  of  rents  and  profits  may 
he  recovered  as  items  of  damage,  and  are,  in  fact,  in  such  case  to  be 
treated  as  the  diminution  of  rental  value  referred  to  in  the  rule ; " 
and  it  is  the  correctness  of  this  rule,  as  to  the  measure  of  damages 
which  has  been  caused  by  a  nuisance  or  a  trespass,  that  is  challenged 
upon  this  appeal  by  the  defendants. 

Where  an  owner  of  real  property  which  is  rented  has  suffered 
from  a  nuisance  maintained  by  the  owner  or  occupant  of  adjoining 
property,  and  has  thereby  lost  a  tenant  or  the  opportunity  of  rent- 
ing his  property,  to  award  him  as  damages  the  rental  value  of 
the  property,  or  the  amount  of  rent  that  he  would  have  received 
but  for  the  maintenance  of  the  nuisance  would  give  him  the 
compensation  which  the  law  awards  to  a  person  injured  by  the 
wrongful  act  of  another.  If  the  nuisance  had  not  been  maintained 
he  would  have  received  the  rental  value  of  the  property,  the  main- 
tenance of  the  nuisance  preventing  him  from  receiving  such  rental 
value.  The  payment  of  the  rental  that  he  would  have  received  but 
for  the  nuisance  would  place  him  in  the  same  position  that  he  would 
have  been  in  but  for  the  wrongful  act  of  the  defendants ;  but  it  is 
apparent  that  there  are  a  class  of  cases  where  such  a  rule  would  not 
give  compensation,  and  this  case  is  one  of  that  class.  Here  the 
rental  value  of  the  property  is  the  amount  of  rent  the  plaintiff  pays 
to  the  owner  of  the  property.  Where  by  reason  of  the  wrongful 
act  of  another  a  tenant's  business  is  interfered  with,  guests  are  pre- 
vented from  coming  to  the  hotel,  and  the  business  that  he  has 
established  affected,  the  rent  that  he  has  paid  to  his  landlord  would 
not  be  compensation  for  the  wrong  that  has  been  done  him.  The 
damage  that  a  tenant  has  sustained  because  of  the  wrongful  acts  of 
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another  which  have  interfered  with  his  business  and  prevented  him 
from  carrying  it  on  in  the  building  that  he  has  leased  for  that 
purpose,  bears  no  relation  to  the  amount  of  rent  that  he  has  paid  to 
the  landlord  for  the  property  leased.  The  damage  might  have 
been  so  slight  as  not  to  be  equal  to  the  rent  that  the  tenant  has  paid. 
On  the  other  hand,  it  might  be  so  serious  as  to  destroy  his  business, 
and  by  loss  of  custom  itself  might  vastly  exceed  the  amount  of  rent 
that  he  has  paid.  The  owner  of  the  property  has  sustained  no  damage 
by  this  nuisance,  for  he  has  received  his  rent  from  his  tenant,  and 
the  same  amount  was  payable  whether  the  nuisance  was  maintained 
or  not.  It  is  the  tenant  that  has  sustained  damage,  and  that  damage 
has  no  relation  to  the  amount  of  rent  that  he  has  paid  to  the  land- 
lord. In  such  a  case  the  plaintiff  could  not  leave  the  building  that 
he  had  leased  and  procure  other  property  in  which  to  carry  on  his 
business,  as  business  of  this  character  is  one  depending  largely  upon 
the  locality,  as  well  as  upon  the  skill  with  which  the  business  is 
conducted,  and  in  the  absence  of  evidence  that  there  is  no  presump. 
tion  that  a  building  of  the  same  character  could  have  been  procured 
by  the  plaintiff ;  nor  would  the  plaintiff  have  been  excused  from 
the  payment  of  the  rent  because  of  the  maintenance  of  the  nuisance. 
The  nature  of  the  business  carried  on  and  the  relation  between 
the  plaintiff  and  his  landlord  are  such  that  the  rental  value  of  the 
premises  can  bear  no  relation  to  the  amount  of  damage  that  the 
plaintiff  sustained  by  reason  of  the  wrongful  act  complained  of. 
Therefore,  it  is  the  diminution  in  the  usable  value  of  the  premises, 
to  the  occcnpant  caused  by  the  wrongful  act  that  is  the  measure  of 
damages,  and  thus  it  has  been  said  that  the  party  injured  by  the 
nuisance  is  entitled  to  recover  the  diminution  of  rental  or  usable 
value  of  the  premises  affected.  It  must  be  apparent  that  '^  usable 
value  "  means  the  value  of  the  use  of  the  premises  to  the  occupant, 
as  distinct  from  the  rental  of  the  premises  reserved  in  the  lease 
by  the  owner  to  the  tenant. 

The  premises  in  question  were  leased  by  the  plaintiff  for  the  sole 
purpose  of  carrying  on  the  hotel  business,  his  profits  being  the 
amount  paid  to  him  by  his  guests  over  and  above  his  expenses.  His 
receipts  included  the  rent  of  the  apartments  and  the  amount  paid  for 
furnishing  meals  to  those  who  were  the  guests  of  the  hotel.  The 
business  that  he  carried  on  was  thus  connected  directly  with  the  prem- 
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ises  that  he  occupied ;  and  there  is  here  a  clear  distinction  between  a 
case  where  the  premises  were  merely  occupied  for  the  purpose  of 
distributing  goods,  as  in  the  case  of  a  merchant,  and  a  case  where 
the  hotel  and  the  ability  to  furnish  accommodations  for  the  guests 
are  the  foundation  of  the  business,  which  includes  rental  of  the 
apartments  in  the  hotel  and  furnishing  refreshments  to  his  guests. 
Thus  the  usable  value  to  the  plaintiff  of  the  hotel  building  was  the 
amount  that  the  plaintiff  received  from  his  guests,  either  for  apart- 
ments or  from  the  restaurant.  A  guest  coming  to  the  plaintiff's 
hotel  would  hire  and  pay  for  an  apartment.  He  would  also  buy 
and  use  the  food  and  other  refreshments  that  he  required.  The 
ability  of  the  plaintiff  to  furnish  this  accommodation  depended  upon 
his  occupancy  of  the  hotel ;  and  the  usable  value  to  him  of  that 
hotel  was  the  amount  that  he  received  from  his  guests,  either  by 
way  of  rental  for  an  apartment  or  for  the  refreshments  furnished. 
Now  the  defendants  wrongfully  maintained  a  nuisance  which  seri- 
ously affected  the  plaintiff  in  this  use  of  his  real  property,  drove  his 
guests  away  and  directly  prevented  him  from  receiving  the  rent  of 
his  apartments  and  from  receiving  from  his  guests  what  they  would 
have  paid  for  the  food  and  other  refreshments  that  he  was  prepared 
to  furnish  them.  It  can  thus  be  said  that  the  wrongful  act  caused  a 
diminution  of  the  usable  value  of  plaintiff's  property  to  the  extent  to 
which  he  could  show  that  the  wrongful  act  prevented  him  from 
receiving  from  his  guests  the  rent  of  the  apartments  and  the  amount 
that  they  would  have  paid  for  refreshments  furnished  them.  The 
usable  value  of  the  premises  would  be  diminished  by  just  the  amount 
that  his  guests  would  have  paid  him,  both  for  rental  of  rooms  and 
the  profits  from  supplies  furnished,  and  did  not  pay  because  of  the 
nuisance. 

It  seems  to  me  that  the  confusion  that  has  arisen  in  determin- 
ing the  measure  of  damages  in  actions  of  this  kind  is  caused  by 
the  misapplication  of  the  terms  used  in  discussing  the  question. 
I  quite  agree  with  the  learned  counsel  for  the  defendants  that 
profits  as  such  are  not  recoverable  in  an  action  of  this  character ; 
that  the  damages  to  be  recovered  must  bear  a  relation  to  the 
usable  value  of  the  premises  injured  to  the  person  in  possession  and 
entitled  to  the  use  thereof,  as  distinguished  from  a  mere  loss  of 
profits  of  a  business  which  are  independent  of  the  real  property 
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injured  by  the  wrong.  But  when  a  court  is  called  upon  to  deter- 
mine the  extent  of  an  injury  which  has  been  sustained  by  the  occu- 
pant of  real  property,  caused  by  the  wrongful  act  of  another,  the 
use  to  whicli  the  property  is  put  by  its  occupant  and  the  injury  that 
the  wrongful  act  has  caused  to  that  use  are  the  material  questions 
to  be  determined,  and  where  the  court  can  see  that  direct  injury 
which  can  be  measured  has  been  caused  to  the  occupant's  use  of  the 
property  by  the  wrongful  act  complained  of,  I  can  see  no  reason 
why  the  occupant  is  not  entitled  to  an  award  which  will  include  the 
loss  that  has  been  occasioned  to  him  in  the  use  of  the  property 
caused  by  the  wrongful  act. 

The  fundamental  principle  of  the  law  of  damage  is  that  a  person 
injured  in  his  person  or  property  should  receive  compensation  there- 
for, and  in  this  respect  there  is  no  distinction  between  a  breach  of 
contract  and  a  tort ;  but  "  in  order  that  there  may  be  a  recovery  in 
damages  there  must  be  (1)  a  wrongful  act,  (2)  loss  resulting,  (3)  ade- 
quate proof  of  both  —  which  last  essential  is  but  the  broad  general 
rule  requiring  a  plaintiff  to  make  out  his  case."  (8  Am.  &  Eng. 
Ency.  of  Law  [2d  ed.],  548.)  It  is  also  the  rule  that  the  Aamages 
"  must  be  certain  both  in  their  nature  and  in  respect  to  the  cause 
from  which  they  proceed."  This  rule,  however,  is  satisfied  by  a 
reasonable  certainty,  "  such  certainty  as  satisfies  the  mind  of  a  pru- 
dent and  impartial  person."  (Id.  610.)  "  In  all  civil  actions  the 
law  gives  or  endeavors  to  give  a  just  indemnity  for  the  wrong 
which  has  been  done  the  plaintiff,  and  whether  the  act  was  of  the 
kind  designated  as  a  tort  or  one  consisting  of  a  breach  of  a  contract 
is  on  the  question  of  damages  an  irrelevant  inquiry  *  *  *.  In 
using  the  words  *  uncertain,  speculative  and  contingent,'  for  the 
purpose  of  excluding  that  kind  of  damage,  it  is  not  meant  to  assert 
that  the  loss  sustained  must  be  proved  with  the  certainty  of  a  mathe- 
matical demonstration  to  have  been  the  necessary  result  of  the 
breach  of  covenant  by  defendant.  The  plaintiff  is  not  bound  to 
show  to  a  certainty  that  excludes  the  possibility  of  doubt  that  the 
loss  to  him  resulted  from  the  action  of  the  defendant  in  violating 
his  agreement.  In  many  cases  such  proof  cannot  be  given  and  yet 
there  might  be  a  reasonable  certainty  founded  upon  inferences 
legitimately  and  properly  deducible  from  the  evidence  that  the 
plaintiff's  loss  was  not  only  in  fact  occasioned  by  the  defendant's 
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violation  of  his  covenant,  but  that  such  loss  was  the  natural  and 
proximate  result  of  such  violation.  Certainty  to  reasonable  intent 
is  necessary,  and  the  meaning  of  that  language  is  that  the  loss  or 
damage  must  be  so  far  removed  from  speculation  or  doubt  as  to 
create  in  the  minds  of  intelligent  and  reasonable  men  the  belief  that 
it  was  most  likely  to  follow  from  the  breach  of  the  contract  and 
was  a  probable  and  direct  result  thereof.  Sucli  a  result  would  be 
regarded  as  having  been  within  the  contemplation  of  the  parties  and 
as  being  the  natural  accompaniment  and  the  proximate  resultof  the 
violation  of  the  contract."  ( United  States  Trust  Co.  v.  0*Brien^ 
143  N.  Y.  288.)  And  in  Waheman  v.  Wheeler  dk  Wilson  Mfg.  Co, 
(101  id.  205)  it  is  said :  "  They  (damages)  may  be  so  uncertain,  contin- 
gent and  imaginary  as  to  be  incapable  of  adequate  proof,  and  then 
they  cannot  be  recovered  because  they  cannot  be  proved.  But 
when  it  is  certain  that  damages  have  been  caused  by  a  breach  of  con- 
tract, and  the  only  uncertainty  is  as  to  their  amount,  there  can  rarely 
be  good  reason  for  refusing,  on  account  of  such  uncertainty,  any 
damages  whatever  for  the  breach.  A  person  violating  his  contract 
should  not  be  permitted  entirely  to  escape  liability,  because  the 
amount  of  the  damages  which  he  has  caused  is  uncertain.  It  is  not 
true  that  loss  of  profits  cannot  be  allowed  as  damages  for  a  breach  of 
contract.  Losses  sustained  and  gains  prevented  are  proper  elements 
of  damage." 

This  being  the  rule,  the  question  for  the  learned  referee  to  deter- 
mine, it  having  been  adjudged  that  the  defendants'  act  was  wrongful 
and  that  the  plaintiff  was  entitled  to  recover  the  damages  that  he 
had  sustained  thereby,  was  what  damage  to  the  usable  value  of  the 
property  in  occupation  of  the  plaintiff  had  been  caused  by  the 
wrongful  act  of  the  defendants.  He  has  found  that,  but  for  the 
wrong,  he  would  have  received  for  the  rental  of  his  apartments 
$54,000  that  he  did  not  receive  ;  and  he  has  found  that  those  per- 
sons who  were  prevented  from  occupying  apartments  in  the  plain- 
tiff's hotel  would  have  called  for  food  and  refreshments  f rom>  which 
the  plaintiff  would  have  received  $30,000  more  than  it  would  have 
cost  him  to  furnish  such  refreshments ;  and  that  by  reason  of  the 
wrongful  acts  of  the  defendants  the  plaintiff  is  $84,000  worse  off 
than  he  would  have  been  had  not  the  wrong  been  done.  Are  not 
those  two  items  the  direct  loss  to  the  plaintiff  of  the  usable  value  of 
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his  hotel  during  the  period  of  the  maintenance  of  this  nuisance  ? 
And  if  there  is  evidence  to  sustain  such  a  finding,  does  it  not  follow, 
within  the  conceded  rule,  that  one  committing  snch  a  wrong,  and 
maintaining  such  a  nuisance,  is  liable  for  the  diminution  in  the 
usable  value  of  the  premises  affected  by  the  nuisance,  that  for  those 
sums  the  plaintiff  was  entitled  to  recover  ?  Again  I  wish  to  empha- 
size that  this  award  is  not  for  profits  merely  as  profits  from  the 
plaintiff's  business,  but  the  amount  which  the  proof  shows  was  the 
injury  to  the  usable  value  of  the  plaintiff's  hotel  caused  by  the 
wrong  complained  of.  That  loss  of  profits  is  competent  evidence  of 
the  injury  to  the  usable  interest  in  real  property  is,  I  think,  conclu- 
sively established  by  the  authorities  in  this  State ;  the  citation  of  but 
a  few  cases  will  be  necessary. 

In  Schile  v.  BroTchdhus  (80  N.  Y.  614)  it  is  said :  "  Loss  of  profits 
consequent  upon  a  tort  as  well  as  a  breach  of  contract  are  allowed, 
provided  they  are  such  as  might  naturally  be  expected  to  follow 
from  the  wrongful  act,  and  are  certain  both  in  their  nature  and  in 
respect  to  the  cause  from  which  they  proceed.  *  *  *  The  fact 
of  the  extent  of  business  done  previously,  was  competent  to  be 
shown.  If  a  business  is  entirely  broken  up,  the  amount  previously 
done,  is  ordinarily  pertinent  upon  the  question  of  the  amount  which 
might  subsequently  be  done,  and  the  same  is  true  of  a  partial  inter- 
ruption of  business."  In  Snow  v.  Pulitzer  (142  N.  Y.  263),  which 
was  an  action  of  trespass.  Judge  Earl  says :  "  The  trial  judge  held 
that  if  the  plaintiff  was  entitled  to  recover  at  all  he  was  entitled  to 
recover  the  damages  which  were  the  natural  consequences  of  the 
destruction  of  the  building  occupied  by  him  and  his  eviction  there- 
from. He  had  made  some  expenditures  in  fitting  up  the  store  for 
his  business,  and  the  judge  charged  the  jury  that  they  could  take 
those  expenditures  into  consideration.  There  was  also  damage  to, 
and  depreciation  of,  the  stock  of  confectionery  he  had  on  hand,  and 
the  judge  charged  the  jury  that  they  could  take  that  into  considera- 
tion. He  also  charged  the  jury  that,  in  estimating  the  plaintiff's 
damages,  they  could  consider  the  profits  he  could  have  made  in  his 
business  if  he  had  been  permitted  to  carry  it  on  to  the  end  of  his 
lease.  The  charge  of  the  judge  as  to  these  various  items  of  damages, 
seems  to  have  been  carefully  limited  and  explained,  and  the  only 
exception  to  which  our  attention  is  called  bearing  on  the  damages 
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is  the  final  exception  in  the  case  to  the  charge  '  in  respect  to  the 
measure  of  damages.'  *  *  *  But  the  principal  item  of  recovery 
was  on  account  of  the  prospective  profits  in  the  plaintiflE's  business 
during  the  remainder  of  the  term  of  his  lease,  and  that  they  were 
proper  to  be  considered  in  estimating  his  damages  in  a  case  like 
this,  where  he  was  evicted  and  his  business  broken  up  by  the  tres- 
pass  and  wrong  of  the  defendant,  was  decided  in  SchUe  v.  Brokha- 
hus  (80  K  Y.  614)." 

Beiaert  v.  City  of  New  York  (174  N.  Y.  196)  was  an  action 
brought  to  recover  damages  for  a  trespass  by  the  defendant  in  con- 
structing, maintaining  and  operating  a  system  of  driven  wells  and 
a  pumping  station  operated  for  the  purpose  of  supplying  water  to 
a  portion  of  the  city  of  New  York.  There  was  a  verdict  in  favor 
of  the  plaintiff  for  nominal  damages  only,  upon  which  judgment 
was  entered  and  from  which  the  plaintiff  appealed.  The  question 
arose  upon  the  ruling  of  the  trial  judge  on  questions  of  evidence. 
The  judge  upon  the  trial  ruled  that  only  damages  for  rental  and 
fee  value  would  be  allowed ;  and  the  court  say :  "  The  question  pre- 
sented for  solution  is,  whether,  if  it  is  sought  to  ascertain  the  fee 
value,  or  the  rental  or  usable  value  of  the  plaintiff's  farm,  what  line 
of  proof  is  admissible  to  accomplish  that  result.  *  *  *  "VVe 
have  here  a  going  and  profitable  business  at  the  time  the  defend- 
ant entered  upon  plaintiff's  farm  as  a  trespasser,  which  we  may 
assume,  for  the  purposes  of  this  discussion,  has  been  greatly  dam- 
aged, if  not  practically  destroyed.  In  order  to  furnish  a  founda- 
tion of  fact  upon  which  a  trial  judge,  a  jury  or  an  expert  could 
base  a  judgment  as  to  the  fee,  rental  or  usable  value  of  the  property 
before  and  after  the  trespass,  and  the  damages  resulting  therefrom, 
it  would  seem  that  the  only  reasonable  way  would  be  to  prove  the 
nature,  character  and  extent  of  the  business  that  had  been  thus 
interrupted  by  defendant's  trespass  and  the  facts  which  would 
fix  the  diminished  value  of  the  farm  as  a  result  of  such  interrup- 
tion." The  plaintiff's  wife  was  sworn  as  a  witness  and  was  asked 
questions  to  prove  the  gross  sales  and  expenses  of  the  farm  from 
1883  to  date.  The  court  said:  "  I  decline  to  permit  you  to  do  it." 
The  plaintiff's  counsel  then  asked,  "  For  any  purpose  ? "  to  which 
the  court  replied,  "  Yes,  for  any  purpose,"  to  which  the  plaintiff 
excepted.    Evidence  was  also  rejected  as  to  gross  income,  net  income, 
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expenses,  prices,  fertilizer,  manure  and  help  in  various  years  before 
and  after  the  trespass,  which  \ras  sought  to  be  proved  in  various  ways. 
In  ordering  a  new  trial  the  court  said  that  "  The  rule  may  be  briefly 
stated  to  the  effect  that  the  plaintiff  should  be  allowed  to  prove  all 
the  facts  in  regard  to  the  manner  of  conducting  business  on  his 
farm,  before  and  after  the  trespass,  calculated  to  give  the  court  or 
jury  a  correct  general  idea  of  the  condition  of  the  farm  and  its 
productive  value.  With  these  proofs  in  the  record,  supplemented 
by  such  evidence  as  the  defendant  might  offer,  a  substantial  basis  of 
fact  would  be  furnished  upon  which  the  court,  juror  or  expert  might 
rest  an  opinion  as  to  the  fair  and  reasonable  amount  of  damages 
suffered  by  the  plaintiff,  considering  the  effect  of  the  trespass  on 
the  fee,  rental  or  usable  value  of  the  property." 

The  case  now  under  consideration  falls  within  the  cases  of  SchUs 
V.  Brokhahua  and  Snow  v.  Pulitzer^  and  while  I  think  it  is  mis- 
leading to  say  that  profits  as  such  are  recoverable,  the  principle 
which  allows  a  recovery  for  profits  is,  that  where  a  person  in  pos- 
session of  real  property  uses  the  real  property  to  conduct  his  busi- 
ness, and  where  that  business  is  seriously  injured  by  a  wrong,  the 
measure  of  damage  is  the  diminution  in  the  usable  value  of  the 
property  to  the  person  in  possession  ;  and  that  where  the  business 
there  conducted  has  relation  to  and  is  dependent  upon  the  use  of  the 
property,  the  loss  of  business  directly  occasioned  by  the  trespass  is 
the  damage  to  the  usable  value  of  the  property  which  was  sustained 
by  its  occupant  and  for  which  the  wrongdoer  is  responsible.  So 
that  upon  this  finding  of  the  learned  referee  that  the  injury  sus- 
tained by  the  plaintiff  was  in  a  diversion  from  his  hotel  of  the 
guests  from  whom  he  would  have  received  as  rent  of  apartments 
the  sum  of  $64,000,  and  from  whom  he  would  have  received  over 
and  above  the  cost  the  sum  of  $30,000  for  furnishing  refreshments, 
we  have  direct  evidence  of  injury  to  the  usable  value  of  the  prop- 
erty to  the  plaintiff  and  for  which  the  defendants  are  liable. 

The  defendants  also  challenge  the  proof  upon  which  the  referee 
has  based  his  findings,  and  claim  that  it  is  not  suflScient  to  justify 
his  conclusion.  We  think  the  evidence  is  sufficient  to  sustain  a 
finding  that,  but  for  this  nuisance  maintained  by  the  defendants, 
the  plaintiff's  receipts  from  rents  of  the  premises  would  have  been 
at  least  that  stated  by  the  referee.    Where  it  is  material  to  prove  the 
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injury  to  a  bufiineas  by  a  wrongful  act  complained  of,  the  amount  of 
business  done  before  the  wrongful  act  was  committed  is  competent 
evidence  upon  the  question  as  to  what  diminution  was  caused  by 
the  act  complained  of.  {SchiU  v.  Brokhahua^  supra;  St.  John  v. 
Mayor  J  6  Duer,  315 ;  cited  with  approval  in  JuUe  v.  Hughei^  67  N. 
T.  267.)  And  the  uniformity  of  the  amount  received  from  month 
to  month  for  room  rent  prior  to  the  time  this  nuisance  was 
established,  with  the  depreciation  during  its  continuance,  and  the 
fact  that  after  it  was  abated  receipts  from  room  rent  were  largely 
increased,  is  convincing  evidence  that  the  wrong  complained  of 
caused  the  depreciation.  That  the  excavation  of  the  subway  on 
Fourth  avenue  had  a  much  less  serious  effect  upon  the  plaintifE's 
premises  than  the  nuisance  on  Seventeenth  street  is  shown  by  the 
fact  that  the  depreciation  commenced  immediately  after  the  erection 
of  the  nuisance,  which  was  some  time  before  the  excavation  reached 
the  plaintiflPs  property;  and  the  further  consideration  that  the 
frontage  on  Seventeenth  street  opposite  this  nuisance  maintained  by 
tlie  defendants  was  of  much  greater  extent  than  upon  Fourth  avenue 
in  front  of  the  excavation,  and  also  that  the  excavation  was  below 
the  surface  and  could  not  have  had  the  effect  upon  the  building  that 
was  caused  by  the  structure  on  Seventeenth  street. 

The  allowance  for  what  are  called  profits  from  the  guests  who 
were  kept  away  from  the  hotel  by  this  wrong  complained  of  is  not 
as  certain  as  the  diminution  in  the  rent  of  rooms.  That  some  loss 
was  caused  to  the  restaurant  business  is  certain,  and  I  think  there  is 
evidence  to  sustain  the  referee  as  to  the  amount.  It  is  based  upon 
the  experience  of  the  plaintiff  in  his  business  for  years,  showing 
the  average  amount  paid  by  those  who  were  guests  of  his  hotel  for 
refreshments  furnished,  and  the  amount  that  it  cost  the  plaintiff  to 
furnish  the  refreshments  ;  and  the  balance  is  the  amount  lost  to  the 
plaintiff  in  consequence  of  the  diminution  in  the  number  of  guests. 
It  is  said  that  this  is  an  unsatisfactory  method  of  ai'riving  at  the 
amount  of  money  that  his  guests  would  have  spent  in  the  hotel ; 
but  it  is  apparent  that  each  guest  that  came  there  would  have  spent 
something  in  addition  to  his  room  rent ;  and  when  damage  for  a 
wrongful  act  is  proved,  the  fact  that  it  is  difficult  to  prove  the  exact 
amount  of  damage  will  not  release  the  wrongdoer  from  respoiasi- 
App.  Div.— Vol.  LXXXIX.        36 
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bUty.  In  Mc^k  v.  Hudson  RiA)er  Bridge  Co.  (103  N.  Y.  28,  39)  the 
court  Bay :  "  The  testimony  clearly  showed  some  substantial  damages 
to  which  the  plaintiffs  were  unquestionably  entitled,  if  the  issues  as 
to  negligence  were  decided  in  their  favor,  and  the  failure  to  distinguish 
as  to  all  the  items  between  damages  of  that  character,  and  those  to 
which  the  plaintiffs  were  not  entitled,  could  not  be  visited  on  the 
plaintiffs,  under  the  circumstances,  by  confining  their  recovery  to 
mere  nominal  damages."  What  the  law  requires  is  the  best  and  most 
certain  proof  that  it  is  possible  to  supply,  and  such  proof  we  have  in 
this  case.  It  is  not  suggested  that  there  is  any  other  proof  available 
that  the  plaintiff  did  not  furnish.  The  evidence  is  substantially  undis- 
puted that  during  the  years  that  this  nuisance  was  maintained  this 
plaintiff  sustained  serious  damage.  His  business  was  seriously  inter- 
fered with  ;  his  receipts  declined  to  much  less  than  half  what  they 
had  been  before ;  his  obligation  to  pay  rent  continued ;  and  it  having 
been  adjudged  that  the  defendants  were  wrongdoers  and  illegally 
caused  tliis  damage,  they  should  not  escape  liability  because,  from 
the  nature  of  the  injury  that  they  caused,  it  is  difficult  to  arrive  at 
an  exact  computation  of  the  amount  of  damage. 

There  are  exceptions  to  evidence  scattered  through  this  record, 
but  none  of  them,  I  think,  are  of  sufficient  importance  to  justify  us 
in  setting  aside  the  report  of  the  referee.  He  most  carefully  con- 
sidered the  question,  and  after  a  careful  examination  of  all  the  testi- 
mony I  am  satisfied  that  the  result  reached  by  him  does  no  injustice 
to  the  defendants. 

It  follows  that  the  appeals  from  the  intermediate  orders  should  be 
dismissed  and  the  judgment  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien,  McLaughlin  and  Hatch,  JJ., 
concurred* 

Appeals  from  intermediate  orders  dismissed  and  judgment 
affirmed,  with  costs. 
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Thomas  C.  Chapman  and  F&ank  Burt,  Appellants,  v.  Geoboe 
Wolf,  Respondent,  Impleaded  with  Mobitz  Neuman  and  Others, 
Defendants. 

DideorUirmanee  of  an  action  of  replevin  as  to  dtferidants  charged  ^th  eonepiracy, 
not  served  with  the  eummone  —  when  a  plaintiff  hoe  a  right  thereto. 

In  an  action  at  law  the  plaintiffs  have  a  right  to  discontinue  the  action  as  against 
defendants  who  have  not  been  served,  without  costs  as  to  those  defendants, 
unless  some  rights  of  the  other  parties  will  be  affected  by  the  discontinuance, 
in  which  case  the  court  may  protect  the  rights  of  such  other  defendants  by 
imposing  conditions. 

Where  the  complaint  in  an  action  of  replevin  states  but  a  single  cause  of  action, 
and,  by  allegations  of  conspiracy,  seeks  to  make  all  of  the  defendants  liable^ 
the  discontinuance  of  the  action  as  to  the  defendants  who  have  not  been  served 
will  not  injuriously  affect  the  rights  of  the  other  defendants. 

Appeal  by  the  plaintifEs,  Thomas  C.  Chapman  and  another,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  New 
York  on  the  18th  day  of  November,  1903,  denying  the  plaintifEs' 
motion  to  discontinue  the  action  as  against  certain  of  the  defend- 
ants, and  to  amend  the  summons  and  pleadings  by  striking  there- 
from the  names  of  such  defendants. 

William  J.  Barr,  for  the  appellants. 

Alfred  Steclder,  for  the  respondent 

IngbahaHjJ.  : 

This  action  was  brought  against  George  Wolf  (respondent),  Moritz 
Neuman,  Aaron  J.  Friedman  and  John  Doe  and  Bichard  Roe, 
the  names  of  "John  Doe"  and  "Richard  Roe"  being  fictitious, 
their  real  names  being  unknown  to  the  plaintiffs.  The  action  was 
replevin  and  was  commenced  by  the  issuance  to  the  sheriff  of 
the  writ  on  the  12th  day  of  September,  1900.  From  the  aflSdavit 
of  one  of  the  plaintiff's  attorneys  it  appeared  that  the  defendants 
Friedman  and  John  Doe  and  Richard  Roe  have  never  been  served 
with  process ;  nor  have  they  appeared  in  the  action ;  that  no 
property  was  taken  from  either  of  them ;  and  the  plaintiffs,  there- 
fore, ask  leave  to  discontinue  the  action  as  against  the  defendants 
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not  served  and  who  have  not  answered.  In  opposition  to  this  motion 
there  was  an  affidavit  submitted  on  behalf  of  the  defendant  Wolf 
from  which  it  appears  that  the  action  was  at  issue  by  the  service  of 
the  answer  of  the  defendant  Wolf  on  the  31st  daj  of  October,  1900, 
and  the  service  of  a  reply  on  the  28th  day  of  November,  1900 ;  that 
the  action  was  placed  upon  the  calendar  for  the  April  term,  1901 ; 
that  it  was  reached  upon  the  calendar  on  the  30th  day  of  Septem- 
ber, 1903;  and  adjourned  upon  the  plaintiffs'  application  to  the 
next  call ;  was  again  reached  on  the  16th  day  of  October,  1903,  and 
was  set  down  for  trial  for  October  23, 1903. 

The  action  was  brought  to  replevin  certain  goods  alleged  to  have 
been  sold  by  the  plaintiffs  to  one  Solomon  Feldstein  and  by  said 
Feldstein  delivered  to  the  defendant  Wolf,  the  complaint  alleging 
that  the  defendants  conspired  with  the  said  Feldstein  to  cheat  and 
defraud  the  plaintiffs  of  said  property.  The  answer  of  defendant 
Wolf  set  up  as  a  separate  defense  that  whatever  goods,  wares  and 
merchandise  the  defendant  Wolf  purchased  of  the  said  Feldstein, 
mentioned  in  the  complaint,  were  purchased  by  Wolf  separately  and 
without  collusion  with  the  other  defendants  and  without  any  knowl- 
edge on  the  part  of  the  defendant  Wolf  of  the  purchase  of  any 
part  of  the  said  property  by  either  of  the  other  defendants,  and 
upon  this  allegation  the  court  denied  the  motion. 

These  defendants  against  whom  the  plaintiffs  desire  to  have  the 
action  discontinued  have  never  been  served  with  process  and  have 
never  appeared  in  the  action,  and  as  long  as  they  remain  parties  the 
case  is  not  in  a  condition  to  be  tried.  In  order  to  try  and  dispose  of 
the  case  it  was  necessary  either  to  bring  them  in  or  to  discontinue 
the  action  as  to  them.  No  reason  appears  why  the  plaintiffs  should 
not  have  leave  to  discontinue,  except  that  it  is  claimed  that  it  would 
invalidate  a  defense  set  up  in  the  answer,  which  in  substance  is  that 
as  the  defendant  Wolf  purchased  the  property  sought  to  be  replev- 
ined  without  collusion  with  the  other  defendants,  they  were  not 
necessary  nor  proper  parties  to  the  action.  We  think  that  in  an 
action  at  law  the  plaintiffs  have  a  right  to  discontinue  the  action  as 
against  the  defendants  who  have  not  been  served,  without  costs  as 
to  those  defendants,  unless  some  rights  of  the  other  parties  to  the 
action  would  be  affected  by  such  discontinuance,  in  which  case  the 
court,  by  imposing  conditions,  can  protect  the  rights  of  the  other 
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defendants.  Here  the  only  rights  of  the  defendants  who  appeared 
and  answered  that  could  be  affected  by  this  discontinuance  would  be 
as  to  their  defense  that  causes  of  action  have  been  improperly 
united.  The  complaint  alleges  but  one  cause  of  action.  It  seeks  to 
bring  in  by  allegations  of  conspiracy  several  defendants  and  make 
them  liable  for  the  wrong  complained  of ;  but  there  is  but  one  cause 
of  action,  and  that  is  to  recover  from  the  defendant  Wolf  tlie  prop- 
erty of  the  plaintiffs  obtained  from  them  by  fraud.  Whether  or 
not  other  persons  joined  in  the  fraud  cannot  affect  the  liability  of 
one  who  is  charged  with  committing  it ;  and  the  fact  that  the  plain- 
tiffs are  unable  to  serve  some  of  the  wrongdoers  does  not  in  any  way 
affect  the  right  to  recover  against  those  whom  he  has  served  and 
who  are  before  the  court.  It  is  quite  impossible  to  see  any  way  in 
which  a  discontinuance  of  the  action  against  those  not  served  with 
process  and  who  have  not  appeared  can  affect  any  defense  which  is 
available  in  an  action  of  this  kind. 

I  think,  therefore,  that  the  order  appealed  from  should  be  reversed 
and  the  motion  granted,  without  costs,  with  leave  to  the  defendant, 
respondent,  to  answer  anew  if  so  advised. 

Van  Brunt,  P.  J.,  O'Brien,  McLaughlin  and  Hatoh,  JJ., 
concurred. 

Order  reversed  and  motion  granted,  without  costs,  with  leave  to 
defendant,  respondent,  to  answer  anew  if  so  advised. 


In  the  Matter  of  the  Estate  of  P atbioe  Hsnrt  Egan,  Deceased. 

Addijs  Egan,  as  Executrix,  etc.,  of  Patrick  Hsnrt  Egaj^,  Deceased^ 
Appellant ;  Mioharl  Stanley,  Kespondent. 

Legatee  cf  a  chattel  —  hi$  remedy  for  its  recovery  U  not  by  a  proceeding  to  compel  the 
executrix  to  account  —  it  is  by  an  action  under  Code  of  Civil  Procedure,  section 
1819. 

An  assignee  of  a  legatee  of  a  chattel  is  not  entitled  under  section  2727  of  the 
Code  of  Civil  Procedure  to  maintain  a  proceeding  to  compel  the  executrix,  who 
is  the  legatee  of  aU  the  rest  of  the  personal  estate  of  the  deceased,  to  render 
an  account  where  it  appears  that  there  are  no  outstanding  debts  due  from  tha 
estate. 
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In  such  a  case  the  remedy  of  the  assignee  of  the  legatee  is  to  bring  an  action  at 
law  against  the  executrix  under  section  1819  of  the  Code  of  Civil  Procedure  to 
recover  the  chattel  in  question. 

O'Brien,  J.,  dissented  upon  another  ground. 

Appeal  by  Addie  Egan,  as  executrix,  etc.,  of  Patrick  Henry 
Egan,  deceased,  from  an  order  of  the  Surrogate's  Court  of  the 
county  of  New  York,  entered  in  said  Surrogate's  Court  on  the 
29th  day  of  October,  1903,  directing  the  said  executrix  to  file  her 
accounts. 

Jacob  Fromme^  for  the  appellant. 

Joseph  K.  EUenbogefij  for  the  respondent. 

Ingraham,  J. : 

The  respondent,  Michael  Stanley,  presented  to  the  Surrogate's 
Court  a  petition  alleging  that  he  was  the  assignee  of  a  specific 
legacy  of  a  diamond  stud  bequeathed  to  Francis  J.  Egan  by  the  last 
will  and  testament  of  Patrick  Henry  Egan,  deceased,  which  was 
admitted  to  probate  by  the  surrogate  of  the  county  of  New  York  on 
tlie  21st  day  of  September,  1893 ;  that  letters  testamentary  on  the 
estate  of  the  said  deceased  were  issued  to  Addie  Egan  and  the  said 
Francis  J.  Egan  on  the  13th  day  of  September,  1893 ;  that  the  letters 
issued  to  the  said  Francis  J.  Egan  were  revoked  by  a  decree  of  the 
surrogate  on  April  2,  1894;  that  the  said  executrix  has  not  rendered 
any  account  of  her  proceedings  as  such,  and  that  the  diamond  stud 
is  still  in  her  possession  and  has  never  been  delivered  to  said  Francis 
J.  Egan.  Wherefore,  the  petitioner  asks  that  the  accounts  of  the 
executrix  may  be  judicially  settled  and  that  she  may  be  required  to 
render  and  settle  her  accounts  as  such  executrix.  Upon  this  peti- 
tion a  citation  was  issued  requiring  the  executrix  to  appear  and  show 
cause  why  the  prayer  of  the  petition  should  not  be  granted.  The 
executrix  filed  an  answer  to  such  petition,  denying  that  Francis  J. 
Egan,  or  the  petitioner,  was  entitled  to  the  said  diamond  stud,  and 
alleging  that  after  letters  were  issued  to  said  executrix  and  said 
Francis  J.  Egan  as  executor,  the  said  Francis  J.  Egan  surreptitiously 
withdrew  from  the  bank  the  money  that  was  deposited  to  the  credit 
of  the  decedent,  to  wit,  the  sum  of  $1,219.30,  the  greater  part  of 
which  he  converted  to  his  own  use,  which  was  one  of  the  grounds  of 
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his  removal  by  the  surrogate  as  executor ;  that  the  said  diamond 
stud  was  appraised  at  $200 ;  that  by  said  will  the  said  executrix  was 
made  the  sole  beneficiary,  with  the  exception  that  the  remainder  of 
some  real  estate  was  devised  to  the  decedent's  nephews,  and  the 
diamond  stud  in  question  was  bequeathed  to  said  Francis  J.  Egau, 
and  that  there  are  no  debts ;  that  the  executrix  has  the  said  diamond 
stud  in  her  possession,  and  has  at  all  times  been  ready  and  willing  to 
surrender  the  same  provided  the  said  Francis  J.  Egan  would  make 
good  the  amount  of  money  that  he  had  converted  belonging  to  the 
said  estate  while  in  office  as  executor,  which  is  far  in  excess  of  the 
value  of  said  stud ;  that  in  March,  1895,  the  executrix  commenced 
proceedings  to  compel  the  said  Francis  J.  Egan  to  account  as  execu- 
tor, and  thereupon  proceedings  were  had  and  the  matter  referred  by 
the  surrogate  to  a  referee,  who  has  not  yet  reported ;  that  the  peti- 
tioner in  January,  1895,  presented  a  petition  to  the  Surrogate's 
Court  asking  for  the  same  relief  as  is  asked  for  in  this  proceeding, 
and  that  by  an  order  of  the  court  made  and  entered  on  the  Ist  day 
of  March,  1895,  after  a  full  and  complete  hearing,  said  application 
was  denied,  and  no  leave  has  been  given  to  the  petitioner  to  renew 
said  application. 

The  right  to  compel  an  accounting  by  tlie  personal  representatives 
of  a  decedent  is  regulated  by  sections  2726  and  2727  of  the  Code  of 
Civil  Procedure.  Under  section  2726  the  surrogate  is  authorized 
to  compel  a  judicial  settlement  of  the  accounts  of  the  executor ;  and 
section  2727  describes  the  persons  who  are  authorized  to  apply  for  a 
decree  compelling  an  executor  to  account.  That  section  provides 
that  "  a  petition  praying  for  the  judicial  settlement  of  an  account 
and  that  the  executor  and*  administrator  be  cited  to  show  cause  why 
he  should  not  render  and  settle  his  account,  may  be  presented,  in  a 
case  prescribed  in  the  last  section,  by  a  creditor  or  a  person  inter- 
ested in  the  estate  or  fund,  including  a  child  born  after  the  making 
of  a  will ;  or  by  any  person  in  behalf  of  an  infant  so  interested ;  or 
by  a  surety  in  the  official  bond  of  the  person  required  to  account,  or 
the  legal  representative  of  such  a  surety." 

It  is  clear  that  the  petitioner  does  not  come  within  the  provisions 
of  this  section.  He  is  neither  a  creditor  nor  a  person  interested  in 
the  estate  or  fund ;  nor  is  he  a  surety  on  the  official  bond  of  the 
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person  required  to  account.  He  is  the  assignee  of  a  legatee  of  a 
chattel.  He  has  no  interest  in  the  estate  of  the  decedent  except  to 
the  chattel  specifically  bequeathed.  This  executrix,  being  the  legatee 
of  all  the  personal  estate  with  the  exception  of  this  diamond  stud 
should  not  be  compelled  to  account  upon  the  petition  of  one  haying 
no  interest  in  the  estate  except  the  right  to  a  chattel  specifi- 
cally bequeathed.  The  right  to  receive  the  specific  bequest,  where 
there  are  no  debts  due  from  the  decedent,  does  not  at  all  depend 
upon  the  amount  of  property  received  by  the  executrix  or  upon  the 
disposition  of  the  estate  by  her.  The  legatee  was  entitled  to  the 
chattel  specifically  bequeathed,  irrespective  of  the  amount  of  the 
property  of  the  estate  received  by  the  executrix,  and  he  could  have 
maintained  an  action  to  recover  this  chattel  so  specifically  bequeathed 
under  section  1819  of  the  Code ;  but  there  was  no  justification  for 
compelling  an  executrix  to  go  to  the  expense  of  an  accounting  on 
the  petition  of  a  person  who  is  merely  the  assignee  of  the  legatee  of 
a  specific  chattel,  when  there  is  no  claim  that  the  refusal  of  the 
executrix  to  deliver  that  chattel  is  based  upon  the  demands  of 
creditors.  In  answer  to  this  petition  the  executrix  expressly  alleges 
that  there  are  no  debts  due  by  the  decedent ;  and  in  such  a  case 
the  proper  remedy  to  enforce  the  right  to  recover  a  chattel  specific- 
ally bequeathed  is  an  action  at  law  against  the  executrix,  and  not  a 
proceeding  to  compel  the  executrix  to  account. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  proceeding  dismissed, 
with  costs. 

Van  Brunt,  P.  J.,  McLaughlin  and  Hatch,  JJ.,  concurred ; 
O'Brien,  J.,  dissented. 

O'Brien,  J.  (dissenting) : 

I  think  it  illogical  to  reverse  this  order  when  the  surrogate  on  his 
own  motion  has  the  right  to  direct  an  accounting.  (Code  Civ. 
Proc.  §  2726.) 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  pro- 
ceeding dismissed,  with  costs. 
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Paul  M.  Hebzoo,  as  Receiver  for  the  Benefit  of  the  Creditors  of 
Joseph  Ryan,  Appellant,  v.  Municipal  Elegtbic  Light  Com- 
pany, Respondent. 

Ifegligened — the  tue  of  iingle-eap  maiding  in  the  electrie  wiring  cf  a  huUding  — 
meature  of  the  eoniraetor^e  duty, 

A  corporation  employed  to  wire  a  building  intended  to  be  lighted  by  electricity 
assumes  no  obligation  to  furnish  the  best  materials  or  to  use  the  best  method, 
and  does  not  insure  that  the  wires  wiU  continue  for  any  definite  or  indefinite 
period  to  transmit  safely  the  electric  current.  Its  sole  obligation  is  to  use  the 
care  and  skill  ordinarily  used  by  those  engaged  in  like  undertakings,  and  it  is 
only  for  a  failure  to  perform  this  duty  that  it  can  be  held  liable. 

What  evidence  is  insufficient  to  warrant  a  finding  that  the  corporation,  in  using 
single-cap  molding  instead  of  double-cap  molding  for  affixing  the  electric 
wires  to  the  ceiling  of  the  top  floor  of  the  building,  when  viewed  in  the  light  of 
the  way  in  which  the  business  of  electric  wiring  was  ordinarily  practiced  and 
understood  by  those  conversant  with  the  art  at  the  time  the  corporation  per> 
formed  the  work,  was  guilty  of  negligence,  but,  at  most,  only  tends  to  estab* 
lish  an  error  of  Judgment  on  the  part  of  the  corporation  in  respect  to  a  matter 
upon  which  experts  differed,  considered. 

Hatch,  J.,  dissented. 

Appeal  by  the  plaintiff,  Paul  M.  Herzog,  as  receiver  for  the  bene- 
fit of  the  creditors  of  Joseph  Ryan,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  11th  day  of  July,  1900,  upon 
the  dismissal  of  the  complaint  by  direction  of  the  court  after  a  trial 
at  the  New  York  Trial  Term. 

I/mis  MarahaUj  for  the  appellant. 

Pavl  D,  Cra/vath^  ior  the  respondent. 

Inoraham,  J. : 

The  plaintiff  sues  as  receiver  for  the  benefit  of  creditors  of  Joseph 
Ryan,  and  in  the  discussion  of  the  question  presented  upon  this 
appeal  we  will  designate  Joseph  Ryan  as  the  plaintiff.  The  action 
was  brought  to  recover  the  damages  caused  by  the  destruction  of  a 
building  on  property  of  the  plaintiff  by  fire  on  January  4, 1893. 
The  complaint  alleged  that  on  the  19th  day  of  July,  1892,  the 
defendant  agreed  to  wire  the  building  1059-1061  Broadway,  Brook- 


Digitized  by  VjOOQ IC 


570    HERZOa  V.  MUNICIPAL  ELECTRIC  LIGHT  CO. 

First  Department,  January,  1904.  [Vol.  89. 

lyu,  for  Joseph  Ryan,  and  in  consideration  of  the  payment  to  it  of  the 
8am  of  $600  agreed  to  wire  the  said  premises  in  a  good,  proper,  careful 
and  workmanlike  manner,  and  to  place  upon  said  premises  the  wires 
and  other  necessary  electric  apparatus,  so  as  to  enable  the  said  Ryan 
to  supply  the  said  premises  with  electric  current  for  lighting  the 
275  sixteen-candle  power  lamps  which  the  said  defendant  agreed  to 
place  upon  said  premises ;  and  said  defendant  further  agreed  that  it 
would  place  upon  said  premises  such  wires  and  other  apparatus  as 
would  enable  the  said  Ryan  to  introduce  upon  his  premises  a  sup- 
ply of  electricity  for  lighting  the  same  with  entire  safety,  and  that 
such  wires  and  apparatus  would  be  properly  insulated  and  inspected 
by  said  defendant,  so  as  to  render  the  use  thereof  by  said  Ryan  and 
the  transmission  of  electricity  by  means  thereof  free  from  danger 
to  the  said  Ryan  and  to  his  premises  and  the  goods  therein  con- 
tained. That "  in  violation  of  its  aforesaid  agreement,  said  defendant 
so  carelessly,  negligently  and  unskilfully  wired  the  said  premises  and 
installed  therein  the  said  lamps  that,  by  reason  thereof  and  without 
any  fault  or  negligence  on  the  part  of  said  Joseph  Ryan,  the  build- 
ings and  premises  owned  and  occupied  by  the  said  Joseph  Ryan, 
togetlier  with  the  stock  of  merchandise  belonging  to  and  owned  by 
him,  contained  therein  were  on  or  about  the  fourth  day  of  Janu- 
ary, 1893,  set  on  fire  and  completely  lost  and  destroyed." 

The  answer  denies  that  the  conti-act  between  Ryan  and  the 
defendant  was  correctly  alleged ;  alleges  that  the  only  contract  or 
agreement  between  Ryan  and  the  defendant  was  contained  in  a 
written  agreement  consisting  of  two  written  instruments,  copies  of 
which  are  annexed  to  the  answer.  It  admits  that  the  defendant 
undertook  to  wire  the  premises  and  to  install  therein  the  275  sixteen- 
candle  power  lamps  as  provided  in  the  said  agreement  annexed  to 
the  answer,  and  denies  the  other  allegations  of  the  complaint  to 
which  attention  has  been  called.  The  two  writings  annexed  to  the 
answer  are  dated  July  19,  1892 ;  one  is  a  request  to  the  defendant 
corporation  signed  by  Ryan  to  connect  the  main  line  with  and 
supply  the  electric  current  for  275  sixteen-candle  power  incandescent 
lamps  upon  the  premises  Nos.  1059-1061  Broadway,  Brooklyn,  for 
which  Ryan  agreed  to  pay  current  electric  rates ;  the  other,  dated 
the  same  day,  is  the  order  set  out  in  the  complaint. 

The  case  has  been  three  times  tried.    On  the  first  trial  the  com- 
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plaint  was  dismissed,  the  trial  court  holding  that  a  clause  in  the 
contract  which  was  annexed  to  the  answer  was  a  defense  to  the 
action.  That  dismissal  was  reversed  by  this  court,  the  court  holding 
that  the  question,  whether  both  contracts  annexed  to  the  complaint 
were  one  contract,  was  a  question  for  the  jury.  {Dechert  v.  Munic- 
ipal Electric  Light  Co.^  9  App.  Div.  575.)  Upon  the  second  trial 
that  question  was  submitted  to  the  jury  who  found  a  verdict  for  the 
defendant.  The  judgment  entered  upon  that  verdict  was  reversed 
and  a  new  trial  ordered  upon  the  ground  that  the  evidence  did  not 
justify  a  finding  that  the  conditions  contained  in  this  contract  had 
been  complied  with  so  that  the  defendant  was  relieved  from  responsi- 
bility. {Dechert  v.  Municipal  Electric  Light  Co,^  39  App.  Div. 
490.)  Upon  the  third  trial  one  issue  was  presented,  and  that  was  as 
to  the  negligence  of  the  defendant.  At  the  end  of  the  case  the 
defendant  made  a  motion  to  dismiss  the  complaint  and  to  direct  a 
verdict  for  the  defendant.  The  court  submitted  to  the  jury  four 
questions.  The  first  question  was,  "  Was  the  defendant  guilty  of 
negligence  in  August,  1892,  in  using  single  cap  molding  to  put  up  the 
electric  wires  upon  the  ceiling  of  the  up])er  story  of  the  building  leased 
by  Joseph  Ryan  and  known  as  No.  1065  Broadway,  in  the  City  of 
Brooklyn,  as  the  business  of  electric  wiring  was  then  ordinarily 
practiced  and  understood  by  those  conversant  with  the  art  ? "  That 
question  was  answered  in  the  affirmative.  The  second  question  was, 
^'  If  the  defendant  was  guilty  of  negligence,  was  such  negligence  the 
proximate  cause  of  the  fire  of  January  4th,  1893  ? "  This  question 
was  answered  in  the  affirmative.  Third.  "  Were  Ryan  or  any  of  his 
employees,  guilty  of  negligence  which  contributed  in  any  degree, 
directly  or  indirectly,  to  cause  such  fire  ? "  This  question  the  jury 
answered  in  the  negative ;  and,  fourth^  "  What  was  the  amount  of 
damage  suffered  by  Ryan  by  reason  of  the  fire  1 "  The  jury  answered 
$150,000,  whereupon  it  was  stipulated  by  the  parties  that  "  the  jury 
be  discharged  and  that  the  May  Term  of  Court  be  deemed  continued 
and  that  the  argument  upon  the  pending  motions  be  made  on  a  day 
agreed  upon,  and  that  after  such  arguments  the  Court  might  pass 
upon  questions  involved  and  if  necessary  direct  a  general  verdict 
to  be  entered  in  favor  of  the  plaintiff  as  if  the  jury  were  actually  in 
Court  and  with  the  same  force  and  effect."  These  questions  were 
subsequently  argued,  whereupon  the  court  rendered  its  decision 
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dismissing  tiie  complaint  upon  the  whole  case ;  the  plaintiffs  motion 
to  direct  a  general  verdict  for  the  plaintifi  was  denied,  and  judg- 
ment was  entered  dismissing  the  complaint,  and  from  that  judgment 
the  plaintiff  appeals. 

The  court  below  dismissed  the  complaint  upon  the  ground  that 
the  evidence  was  not  sufficient  to  sustain  the  special  finding  of  the 
jury  that  the  defendant  was  guilty  of  negligence  in  August,  1892^ 
in  using  single-cap  molding  to  put  up  the  electric  wires  upon  the 
ceiling  of  the  upper  story  of  the  building,  as  the  business  of  electric 
wiring  was  then  ordinarily  practiced  and  understood  by  those  con- 
versant with  the  art;  and  upon  this  appeal  we  have  to  determine  the 
correctness  of  this  conclusion.  The  undisputed  facts  are  that  the  roof 
upon  the  plaintifiPs  building  was  completed  in  June,  1892 ;  that  the 
contract  for  tlie  electric  wiring  was  made  on  July  19, 1892 ;  that  the 
defendant's  work  under  this  contract  was  completed  in  August, 

1892,  when  the  electric  wiring  and  equipment  were  inspected  by 
inspectors  of  the  New  York  Board  of  Fire  Underwriters  and 
approved  by  them  on  August  19,  1892 ;  that  the  electric  current 
was  used  for  lighting  the  building  about  September  10,  1892 ;  that 
in  the  middle  of  November,  1892,  there  was  a  leak  in  the  roof  of 
the  plaintiff's  building  which  was  repaired;  that  some  time  in 
December,  1892,  another  leak  was  discovered ;  that  on  January  1,. 

1893,  there  was  a  severe  storm,  during  wliich  the  roof  of  the  plain- 
tiff's building  again  leaked,  and  on  January  4, 1893,  a  fire  broke  out 
on  the  top  floor  of  the  building  which  started  in  the  neighborhood 
of  the  wires  installed  by  the  defendant  and  which  resulted  in  the 
destruction  of  the  building.  There  was  evidence  to  sustain  a  finding 
tliat  this  fire  was  caused  by  these  electric  wires  installed  by  the 
defendant,  and  the  jury  have  so  found.  The  question  in  dispute  is 
whether  there  was  evidence  to  sustain  the  finding  that  the  defendant 
was  negligent  in  installing  these  electric  wires.  It  must  not  be  lost 
sight  of  that  we  are  determining  a  question  which  depends  upon 
negligence  in  July  and  August,  1892.  It  would  be  manifestly 
improper  to  charge  the  defendant  with  a  knowledge  which  has  been 
gained  by  experience  subsequent  to  the  time  when  this  work  was. 
done.  The  question  that  was  submitted  to  the  jury  to  which  no* 
objection  was  made  by  the  parties  was  whether  the  defendant  wa» 
guilty  of  negligence  in  August,  1892,  in  nsing  single-cap  molding 
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to  put  up  the  electric  wires  as  the  business  of  electric  wiring  was 
then  ordinarily  practiced  and  understood  by  those  conversant  with 
the  art  We  must  also  bear  in  mind  that  it  was  the  plaintiff  who 
had  constructed  the  roof  of  the  building  in  which  these  wires  were 
placed ;  that  the  roof  was  new  and  apparently  watertight,  and  up 
to  the  time  when  the  contract  was  made  and  these  wires  installed  it 
had  shown  no  signs  of  leaking ;  that  this  roof  was  under  the  control 
of  the  plaintiff,  and  upon  him  was  the  obligation  to  keep  it  in  such  a 
condition  as  would  protect  the  interior  of  the  building  and  the 
wires  placed  in  it  by  the  defendant ;  and  that  the  defendant  was 
justified  in  assuming  that  this  duty  would  be  performed  and  that 
the  roof  would  prove  to  be  capable  of  keeping  out  the  water.  The 
current  was  turned  on  the  building,  and  this  electric  equipment 
was  used  from  September  10,  1892,  until  the  date  of  the  lire  on 
January  4,  1893.  What  it  was  that  caused  this  electric  appliance 
to  give  out  on  the  night  of  January  fourth  is  involved  in  consider- 
able doubt.  The  rain  which  caused  the  leak  was  on  January  first. 
The  building  was  used  on  each  of  the  succeeding  days,  and  the 
electric  lights  were  in  constant  use  during  that  period.  From  Janu- 
ary second  to  January  fourth  it  was  extremely  cold,  the  temperature 
being  all  the  time  below  the  freezing  point,  so  that  there  could  be 
no  additional  leak  after  the  first  of  January.  During  this  period 
the  building  was  heated,  and  it  would  seem  that  any  moisture  that 
came  on  the  inside  of  the  building  on  January  first  would  have  dried 
up  long  before  the  time  of  the  fire  on  January  fourth.  The  fact 
that  this  wiring  was  in  use  on  January  second,  immediately  after  the 
iire,  when  the  walls  were  wet  in  consequence  of  this  leak,  without 
the  slightest  indication  that  the  insulation  was  defective,  renders  it 
improbable  that  the  leak  on  January  first  affected  the  insulation  of 
the  wires  so  that  it  set  fire  to  the  building  on  January  fourth,  and 
this  is  material  when  we  come  to  consider  the  method  adopted,  from 
which  the  plaintiff's  witnesses  seek  to  adduce  evidence  of  negligence 
on  the  part  of  the  defendant. 

In  connection  with  the  method  adopted  by  the  defendant,  the 
plaintiff  testified  that  he  told  the  defendant's  agent  that  he  wanted 
this  wiring  done  as  cheap  as  he  could  get  it.  Hogan,  the  agent, 
testified  (and  this  was  not  disputed  by  the  plaintiff)  that  his  first 
estimate  for  doing  the  work  was  $650  ;  that  the  plaintiff  objected 
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to  that  price  and  oflFered  $600,  which  was  finally  accepted.  The 
plaintiflE  also  testified  that  in  the  middle  of  November  there  was 
quite  an  extensive  leak  which  appeared  on  the  ceiling  in  the  build- 
ing in  which  the  fire  was  disco vered,  At  the  rear  of  the  skylight  and 
running  along  towards  the  front  of  the  building ;  that  there  was  a 
discoloration  on  the  ceiling  all  the  way  from  the  rear  end  of  the 
skylight  down  through  the  passageway;  that  the  molding  which 
covered  these  electric  wires  was  right  over  this  discoloration ;  that 
the  discoloration  was  around  and  on  both  sides  of  this  molding  and 
under  it ;  that  it  was  quite  a  large  leak,  and  the  plaintiff  had  to  take 
up  pails  and  buckets  and  set  them  around  the  floor  and  spread  saw- 
dust on  the  floor  to  keep  the  water  from  going  down  to  the  next 
floor ;  that  altogether  a  half  barrel  of  water  came  down  through  the 
leak ;  yet  during  all  the  time  that  the  walls  were  wet  from  this  leak 
these  electric  lights  were  used,  with  no  indication  that  tliere  was 
anything  defective  in  the  insulation,  or  that  dampness  of  the  walls 
had  affected  the  lighting  equipment.  The  second  leak  in  December 
also  appeared  to  have  affected  the  same  part  of  the  roof. 

We  now  come  to  the  evidence  offered  by  the  plaintiff  to  sus- 
tain his  allegation  that  the  defendant  in  adopting  the  method 
that  it  did  was  guilty  of  negligence,  and  in  determining  this 
question  of  course  we  must  assume  that  the  evidence  offered  by 
the  plaintiff  was  accepted  by  the  jury.  The  method  adopted  by 
the  defendant  was  described  by  the  plaintiff's  witnesses  as  '^  single 
electrical  wiring."  The  wire  used  by  the  defendant  was  a  copper 
wire,  tinned,  covered  with  a  coating  of  rubber,  and  on  top  of  the 
rubber  a  linen  tape  saturated  with  rubber.  These  wires  were  placed 
along  the  ceiling  and  covered  by  a  single-cap  molding  which  was 
of  wood  with  receptacles  in  which  the  wire  was  placed,  and  the 
molding  was  then  nailed  to  the  ceiling  of  the  room ;  that  the  wire 
in  general  use  at  that  time  was  subject  to  abrasion  where  the  insula- 
tion cracked  ;  that  if  there  was  a  bi*eak  in  the  insulating  material, 
and  there  was  moisture  or  metallic  contact  between  the  wire  and  some 
outside  object  or  substance,  there  was  danger  of  a  leak  of  the  elec- 
tricity. There  was  in  use  for  interior  wiring  at  the  time  what  was 
called  double  and  single-cap  molding.  The  double-cap  molding  con- 
sisted of  a  strip  of  wood  with  a  groove  in  which  the  wires  were  laid, 
and  covered  by  a  cap  that  was  nailed  on  to  keep  the  wires  in  place. 
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In  the  single-cap  molding  the  groove  was  in  the  molding,  and  this 
molding  was  nailed  to  the  ceiling,  the  diflEerence  being  that  in  the 
double-cap  molding  there  was  wood  between  the  wire  and  the  ceil- 
ing and  in  the  other  there  was  not.  The  experts  called  by  the 
plaintiff  testified  that  in  their  opinion  it  was  not  a  safe,  proper  and 
workmanlike  method  of  construction  on  the  top  floor  of  a  building 
immediately  under  the  roof  to  use  a  single-cap  molding,  because 
that  form  of  construction  was  liable  to  retain  any  moisture  that 
would  leak  through  the  roof,  and  that  holding  moisture  in  a  single- 
cap  molding  containing  wires  attached  to  these  appliances  would 
render  it  liable  to  cause  fire,  because  of  the  escape  of  electricity. 

Upon  cross-examination  of  the  plaintiff^s  witnesses  it  appeared 
that  incandescent  lighting  was  first  used  in  New  York  in  1880  or 
1881 ;  that  the  art  of  electric  lighting  from  that  time  on  has  been 
a  progessive  art,  and  from  time  to  time  improvements  and  changes 
have  been  introduced;  that  during  this  period  in  which  electric 
lights  have  been  progressing  there  have  been  different  opinions  held 
by  electricians  as  to  the  methods  in  which  wiring  should  be  put 
up  and  currents  applied  and  the  lighting  done,  and  there  has  been 
a  good  deal  of  dispute  and  controversy  on  these  subjects;  that 
single-cap  molding  was  in  use  in  New  York  and  in  Brooklyn  in 
1892  and  very  frequently  used;  that  up  to  and  including  July, 
1892,  the  witnesses  knew  of  but  one  fire,  which  was  at  848  Broadway, 
New  York,  caused  by  an  alternating  current  where  the  wires  were 
supported  by  a  molding  against  a  wooden  ceiling ;  that  it  was  not 
certain  whether  that  fire  was  before  or  after  July,  1892;  that  this 
flingle-cap  molding  was  used  on  the  ceiling  of  the  Fifth  Avenue 
Hotel,  where  electricity  was  installed  in  the  year  1892,  that  work 
being  done  under  the  supervision  of  one  of  the  witnesses  for  plaintiff ; 
that  the  roof  of  the  Fifth  Avenue  Hotel  was,  at  the  time  when  that 
wiring  was  put  on,  a  tar  gravel  roof,  laid  upon  felt  like  the  roof  of  the 
plaintiff's  building ;  that  these  moldings  in  the  Fifth  Avenue  Hotel 
have  remained  there  ever  since,  not  having  been  touched ;  that  this 
work  at  the  Fifth  Avenue  Hotel  was  done  under  the  direction  of  Mr. 
William  H.  Brown,  the  general  manager  of  the  company,  in  whose 
employ  the  witness  then  was,  a  man  of  large  experience  at  the  time  and 
a  very  able  man.  A  witness,  who  was  an  electrical  engineer  and  con- 
tractor and  the  general  superintendent  of  the  Complete  Construction 
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Company  of  New  York  from  the  latter  part  of  1888  until  the  latter 
part  of  1893,  testified  that  he  was  familiar  in  July,  1892,  and  before 
that  time,  with  the  work  of  electrical  wiring  for  buildings  for  the  use 
of  electricity  in  Brooklyn  and  New  York,  and  the  method  which  was 
in  general  use  by  electricians ;  that  he  was  familiar  with  the  single- 
cap  molding  of  the  character  which  was  shown  to  have  been  used 
in  the  plaintiff's  building ;  that  in  July,  1892,  it  was  not  good, 
proper,  safe  and  workmanlike  construction  to  use  a  single-cap 
molding  for  the  purpose  of  holding  in  place  the  wires  which  were 
laid  against  the  wall  immediately  under  the  roof  of  a  building  in 
this  vicinity ;  that  if  there  was  any  liability  of  moisture  these  wires 
should  be  placed  in  porcelain,  and  if  there  was  no  liability  of 
moisture  they  should  be  placed  in  double-cap  molding.  On  cross- 
examination  the  witness  testified  that  in  1892  he  was  also  engaged 
in  wiring  the  Fifth  Avenue  Hotel,  and  that  he  used  single-cap  mold- 
ing on  the  job ;  that  all  the  work  then  done  remained  in  the  same 
condition  to  the  time  of  the  trial ;  that  aingle-cap  molding  had  been 
discarded  at  that  time  generally.  Another  witness,  an  electrician, 
who  had  been  employed  by  the  Edison  Electric  Illuminating  Com- 
pany from  1889  to  1892,  was  called  by  the  plaintiff  and  testified 
that  he  was  acquainted  with  the  different  methods  in  general  vogue 
among  competent  electricians  for  wiring  buildings  for  electricity  in 
July,  1892,  and  this  vicinity;  that  it  was  not  the  practice  in  July, 
1892,  to  use  single-cap  molding  for  the  purpose  of  holding  in  place 
wires  which  were  laid  against  the  ceiling  immediately  under  the 
roof  of  a  building,  and  that  it  was  not  a  safe  construction  ;  that  it 
was  not  safe  because  there  was  a  risk  of  fire  being  caused  through 
some  action  of  the  current  in  contact  with  abrasions  of  the  wire  and 
moisture.  Another  electrical  engineer  was  called  by  the  plaintiff, 
who  testified  that  he  was  acquainted  with  the  method  of  electrical 
wiring  which  was  in  vogue  generally  among  electricians  in  July, 
1892;  that  in  view  of  the  art  of  electrical  wiring  as  it  existed  in 
July,  1892,  this  method  for  the  purpose  of  holding  wires  in  position 
on  ceiling  immediately  under  a  roof  was  not  good,  proper,  safe  and 
workmanlike  construction,  for  the  reason  that  a  molding  placed  in 
that  position  for  the  grooves  upward  would  tend  to  retain  moisture 
that  might  come  through  the  roof,  and,  therefore,  tend  to  produce 
leaks  between  the  wire.     Upon  cross-examination  he  testified  that 
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there  had  been  during  the  progress  of  the  art  of  electric  wiring  a 
considerable  variety  of  opinions  among  electricians  as  to  the  various 
appliances  used  in  electrical  equipment ;  that  the  matter  had  been 
the  subject  of  continual  experiment  and  improvement ;  that  as  to 
the  method  of  putting  up  wire  there  has  been  considerable  dis- 
cussion and  diversity  of  opinion,  but  that  the  methods  that  were  in 
vogue  in  1890  were  still  in  vogue  and  considered  good ;  that  the 
single-cap  molding  was  in  vogue  in  1890,  and  that  the  double-cap 
molding  came  in  very  soon  after  that ;  that  the  witness  lived  in  Con- 
necticut from  1887  to  1893,  and  did  not  have  during  those  years 
any  extensive  experience  in  regard  to  the  methods  of  putting  up 
electric  wiring  equipments  in  New  York  or  Brooklyn. 

I  have  thus  detailed  the  evidence  offered  by  the  plaintiff  upon 
which  this  verdict  of  the  jury  was  based,  and  with  the  single  excep- 
tion of  the  statement  of  one  witness  that  single-cap  molding  had 
gone  out  of  use  in  1892,  there  is  no  evidence  to  show  that  this 
method  adopted  by  the  plaintiff  was  not  one  in  general  use  at  the 
time  this  contract  was  made,  or  was  then  considered  an  improper 
method.  We  have  the  opinion  of  several  witnesses  that  it  was  not 
a  proper  method  and  dangerous  if  the  grooves  in  the  molding 
became  filled  with  water,  but  this  is  based  entirely  upon  the  opinions 
of  these  witnesses,  in  face  of  the  fact  that  this  method  was  at  the 
time  mentioned  in  use  for  purposes  of  this  character. 

On  behalf  of  the  defendant  it  was  proved  that  the  wire  used  for 
wiring  this  building  was  what  is  known  as  "  Bishop's  White  Core 
Rubber-covered  wire,"  described  by  the  plaintiff's  witnesses  as  being 
the  best  wire  in  use.  The  superintendent  of  the  defendant,  who 
had  been  such  superintendent  up  to  the  year  1899,  when  he  was 
employed  in  the  same  capacity  by  the  Edison  Company,  testified 
that,  in  accordance  with  the  practice  in  vogue  in  the  summer  of 
1892,  there  was  no  distinction  drawn  with  reference  to  the  use  of 
the  single-cap  molding  or  double-cap  molding  between  the  ceiling 
of  top  stories  and  the  ceiling  of  other  stories  in  buildings ;  that 
during  all  his  experience  he  never  knew  of  a  fire  originating  under- 
neath a  molding  where  the  alternating  current  was  used ;  that 
double-cap  molding  at  that  time  was  occasionally  used,  but  had  not 
come  in  general  use.  The  inspector  of  the  board  of  fire  under- 
writers testified  that  he  had  been  inspecting  electric  wiring  for  the 
App.  Div.— Yol.  LXXXIX.        87 
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board  of  fire  underwriters  for  upwards  of  ten  years ;  that  in  the 
summer  of  1892  he  had  made  frequent  inspections  of  electric  wiring 
installation  in  New  York  and  Brooklyn  for  the  board  of  fire  under- 
writers; that  he  inspected  the  wiring  electrical  appliance  on  the 
premises  of  the  plaintiflE ;  that  he  inspected  the  method  by  which 
the  wires  were  put  on  the  walls  and  ceilings ;  that  he  saw  the  kind 
of  molding  that  was  put  up  and  saw  the  place  where  it  was  put 
up ;  that  he  was  acquainted  with  this  single-cap  molding  and  that 
it  was  universally  used  on  the  ceiling  in  dry  places ;  that  at  that 
time  it  was  used  also  on  top  ceilings  as  well  as  other  parts  of  build- 
ings ;  that  they  did  not  discriminate  between  the  tops  and  other 
parts  of  buildings ;  that  this  molding  was  such  as  was  used  for 
electrical  wiring  in  the  summer  of  1892.  Several  witnesses  who 
were  experts  were  called  for  the  defendant  and  testified  that  in  the 
summer  of  1892  single-cap  molding  was  generally  in  use  in  Brook- 
lyn and  in  New  York;  that  double-cap  molding,  or  molding 
sometimes  called  "  box  molding  "  had  not  come  into  extensive  use 
in  the  summer  of  1892  for  branch  circuits ;  that  wiring  men  generally 
used  single-cap  molding;  that  single-cap  moldings  on  ceilings  on 
top  stories  was  generally  proper  practice  at  that  time,  and  many 
buildings  were  detailed  by  the  witnesses  for  the  defendant  which 
were  wired  for  electric  lighting  about  this  time  and  in  which  this 
method  adopted  in  the  plaintiflPs  building  was  employed.  There 
was  also  evidence  of  the  defendant  that  double-cap  molding  sub- 
sequently superseded  the  single-cap  molding  because  of  the  fact 
that  the  board  of  fire  underwriters  prohibited  single-cap  molding, 
but  this  was  some  time  after  1892.  The  evidence  as  to  the  build- 
ings that  had  been  wired  by  the  same  methods  adopted  by  the 
defendant  about  the  year  1892,  or  just  prior  thereto,  in  New  York, 
was  uncontradicted  by  the  plaintiff,  and  the  great  mass  of  expert 
testimony,  I  think,  conclusively  established  that  fact.  In  fact,  it 
may  be  said  that  the  evidence  is  almost  uncontradicted  that  at  this 
time  the  single-cap  molding  was  in  extensive  use  for  the  installation 
of  this  character  of  electric  lighting ;  that  no  fire  had  ever  been  caused 
by  the  use  of  such  molding ;  and  while  certain  electrical  experts 
considered  it  dangerous,  it  was  the  method  usually  adopted  for 
wiring  buildings. 

We  have,  as  the  evidence  upon  which  the  plaintiff  seeks  to  estab- 
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liah  negligence,  the  testimony  of  four  persons  who  were  connected 
with  the  installation  of  electrical  wiring  in  New  York  in  1892,  that 
in  their  opinion  this  method  adopted  by  the  defendant  was  danger- 
ous and  unsuitable.  We  have  on  the  other  hand  testimony  speci- 
fying buildings  and  instances  in  which  this  method  was  adopted. 
"We  have  the  uncontradicted  evidence  that,  with  one  exception,  the 
date  of  which  is  not  fixed,  no  fire  had  ever  occurred  in  consequence 
of  the  adoption  of  such  a  method  as  that  used  by  the  defendant,  and 
the  fact  which  may  be  said  to  be  undisputed  by  any  substantial  evi- 
dence that  this  was  the  method  generally  in  use.  It  is  evident  that 
the  verdict  of  the  jury  that  the  adoption  of  this  method  was  negli- 
gent was  clearly  against  the  weight  of  evidence  and  should  not  be 
allowed  to  stand. 

The  question  further  is  whether  it  can  be  said  that  there  was  no 
evidence  to  show  negligence,  so  that  the  court  was  justified  in  dis- 
missing the  complaint.  It  is  proper  to  call  attention  to  the  fact 
that  there  is  no  evidence  to  show  that  improper  materials  were  used. 
The  evidence  is  substantially  undisputed  that  the  wiring  and  mold- 
ing used  were  of  the  proper  character  and  of  the  kind  generally  in  use, 
the  sole  criticism  upon  the  defendant's  metliod  being  that  this  single- 
cap  molding  was  used.  The  fact,  that  a  piece  of  wire  was  produced, 
which  was  taken  from  the  wiring  used  in  a  stable  by  this  defendant 
company,  is  no  evidence  that  such  wire  was  used  in  the  building  in 
question.  The  statement  of  the  plaintiff,  who  had  no  experience 
with  electric  wiring,  that  the  piece  of  wire  produced  was  of  the  same 
character  as  the  wire  used  in  this  building,  is  completely  overcome 
by  the  testimony  as  to  the  character  of  the  wire  used,  and  it  is  con- 
ceded by  all  of  the  witnesses  that  the  wire  specified  by  the  defend- 
ant's witnesses  as  used  in  the  building  was  of  the  best  character  and 
proper  for  the  purpose. 

The  rule  of  law  applicable  to  a  question  of  this  kind  is  not  in  sub- 
stantial dispute.  The  defendant  was  employed  to  wire  the  plaintiff's 
house  for  the  purpose  of  electric  lighting.  It  accepted  such  employ- 
ment and  undertook  to  do  the  work.  It  assumed  no  obligation  to 
furnish  the  best  materials  or  the  best  method.  It  did  not  insure 
that  the  wires  when  used  would  continue  for  any  definite  or  indefi- 
nite period  to  safely  transmit  the  electric  current  to  the  building. 
What  it  undertook  to  do  was  to  use  the  care  and  skill  ordinarily 


Digitized  by  VjOOQ IC 


580    HERZOG  v.  MUNICIPAL  ELECTRIC  LIGHT  CO. 


First  Department,  January,  1904.  [Vol.  89. 

used  by  those  engaged  in  furnishing  these  appliances,  and  it  is  only 
for  a  neglect  to  perform  this  duty  tliat  it  can  be  held  liable.  The 
workmen  that  were  employed,  so  far  as  appears,  were  competent 
men  to  do  the  work.  The  materials  that  were  employed  were  proper 
materials  for  tlie  purpose.  The  method  employed,  including  this 
molding,  was  that  in  general  use  at  the  time,  employed  in  a  large 
number  of  buildings  which  are  specified  in  the  evidence.  It  is  true 
that  several  experts  considered  that  the  method  was  not  safe  ; 
but  a  larger  number  of  experts  considered  that  it  was  a  safe  and 
proper  method  at  the  time  it  was  applied,  and  was  so  considered  by 
those  engaged  in  the  business  of  wiring  for  the  use  of  electricity. 
The  work  was  finished  in  August  and  the  electricity  was  turned  on 
about  the  tenth  of  September,  and  its  use  continued  for  nearly  four 
months  without  disclosing  any  defect,  although  both  in  November 
and  December  there  had  been  a  leak  in  the  roof  which  had  dis- 
colored the  wall  along  which  this  wire  was  carried.  There  was  no 
evidence  that  at  the  time  this  work  was  done  the  roof  had  ever 
leaked,  or  that  there  was  any  reason  to  anticipate  that  the  roof 
would  leak  and  make  the  ceiling  of  this  room  damp  so  that  the 
method  adopted  would  be  dangerous  or  improper ;  and  there  is  no 
evidence  that  an  electric  wire  used  to  carry  an  alternating  current 
had  ever  set  fire  to  a  building  when  installed  in  the  manner  adopted 
by  the  defendant.  The  defendant  might  have  adopted  a  method 
which  subsequent  experience  had  shown  would  be  safer  than  that 
adopted,  but  the  defendant  was  not  chargeable  with  the  knowledge 
that  has  been  acquired  by  experience  with  electricity  after  the  work 
was  done.  The  utmost  that  could  be  said  from  the  evidence  was 
that  the  method  that  should  be  adopted  in  doing  such  work  was  a 
matter  about  which  experts  differed,  and  that  the  defendant  adopted 
a  method  which  was  approved  by  a  majority  of  those  having  expert 
knowledge  upon  the  subject.  The  obligation  assumed  by  the  defend- 
ant was  not  different  from  that  assumed  by  a  physician  or  surgeon 
called  in  to  attend  a  patient  who  needed  professional  advice. 

In  Pike  v.  Honsmger  (155  N.  Y.  201)  the  Court  of  Appeals 
say :  "  The  rule  of  reasonable  care  and  diligence  does  not  require 
the  exercise  of  the  highest  possible  degree  of  care,  and  to  render  a 
physician  and  surgeon  liable  it  is  not  enough  that  there  has  been  a 
less  degree  of  care  than  some  other  medical  man  might  have  shown. 
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or  less  than  even  he  himself  might  have  bestowed,  bat  there  must 
be  a  want  of  ordinary  and  reasonable  care,  leading  to  a  bad  result. 
*  *  *  The  rule  requiring  him  to  use  his  best  judgment  does  not 
hold  him  liable  for  a  mere  error  of  judgment,  provided  he  does  what 
he  thinks  is  best  after  careful  examination."  This  same  general 
principle  has  been  applied  in  cases  where  the  plaintiff's  property 
was  destroyed  by  fire  in  consequence  of  an  explosion,  or  a  fire  hap- 
pening upon  adjoining  premises  in  possession  of  the  defendant.  In 
CosvUch  V.  S,  0.  Co,  (122  N.  Y.  118)  the  obligation  of  a  person  in 
the  use  of  his  property  as  affecting  the  property  adjoining  is  stated 
as  follows :  '^  The  defendant  was  not  maintaining  a  nuisance.  Its 
business  was  lawful,  and  in  its  conduct  the  law  does  not  impose  the 
obligation  of  saving  harmless  others  from  the  consequences  resulting 
from  the  occurrence  of  inevitable  accident,  but  rather  burdens  it 
simply  with  the  duty  of  using  reasonable  care  and  caution  to  save 
others  from  injury.  If  it  omitted  that  duty  and  failed  to  observe 
that  ordinary  care  which  was  incumbent  upon  it,  then  because  of  such 
neglect  it  became  legally  chargeable  with  the  damages  directly  result- 
ing therefrom,  but  not  otlierMdse.  *  *  *  As  the  existence  of  negli- 
gence is  an  affirmative  fact  to  be  established  by  him  who  allege*  it 
as  a  foundation  of  his  right  of  recovery,  it  was  incumbent  upon  the 
plaintiffs  to  point  out  by  evidence  the  defendant's  fault,  for  the 
presumption  is,  until  the  contrary  appears,  that  every  man  has  per- 
formed his  duty."  The  same  rule  is  applicable  where  an  employee 
has  been  injured  by  machinery  or  appliances  furnished  by  his 
employer.  In  Harley  v.  B,  C.  M.  Co,  (142  N.  T.  31)  this  obliga- 
tion  upon  the  master  is  stated  as  follows :  "  The  master  does  not 
guarantee  the  safety  of  his  servants.  He  is  not  bound  to  furnish 
them  an  absolutely  safe  place  to  work  in,  but  is  bound  simply  to  use 
reasonable  care  and  prudence  in  providing  such  a  place.  He  is  not 
bound  to  furnish  the  best  known  appliances,  but  only  such  as  are 
reasonably  fit  and  safe.  He  satisfies  the  requirements  of  the  law  if  in 
the  selection  of  machinery  and  appliances  he  uses  that  degree  of  care 
which  a  man  of  ordinary  prudence  would  use,  having  regard  to  his 
own  safety,  if  he  were  supplying  them  for  his  own  personal  use.  It 
is  culpable  negligence  which  makes  the  master  liable,  not  a  mere 
error  of  judgment." 

In  Reisa  v.  K  T.  S.  Co.  (128  N.  Y.  103)  the  same  rule  was 
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applied  in  a  case  nmcli  like  the  present,  where  the  defendant  was 
employed  to  supply  steam  by  means  of  a  connection  in  its  basement 
with  the  mains  or  pipes  under  the  street  and  a  system  of  pipes, 
yalves  and  meters  set  up  by  it  in  the  basement  of  the  plaintiffs' 
building.  The  defendant's  mechanics  put  in  and  adjusted  the 
apparatus  in  the  latter  part  of  June,  1887,  and  had  finished  it  on 
Saturday,  July  second.  A  few  days  after,  when  the  appliances 
were  first  used,  a  valve  was  blown  off  and  steam  escaped  into  the 
basement,  doing  damage  to  the  plaintiffs'  goods,  for  which  they 
sought  to  recover.  The  plaintiffs  claimed  that  this  valve  blew  out 
because  the  screw  by  whicii  it  was  fastened  into  the  valve  was  too 
small,  and  that,  therefore,  the  threads  of  the  screw  did  not  hold ; 
and  in  holding  the  defendant  not  liable  the  court  say  :  "  If  this  was 
the  defect,  there  is  no  proof  that  any  ordinary  care  ought  to  have  dis- 
covered it.  The  bonnet  and  the  valve  were  made  by  competent  manu- 
facturers and  had  been  properly  tested  by  them,  and  the  defendant 
had  no  reason  to  expect  such  an  imperfection.  When  the  steam  was 
let  on,  the  second  day  of  July,  the  bonnet  and  valve  proved  adequate, 
and  there  was  no  indication  from  the  examination  then  made  of  any 
imperfection  or  weakness  therein,  and  they  were  able  to  stand  the 
pressure  to  which  they  were  subjected  until  the  time  of  the  explo- 
sion on  the  fifth  day  of  July.  One  or  two  witnesses  gave  opinions 
that  if  the  screw  had  been  large  enough  it  would  not  probably  have 
blown  out ;  but  there  is  considerable  other  evidence  from  witnesses 
shown  to  be  competent  to  speak  upon  the  subject  that,  by  the 
formation  of  what  is  called  a  water  ram,  the  bonnet  would  have  been 
pressed  out  even  if  the  screw  had  been  large  enough  to  fit  closely 
and  compactly  into  the  valve,  and  that  the  pressure  would  cause  an 
expansion  of  the  nut  or  valve  into  which  the  screw  passed,  so  that 
it  could  be  blown  out  without  injuring  the  thread.  The  accident 
was  a  very  unusual  one,  which  had  never  before  happened  in  the 
business  of  the  defendant,  and  it  was  not  bound  to  anticipate  or 
guard  against ; "  and  it  was  held  that  there  was  no  evidence  of 
negligence  which  justified  the  court  in  submitting  the  question 
of  the  defendant's  liability  to  the  jury. 

In  German-Am.  Ins,  Co.  v.  Standard  Gas  LigM  Co.  (67  App. 
Div.  539)  we  sustained  a  judgment  for  the  plaintiff  where  a  work- 
man employed  by  the  defendant  had  been  engaged  in  performing 
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the  work  that  the  defendant  was  employed  to  do  and  thereby  caused 
injury  to  the  property  insured  by  the  plaintiflE ;  but  this  was  based 
solely  upon  the  negligent  act  of  the  defendant's  workman  in  apply- 
ing a  match  to  locate  a  leak  in  the  gas  pipe  in  immediate  proximity 
to  inflammable  material  —  a  very  different  question  from  that  pre- 
sented where  the  negligence  charged  is  in  selecting  a  method  of 
installation  of  electric  wiring,  where  the  most  that  can  be  said  is 
that  there  was  a  difference  of  opinion  among  electricians  and 
experts  as  to  the  best  method  of  doing  the  work,  and  where  the 
defendant  adopted  one  of  the  methods  then  in  general  use  and 
which  was  approved  by  experts  skilled  in  the  art. 

Applying  the  rule  that  obtains  in  all  cases  where  a  defendant  is 
sought  to  be  charged  with  negligence,  we  think  that  the  evidence 
was  not  sufficient  to  justify  a  finding  of  negligence ;  that  the  most 
that  can  be  said  is  that  the  defendant  adopted  a  method  which 
some  experts  engaged  in  the  business  considered  to  be  unsafe,  but 
other  experts  who  were  equally  competent  to  judge  considered  safe, 
and  which  was  in  general  use  at  that  time ;  and  that  if  a  mistake 
was  made,  it  was  an  error  of  judgment  and  not  negligence.  Taking 
this  view  of  the  case,  we  think  the  court  below  was  clearly  right  in 
dismissing  the  complaint,  and  the  judgment  appealed  from  should 
be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Bbien  and  McLaughlin,  JJ.,  concurred ; 
Hatch,  J.,  dissented. 

Judgment  affirmed,  with  costs. 


Sabah  Mat  Le  Bbantz,  Respondent,  v.  James  A.  Campbell, 
Appellant,  Impleaded  with  William  G.  Conklin,  Individually  and 
as  Executor,  etc.,  of  Sabah  Ann  Waters,  Deceased,  and  Others. 

ejection  thai  a  court  7uu  not  jurUdietion  —  it  may  he  raised  at  the  trial,  although 
not  taken  by  demurrer  or  anetoer,  and  aWiough  the  answer  asks  for  affirmative 
relitf —  amendment  of  an  answer  or  the  substitution  of  a  demurrer  therefor  — 
when  unnecessary,  denied. 

Under  section  499  of  the  Code  of  Civil  Procedure,  an  objection  to  the  juris- 
diction of  the  court,  or  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  is  not  waived  by  a  failure  to  take  such  objection  by 
demurrer  or  answer,  but  may  be  raised  by  any  party  to  the  action  at  the  trial 
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A  defendant  is  not  precluded  from  objecting  to  the  jurisdiction  of  the  court 
upon  the  trial  by  the  fact  that  his  answer  contains  a  demand  for  afArmattve 
relief. 

After  a  case  has  been  set  down  for  trial,  the  court  is  justified  in  refusing  to  allow 
an  answer  to  be  amended  or  a  demurrer  to  be  substituted  therefor,  where  the 
question  sought  to  be  raised  by  such  amendment  or  demurrer  can  be  presented 
under  the  existing  answer. 

Appeal  by  the  defendant,  James  A.  Campbell,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
7th  day  of  November,  1903,  denying  the  said  defendant's  motion  for 
leave  to  serve  an  amended  answer,  or  to  withdraw  his  answer  and 
serve  a  demurrer  to  the  complaint. 

Bobert  Ludlow  JFbwler,  for  the  appellant. 

Alexander  S.  Bacon,  for  the  respondent 

Inqraham,  J. : 

The  action  is  brought  to  establish  a  last  will  of  the  decedent, 
Sarah  Ann  Waters,  as  a  lost  will.  The  complaint  alleges  that  on 
the  11th  day  of  December,  1902,  the  said  Sarah  Ann  Waters 
departed  this  life,  leaving  a  last  will  and  testament  executed  on 
January  28,  1899,  as  a  will  of  real  and  personal  property,  and  with- 
out ever  having  revoked,  annulled,  canceled  or  amended  in  any 
form  or  manner  the  whole  or  any  part  thereof ;  and  that  at  the 
time  of  the  death  of  the  said  Sarah  Ann  Waters  the  said  last  will 
and  testament  was  a  valid,  existing  instrument  as  and  for  the  last 
will  and  testament  of  the  property,  real  and  personal,  of  the  said 
Sarah  Ann  Waters ;  that  subsequent  to  the  death  of  decedent  there 
existed  two  other  instruments,  each  of  which  purported  to  be  the 
last  will  and  testament  of  the  decedent;  but  alleges  that  at  the 
time  these  instruments  purport  to  have  been  executed  the  decedent 
was  without  testamentary  capacity  ;  and  the  judgment  asked  for  is 
that  these  two  instruments  be  declared  to  be  void  and  that  the  will 
of  1899  be  established  as  the  last  will  and  testament  of  the 
decedent. 

The  complaint  was  verified  in  December,  1902,  and  the  action 
seems  to  have  been  at  issue  as  to  all  of  the  defendants  prior  to  the 
March  term,  1903,  for  which  term  it  was  regularly  noticed  for  trial 
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and  a  note  of  issue  filed.  It  was  reached  for  trial  on  October  16, 
1903,  when,  because  of  the  necessity  of  bringing  in  other  parties 
defendant,  the  trial  was  adjourned  to  October  twenty-second,  on 
which  day  it  was  set  for  November  ninth  for  trial.  On  the  26th 
day  of  October,  1903,  after  the  case  was  set  down  for  trial  on  the 
ninth  of  November,  the  defendant  Campbell  changed  his  attorney, 
whereupon  a  motion  was  made  for  Feave  to  serve  an  amended 
answer  which  was  annexed  to  the  motion  papers,  or  for  leave  to 
withdraw  the  answer  and  serve  a  demurrer,  attacking  the  jurisdic- 
tion of  the  court  to  entertain  the  action,  the  amendment  being  to 
strike  from  the  original  answer  an  allegation  that  the  last  of  the  two 
wills  attacked  by  the  plaintiff  was  the  last  will  and  testament  of  the 
decedent,  and  asking  that  such  will  be  declared  to  be  the  last  will 
and  testament.  That  motion  was  denied  and  the  defendant  Camp- 
bell appeals. 

The  object  of  this  amendment  apparently  is  to  avoid  what  it  is 
alleged  would  be  a  submission  to  the  jurisdiction  of  the  court  by 
asking  for  affirmative  relief.  It  would  seem  that  the  defendant 
Campbell  cannot  be  prejudiced  by  having  this  demand  remain  in 
the  answer,  for,  assuming  that  the  Supreme  Court  had  no  jurisdic- 
tion in  this  action,  the  complaint  would  be  dismissed  upon  the  trial, 
as  by  section  499  of  the  Code  of  Civil  Procedure  an  objection  to 
the  jurisdiction  of  the  court  or  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  is  not  waived  by  a 
failure  to  take  the  objection  by  demurrer  or  answer.  Where  these 
objections  exist  they  may  be  taken  advantage  of  by  any  party  to 
the  action  at  the  trial,  whether  they  are  raised  by  demurrer  or 
answer,  or  not.  There  does  not  seem  to  be  any  admission  in  the 
answer  that  this  defendant  now  desires  to  deny,  and  under  the 
answer  the  defendant  may  raise  all  of  the  questions  that  he  desires 
to  raise  upon  the  trial.  The  fact  that  a  defendant  asks  for  affirma- 
tive relief  in  his  answer  does  not  oblige  him  to  insist  upon  such 
affirmative  relief  upon  the  trial.  The  Special  Term  was  justified  in 
such  a  case  in  refusing  to  allow  an  amendment  which  could  be  of 
no  substantial  benefit  to  the  moving  party,  and  which  would  delay 
the  trial  when  the  action  was  at  issue  and  had  been  set  down  for 
trial.  Under  such  circumstances  an  amendment  should  not  be  allowed 
unless  it  can  be  seen  that  it  is  required  by  the  substantial  interests 
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of  the  partj  making  the  application.  While  I  believe  that  parties 
should  be  allowed  to  frame  the  pleadings  so  as  to  present  the  ques- 
tions to  be  determined  in  the  manner  they  desire,  yet  when  it  is  quite 
apparent  that  the  amendment  can  be  of  no  substantial  benefit  to  the 
party  asking  for  it,  and  where  the  case  has  been  prepared  for  trial 
upon  the  pleadings  as  they  are  and  set  down  for  trial,  the  court  is 
justified  in  refusing  to  allow 'the  amendment. 

Without  passing  upon  any  of  the  questions  involved  in  the  action, 
or  expressing  an  opinion  as  to  whether  or  not  the  plaintiff  can  main- 
tain this  action,  we  think  the  court  below  was  justified  in  refusing 
the  relief  asked  for. 

It  follows  that  the  order  appealed  from  should  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Van  Brunt,  P.  J.,  O'Brien,  MgLaughun  and  Hatch,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Walter  S.  Weux)n,  Appellant,  v.  James  N.  Brown  and  Henry 
K.  Wilson,  Respondents. 

Equity  ease  —  ths  court  may  ttrike  it  from  the  calendar  of  the  Trial  Term,  alihough 
the  party  may  be  estopped  from  insisting  thereon — under  what  ctgreemeni  relating 
to  carrying  on  a  business  an  accounting  must  be  had  before  an  action  lies  at  law. 

The  fact  that  the  defendants  in  an  action  in  equity  are  estopped  from  insisting 
that  the  action  should  be  tried  as  one  in  equity  does  not  preclude  the  court,  sit- 
ting at  a  Trial  Term,  from  granting  the  defendants'  motion  to  strike  the  case 
from  the  Trial  Term  calendar*  as  the  estoppel  of  the  defendants  does  not  extend 
to  the  court. 

The  complaint  in  an  action  alleged  that  the  plaintiff  entered  into  an  agreement 
with  the  defendants,  by  which  the  plaintiff  agreed  to  do  all  things  in  his  power 
in  and  about  the  matters  and  business  which  had  theretofore  been  conducted  by 
a  certain  corporation  for  the  purpose  of  enabling  the  defendants  to  handle  the 
same,  to  carry  out  the  said  transactions  and  make  whatever  profits  they  could; 
that  the  defendants  agreed  to  do  the  said  business,  carry  on  the  said  transactions 
and  to  pay  the  plaintiff,  in  consideration  of  the  services  performed  by  him  as 
aforesaid,  one-third  of  whatever  profits  should  be  made  and  received  by  them 
in  and  about  the  transactions  and  business. 
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The  complaint  further  alleged  that  the  defendants  had  reaped  at  least  116,000 
profits  from  the  business  and  demanded  Judgment  for  one-third  of  that  amount 
with  interest.  There  was  no  allegation  that  the  plaintiff  ever  became  an 
employee  of  the  defendants. 

Htld,  that  the  action  was  one  in  equity; 

That  before  an  action  at  law  could  be  maintained  upon  the  agreement  it  was 
necessary  that  an  adjustment  of  the  accounts  of  the  business  be  had  either  by 
legal  proceedings  or  by  an  accounting  between  the  parties. 

Van  Brunt,  P.  J.,  dissented  upon  another  ground. 

Appeal  by  the  plaintiff,  "Walter  S.  Weldon,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Trial  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  6th  day 
of  November,  1903,  granting  the  defendants'  motion  to  strike  the 
case  from  the  calendar  of  the  Trial  Term  upon  the  ground  that  the 
action  is  in  equity. 

Wales  F,  Severcmcej  for  the  appellant. 
Charles  F.  Mathewson^  for  the  respondents. 

Inqraham,  J. : 

When  this  case  was  before  this  court  on  an  appeal  from  an  order 
referring  the  issues  for  trial  (84  App.  Div.  488),  we  held  that  the 
action  was  one  in  equity,  alleging  the  joint  interest  of  the  plaintiff 
and  the  defendants  in  certain  transactions,  the  profits  of  which  were, 
by  an  agreement  between  the  parties  to  be  divided,  to  which  the 
plaintiff  was  to  be  entitled  to  one-third ;  that  the  action  was  thus  to 
be  tried  as  an  action  in  equity  at  Special  Term  where,  upon  the 
plaintiff's  right  to  a  share  of  such  profits  being  established,  the  court 
would  be  justified  in  directing  an  accounting  before  a  referee,  but 
that  a  reference  was  improper  until  the  right  of  the  plaintiff  to  a 
portion  of  the  profits  was  established  upon  the  trial.  After  this 
decision  the  court  at  Trial  Term  struck  the  case  from  the  Trial  Term 
calendar  upon  the  ground  that  the  action  was  one  to  be  tried  at 
Special  Term,  and  from  that  order  the  plaintiff  appealed,  claiming 
his  right  to  try  the  case  as  an  action  at  law  and  that  the  defendants 
are  estopped  from  insisting  that  the  action  was  one  to  be  tried  at 
Special  Term. 

Assuming  that  the  defendants  are  estopped  from  insisting  that  the 


Digitized  by  VjOOQ IC 


588  WELDON  v.  BROWN. 

First  Depabtmbkt,  January,  1904.  [Vol.  89. 

action  should  be  tried  as  one  in  equity,  the  court  was  not  estopped 
from  refusing  to  try  before  a  jury  an  action  in  wliich,  from  the  facts 
alleged,  a  court  of  equity  only  could  grant  the  plaintiflE  any  relief. 
The  counsel  for  the  appellant,  notwithstanding  the  views  before 
expressed,  again  insists  that  the  action  is  one  at  law.  The  cause  of 
action  alleged  was  based  upon  an  agreement  made  October  1,  1892, 
between  the  plaintiff  and  the  defendants  by  which  the  plaintiff 
agreed  to  do  all  things  in  his  power  in  and  about  the  matters  and 
business  which  had  before  been  conducted  by  the  Anglo-American 
Mortgage  and  Trust  Company,  a  corporation  in  which  this  plaintiff 
had  been  an  employee  and  the  defendant  Brown  had  been  an  officer, 
for  the  purpose  of  enabling  the  defendants  to  handle  the  same,  carry 
out  the  said  transactions  and  make  whatever  profits  they  could  in 
the  premises,  and  the  defendants  agreed  to  do  the  said  business, 
carry  on  the  said  transactions  and  to  pay  this  plaintiff  in  considera- 
tion of  the  services  to  be  performed  by  him  as  aforesaid  one-third 
of  whatever  profits  should  be  made  and  received  by  them  in  and 
about  the  said  transactions  and  business  ;  and  it  is  alleged  that  the 
plaintiff  proceeded  with  the  execution  of  his  part  of  the  agreement 
up  to  on  or  about  October  1,  1894,  and  in  some  of  the  said  transac- 
tions and  business  the  plaintiff  received  from  the  defendants  his  said 
one-third  part  of  the  profits  made  thereon,  but  that  in  nearly  all  of 
the  said  transactions  and  business  the  profits  came  directly  into  the 
hands  of  the  defendants  in  the  first  instance  and  were  received  by 
them,  and  the  defendants  are  the  only  persons  who  kept  a  record  of 
said  profits,  and  who  know  the  nature,  extent  and  details  thereof 
and  of  the  said  business ;  that  the  defendants  made  large  profits  in 
said  business  and  transactions,  and  said  profits  so  made  and  received 
by  the  defendants  amounted  to  at  least,  during  the  time  stated, 
the  sum  of  $15,000,  of  which  this  plaintff  was  entitled  under  the 
agreement  aforesaid  to  one-third,  viz.,  the  sum  of  $5,000,  and  the 
plaintiff  demands  judgment  against  the  defendants  for  the  sum  of 
$5,000,  with  interest. 

There  is  here  no  allegation  of  an  employment  of  the  plaintiff  by 
the  defendants.  It  is  not  alleged  that  he  ever  became  their  employee, 
but  that  the  parties  entered  into  an  agreement  by  which  certain  busi- 
ness transactions  were  to  be  carried  on  and  the  profits  realized  there- 
from divided,  the  plaintiff  to  receive  one-third  and  the  defend- 
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ants  two-thirds.  I  supposed  it  was  settled  that  an  adjustment  of 
the  accounts  of  the  business,  either  by  legal  proceedings  or  by  an 
accounting  between  the  parties  was  necessary  before  an  action  at 
law  could  be  maintained  to  recover  the  balance  due.  There  is 
a  class  of  cases  where  the  contract  is  one  of  employment,  the 
compensation  to  be  determined  by  a  percentage  of  the  profits 
of  the  business  in  which  the  employee  is  engaged,  but  this  action 
is  not  within  this  class,  because  here  there  is  no  allegation  of 
an  employment  of  the  plain tiflE  by  the  defendants.  Upon  the 
allegation  of  this  complaint  he  never  became  an  employee  entitled 
to  compensation  for  his  services.  What  he  did  was  to  agree  to  ren- 
der service,  not  for  the  defendants,  but  "  in  and  about  the  matters 
and  business  hereinbefore  set  forth  for  the  purpose  of  enabling  the 
defendants  to  handle  the  same,  carry  out  the  said  transactions  and 
make  whatever  profits  they  could  in  the  premises."  Here  his  agree- 
ment related  to  the  business  that  was  to  be  carried  on,  not  to  service 
to  be  rendered  for  the  defendants,  and  the  defendants  agreed  to  do 
the  business,  carry  out  the  transactions  and  to  pay  the  plaiutiflF,  in 
consideration  of  the  services  to  be  performed  by  him,  one-third  of 
whatever  profits  should  be  made  and  received  by  him  in  and  about 
the  said  transactions  and  business.  As  I  view  these  allegations 
there  was  no  more  an  allegation  of  employment  than  there  is  in 
every  copartnership  or  joint  adventure  by  which  the  parties  agreed 
to  devote  their  time  and  attention  to  a  specific  business  and  to  divide 
the  profits. 

In  all  the  cases  cited  by  the  plaintiff  there  was  a  distinct  allegation 
of  employment  by  which  the  plaintifE  was  employed  to  perform  serv- 
ices and  for  which  he  was  to  receive  compensation,  but  whatever 
the  draftsman  of  this  complaint  intended,  he  has  not  succeeded  in 
alleging  that  this  plaintiff  was  ever  employed  by  the  defendants  to 
do  anything,  or  that  the  relation  of  employer  and  employee  ever 
existed  between  them.  Whether  this  arrangement  is  characterized 
in  the  complaint  as  a  copartnership  or  not,  the  substantial  relation 
was  that  of  a  joint  adventure  in  relation  to  particular  transactions, 
the  profits  of  which  wer©  to  be  divided.  To  enforce  such  an  agree- 
ment an  accounting  is  necessary  before  an  action  at  law  can  be  main- 
tained ;  and  we  so  expressly  held  upon  the  former  appeal  (84  App. 
Div.  483). 
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It  follows  that  the  justice  below  was  justified  in  refusing  to  try 
this  action  as  an  action  at  law,  and  the  order  appealed  from  must  be 
affirmed,  with  ten  dollars  costs  and  disbursements. 

O'Bbien,  McLaughlin  and  Hatch,  J  J.,  concurred. 

Van  Brunt,  P.  J.  (dissenting)  : 

Under  the  provisions  of  the  Code  (§  968),  the  plaintiflE  was  clearly 
entitled  to  attempt  to  try  this  case  as  an  action  at  law.  If  he  could 
not  establish  any  claim  without  equitable  relief,  his  complaint  should 
be  dismissed.     {Glenn  v.  Lancaster ^  109  N.  Y.  642.) 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Joseph  Goldkranz,  Respondent,  v.  Metkopolitan  Street  Railway 
Company,  Appellant. 

Negligence — collision  between  a  wagon  and  a  street  car — mhat  proof  does  not  estalh 
lish  negligence  on  the  part  of  the  street  ear  company  or  the  absence  of  contribitUny 
negligence. 

ki  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff  while  driving  a  wagon  through  the  streets  of  the  city  of  New  York  at 
two  o'clock  in  the  morning,  in  consequence  of  a  collision  between  the  wagon 
and  one  of  the  defendant's  street  cars,  the  evidence  tended  to  show  that  the 
wagon  was  being  driven  along  a  street  which  intersected  the  street  on  which 
the  defendant's  railroad  was  operated;  that  the  wagon  was  unlighted,  while 
the  car  was  brilliantly  lighted,  and  that  both  vehicles  were  moving  rapidly. 

The  plaintiff  admitted  that  he  saw  the  car  and  could  have  stopped  his  wagon 
and  have  allowed  the  car  to  pass.  He,  however,  made  no  effort  to  stop  or  avoid 
the  car,  thinking  that  he  could  pass  in  front  of  it  in  safety. 

There  was  no  evidence  that,  when  the  plaintiff  drove  upon  the  track  in  front  of 
the  approaching  car,  the  motorman  could  have  stopped  the  car  in  time  to  avoid 
the  accident. 

Held,  that  the  evidence  did  not  warrant  a  finding  that  the  defendant  was  guilty 
of  negligence  or  that  the  plaintiff  was  free  from  contributory  negligence,  and 
that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
reversed. 

LAUGmiiN,  J.,  dissented. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com* 
pany,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain* 
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tiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  27th  day  of  June,  1903,  upon  the  verdict  of  a  jury  for  $225, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  23d  day 
of  June,  1903,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Baya/rd  H.  Amesy  for  the  appellant. 

Henry  W,  TJnger^  for  the  respondent. 

Ingraham,  J. : 

On  the  morning  of  September  23,  1900,  the  plaintiff,  who  was 
driving  a  wagon  to  the  Cortlandt  street  ferry,  proceeded  from 
Broadway  along  Cortlandt  street  to  the  ferry.  He  testified  that 
when  he  reached  Church  street,  upon  which  the  defendant  operates 
a  railway,  he  stopped  and  looked  up  and  down ;  that  he  then  saw  a 
car  coming  down  at  a  speed  of  about  five  miles  an  hour,  about  half 
a  block  away  from  him ;  that  he  thought  he  could  pass  without  being 
struck,  but  that  the  car  came  at  full  speed  and  struck  his  hind  wheel ; 
that  he  was  thrown  off  the  wagon  on  Church  street,  and  received  inju- 
ries for  which  he  has  recovered  a  judgment ;  that  when  he  was 
struck  his  wagon  was  going  about  five  or  six  miles  an  hour.  Upon 
cross-examination  he  testified  that  he  was  driving  to  catch  the  two- 
ten  boat  with  a  bundle  of  newspapers  that  had  not  been  taken  by  a 
previous  wagon  ;  that  he  did  not  stop  when  he  got  down  to  Church 
street ;  that  he  did  not  change  his  speed  at  all  going  down  Cortlandt 
street,  driving  five  or  six  miles  an  hour  all  the  way  down ;  that  there 
was  no  other  vehicle  in  the  street ;  that  he  did  not  remember 
whether  the  car  was  right  upon  him  when  he  saw  it  coming  down  ; 
that  he  did  not  really  know  how  far  he  was  from  Church  street 
when  he  first  saw  the  car,  but  that  after  he  got  into  Church  street  and 
passed  the  line  of  the  elevated  railroad  stairs  he  saw  the  car ;  that  he 
had  partly  gotten  across  the  uptown  track  when  he  saw  the  first 
car ;  that  he  was  going  fast  and  could  have  stopped  his  horse  and 
let  the  car  go  by,  but  instead  of  doing  that  he  thought  he  could  get 
over  and  clear  the  car.  Upon  redirect  examination  he  testified  that 
he  was  going  down  Cortlandt  street ;  that  he  got  near  the  comer ; 
that  he  looked  up  and  did  not  see  anything ;  that  he  looked  down 
and  saw  a  car  coming  about  a  half  block  away ;  that  he  thought  he 
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could  pass  it  without  getting  struck ;  that  it  was  a  downtown  car 
going  to  South  ferry,  coming  from  uptown,  and  that  he  had  got  to 
about  the  first  track  when  he  looked  uptown  and  saw  the  car.  The 
plaintiff  also  called  a  witness  who  was  in  the  street  at  the  time  of 
the  accident,  and  who  testified  that  he  was  coming  from  New  Jersey 
and  going  towards  the  Brooklyn  bridge,  walking  on  the  uptown 
side  of  Cortlandt  street ;  that  as  he  approached  Ohurch  street  he 
heard  a  car  coming  in  tlie  distance ;  that  he  crossed  Ohurch  street 
and  saw  a  World  wagon  driving  down  Cortlandt  street  towards  the 
ferry  from  Broadway ;  that  the  wagon  was  going  six  or  seven  miles 
an  hour ;  that  he  stood  on  the  corner  and  saw  the  wagon  crossing 
Church  street  and  the  car  hit  him ;  that  the  car  was  going  at  a 
pretty  rapid  rate  of  speed ;  that  he  heard  no  bell  rung;  that  the  car 
struck  the  wagon  between  the  two  wheels.  Upon  cross-examination 
the  witness  said  that  the  car  first  attracted  his  attention ;  that  when 
he  got  to  the  comer  of  Church  street  he  first  saw  the  car  that  was  at 
that  time  about  a  block  away ;  that  at  that  time  the  wagon  was  up 
Cortlandt  street  about  half  a  block ;  so  that  the  car  was  a  block 
away  and  the  wagon  about  half  a  block;  that  after  the  witness 
crossed  the  street  and  got  on  the  northeast  corner  he  stood  for  a 
moment  and  turned  around  to  watch  what  was  going  to  happen ; 
that  he  saw  the  wagon  coming  down  pretty  fast  and  the  car  coming 
at  a  pretty  fair  speed ;  that  it  then  occurred  to  him  that  there  would 
an  accident,  seeing  the  two  objects  there  so  close  and  neither  one 
slowing  up ;  that  there  were  no  lights  on  the  wagon,  but  that  lights 
were  on  the  car ;  that  the  driver  of  the  wagon  did  not  change  his 
speed,  he  went  on  at  the  same  pace  all  the  way ;  that  the  wagon  was 
in  plain  view  and  the  driver  drove  right  ahead  at  the  same  speed, 
looking  straight  ahead,  and  the  result  was  that  the  two  came 
together  and  the  driver  was  thrown  out ;  that  when  the  horse  and 
wagon  got  to  the  first  car  track,  going  down  Cortlandt  street,  the  car 
had  got  nearly  to  Cortlandt  street ;  that  the  car  was  right  opposite 
the  witness  on  the  corner. 

Upon  this  evidence  the  case  was  submitted  to  the  jury,  the  defend- 
ant offering  no  evidence.  We  think  there  was  no  evidence  to  justify 
a  finding  that  the  plaintiff  was  free  from  contributory  negligence. 
He  drove  down  the  street  at  a  fast  rate  in  front  of  the  approaching 
car.     He  saw  the  car  coming  and  made  no  effort  to  stop  or  avoid 
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the  car.  He  says  he  thought  he  coald  get  over  in  time,  bat  in  this 
he  was  mistaken ;  and  it  was  this  mistake  that  caused  the  accident. 
Nor  does  the  evidence  sustain  the  finding  that  the  defendant  was 
negligent.  There  is  no  evidence  to  show  that  when  the  plaintiflE 
drove  upon  the  track  in  front  of  the  approaching  car  the  motorman 
could  have  stopped  the  car  to  avoid  the  accident  or  that  the  car  was 
then  at  such  a  distance  from  the  wagon  that  it  was  possible  to  stop 
it ;  it,  therefore,  appears  that  the  plainti£E  was  grossly  negligent  in 
driving  in  front  of  this  rapidly  approaching  car  when,  according  to 
his  own  story,  he  could  have  stopped  his  wagon  and  allowed  the 
car  to  pass.  The  car  was  brilliantly  lighted.  The  plaintiff  was 
carrying  no  lamp,  or  light  of  any  kind ;  it  was  two  o'clock  in  the 
morning ;  and  in  the  absence  of  evidence  to  show  that  the  car  was 
in  such  a  condition  that  the  motorman  could  have  stopped  it  after 
the  plaintiff  drove  upon  the  track  or  was  in  a  position  of  danger  and 
thus  avoid  the  colUsion,  there  was  no  ground  for  a  charge  of  negli- 
gence against  the  defendant. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,   Patterson  and  Hatch,   JJ.,   concurred  ; 
Laughlin,  J.,  dissented. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


Qbbgor  Faist,  Respondent,  v.  METEOPOLrrAN  Street  Railway 
Company,  Appellant. 

I^€ntU — opening  of — failure  of  a  non-rendent  mtnesa,  who  Tuts  promieed  to  attend 

the  trial,  to  appear. 

A  judgment  for  $10,000  against  the  defendant  in  an  action  brought  in  the  first 
judicial  district,  to  recover  damages  for  personal  injuries,  rendered  bj  default 
because  of  the  defendant's  failure  to  proceed  with  the  trial  of  the  action  when 
it  was  reached  upon  the  day  calendar,  should  be  vacated,  where  it  appears  that 
the  default  was  due  to  the  fact  that  one  of  the  defendant's  non-resident  wit- 
nesses, who  had  promised  to  appear  upon  the  trial  and  was  seasonably  notified 
to  do  so,  failed  to  respond  immediately  to  the  summons. 
App.  Div.— Vol.  LXXXIX.        38 
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In  such  a  case  the  defendant  brings  itself  within  the  spirit,  if  not  the  letter,  of 
rule  7  of  the  special  rules  for  the  regulation  of  Trial  Terms  in  the  first  judicial 
district,  requiring  that  a  case  shall  be  tried  when  reached  upon  the  day  calen- 
dar, "unless  it  appears  *  *  *  that  in  consequence  of  the  happening  of  an 
event  since  the  cause  was  set  down  for  trial,  the  trial  cannot  with  justice  to 
one  of  the  parties  proceed." 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  23d  day  of  November,  1903,  denying  the  defend- 
ant's motion  to  open  its  default  and  to  restore  the  case  to  the  trial 
calendar. 

Charles  F.  Brovm^  for  the  appellant. 

Herman  M,  Schaap^  for  respondent. 

Peb  Curiam  : 

The  imposition  of  what  in  effect  is  a  fine  of  $10,000  is  a  severe 
penalty  for  failure  to  proceed  with  the  trial  of  the  case  when 
reached,  and  can  only  be  sustained  if  the  defendant  was  without 
excuse. 

The  defendant  relied  upon  the  promise  of  a  material  witness  to 
attend  at  the  trial,  and  such  witness  being  without  the  jurisdiction 
of  the  court,  his  attendance  could  not  be  enforced  by  subpoena. 
That  every  effort  was  seasonably  made  to  bring  him  from  St.  Louis 
agreeably  to  his  promise  was  made  to  appear ;  as  was  the  fact  that 
on  the  day  tliat  the  default  was  taken  the  witness  was  on  his  way 
to  attend  the  trial.  Rule  7  of  the  Special  Rules  for  the  Regulation 
of  Trial  Terms  in  the  first  judicial  district  requires  that  a  case 
when  it  appears  upon  the  day  calendar  shall  be  tried  '^unless  it 
appears  *  *  *  that  in  consequence  of  the  happening  of  an 
event  since  the  cause  was  set  down  for  trial,  the  trial  cannot  with 
justice  to  one  of  the  parties  proceed." 

Although  the  defendant  did  not  bring  itself  strictly  within  the 
letter,  it  did  within  the  spirit  of  the  rule  by  furnishing  proof  that 
the  absent  witness  when  seasonably  notified  did  not  according  to 
promise  immediately  respond ;  and  to  obtain  his  presence  a  short 
adjournment  was  asked,  to  which  the  plaintiff  was  willing  to  assent. 
Upon  these  facts  we  think  it  would  be  a  harsh  enforcement  of  the 
rule  to  mulct  the  defendant  in  the  sum  of  $10,000. 
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The  order  ia  accordingly  reversed  upon  condition  that  the  defend- 
ant pay  tlie  taxable  costs,  including  a  trial  fee  and  the  disbursements 
of  the  trial,  and  that  the  case  be  put  back  on  the  call  calendar  and 
set  down  for  trial  at  such  time  as  the  justice  holding  that  term  shall 
direct. 

No  costs  on  this  appeal. 

Present —  Van  Bbunt,  P.  J.,  O'Brien,  Ingbaham,  McLaughlin 
and  Hatch,  JJ. 

Order  reversed  upon  condition  that  defendant  pay  the  taxable 
costs,  including  a  trial  fee  and  disbursements  of  the  trial,  and  that 
the  case  be  put  on  the  call  calendar  and  set  down  for  trial  at  such 
time  as  the  justice  holding  that  term  shall  direct.     Ko  costs  on  this 


Abraham  Chinohin,  Appellant,  v,  Louis  Katzman,  Hespondent. 

Action  brought  as  one  in  equity — when  the  court  may,  in  its  diseretum,  send  it  to 

the  Trial  Term, 

Where  an  issue  is  tendered  as  one  in  equity,  and  the  plaintiff  insists  upon  the 
right  to  try  the  action  at  Special  Term  and  ohjects  to  the  cause  being  sent  to 
a  jury,  but  the  case  is  one  in  -which  the  defendant  is  entitled  to  a  Jury  trial,  as 
a  matter  of  right,  the  court  may,  in  its  discretion,  send  the  case  to  the  Trial 
Term  calendar. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  plaintiflF,  Abraham  Chinchin,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
22d  day  of  June,  1903,  striking  the  cause  from  the  Special  Term 
calendar. 

Roger  Foster^  for  the  appellant. 

Myron  Sulzberger^  for  the  respondent. 

Patterson,  J. : 

This  cause  was  called  for  trial  at  a  Special  Term  of  the  Supreme 
Oourt  and,  upon  reading  the  pleadings  and  after  hearing  counsel^ 
the  court  made  an  order  that  the  cause  be  stricken  from  the  Special 
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Term  calendar  and  be  transferred  to  the  calendar  of  the  Trial  Term 
of  this  court,  and  from  that  order  the  plainti£E  appeals. 

The  plaintiff  claimed  that  the  action  was  constructed  as  one  in 
equity  for  an  accounting,  and  that  the  relief  specifically  demanded 
was  for  an  accounting  and  for  judgment  for  such  sum  as  might  be 
found  due  to  the  plaintiff  as  the  result  of  such  accounting ;  that  the 
defendant  in  his  answer  treats  the  action  as  one  in  equity,  for  it  is 
set  up  a£Srmatively  that  the  plaintiff  has  an  adequate  remedy  at 
law,  but  the  court  regarded  it  as  an  action  at  law. 

The  trial  court  under  its  view  of  the  nature  of  the  action  had  the 
discretion  to  direct  that  it  be  transferred  to  the  calendar  for  the  trial 
of  issues  by  jury.  Where  an  issue  is  tendered  as  one  in  equity  and 
the  plaintiff  insists  upon  the  right  of  trial  at  Special  Term  and 
objects  to  the  cause  being  sent  to  a  jury,  but  the  case  is  one  in 
which  the  defendant  is  entitled  to  a  trial  by  jury  as  matter  of  right, 
it  is  competent  to  the  court  to  send  the  case  to  the  jury  calendar. 
{.Everett  v.  De  Fontaine^  78  App.  Div.  219 ;  Hart  v.  Garrett  Co.y 
87  id.  536.) 

The  order  should  be  afSrmed,  with  ten  dollars  costs  and 
disbursements. 

O'Brien,  MoLaughlin  and  Laughlin,  JJ.,  concurred;  Yak 
Beunt,  p.  J.,  dissented. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Justin  Hbbold,  Respondent,  v.  Metbopolftan  Street  Railway 
Company,  Appellant. 

Neffiigence — verdiet  in  an  action  for  it^ries  in  favor  of  a  practicing  pliysician  of 
112,000  held  to  be  exeeseive. 

When  a  verdict  for  112,000  rendered  in  an  action  brought  by  a  practicing 
physician  to  recover  damages  resulting  from  an  injury  to  his  leg  caused  by  the 
alleged  negligence  of  the  defendant,  is  excessive  and  the  judgment  entered 
thereon  should  be  reduced  to  the  sum  of  $7,788.58,  considered. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Eailway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain* 
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tiff,  entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York 
on  tlie  26th  day  of  May,  1903,  upon  the  verdict  of  a  jury  for 
$12,000;  also  from  an  order  entered  in  said  clerk's  office  on  the 
4th  day  of  May,  1903,  denying  defendant's  motion  for  a  new  trial 
made  upon  the  minutes,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  18th  day  of  May,  1903,  retaxing  the  costs  and 
granting  the  plaintiff  an  extra  allowance. 

Charles  F,  Brown^  for  the  appellant. 
StepJten  C.  Baldwin^  for  the  respondent. 

O'Bhien,  J. : 

The  only  question  upon  this  appeal  is  whether  the  verdict  for 
$12,000  is  excessive.  The  plaintiflF  has  been  a  physician  for  twenty- 
two  years,  and  at  the  time  of  the  accident  his  practice  was  worth 
about  $6,000  a  year.  Under  the  pleadings  the  learned  trial  judge 
in  his  charge  to  the  jury  correctly  confined  their  consideration  in 
assessing  the  damages  to  two  items,  Jirsty  compensation  for  the 
injuries  inflicted  and  the  consequent  pain  endured,  and,  aeoond, 
])ecuniary  loss  sustained  by  reason  of  impaired  earning  capacity. 

With  respect  to  the  first,  it  appeared  that  the  plaintiff's  right  leg 
from  the  knee  down  was  crushed  and  bruised  to  such  an  extent  that 
it  was  necessary  to  remove  him  in  an  ambulance,  and  he  was  there- 
after confined  to  his  bed  from  May  31,  1900,  the  date  of  the  acci- 
dent, to  July  2,  1900 ;  and  to  his  house  until  July  twelfth,  when  he 
was  able  to  go  out  on  crutches,  which  he  continued  to  use  until 
August,  and  for  six  weeks  thereafter  he  found  it  necessary  to  use  a 
cane  in  walking.  His  ankle  undoubtedly  suffered  a  severe  injury 
so  that  to  the  date  of  the  trial  he  was  obliged  to  wear  a  steel  plate 
in  his  shoe  to  support  the  ankle,  and  he  is  prevented  from  taking 
long  walks.  This,  it  was  shown,  to  some  extent  interfered  with  his 
practice  because  it  rendered  him  incapable  of  moving  about  readily 
as  he  formerly  did  owing  to  pain  and  weakness  in  his  leg  and  foot. 
The  plaintiff  also  claimed  as  the  result  of  tlie  injuries  that  his  leg 
had  decreased  in  size  and  that  there  was  a  flattening  of  the  arch  of 
the  foot,  but  the  extent  to  which  these  existed  and  whether  due  or 
not  to  the  accident  were  disputed  questions  of  fact  for  the  jury's 
consideration. 
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With  respect  to  the  second  item,  the  impairment  of  the  doctor's 
earning  capacity,  there  was  evidence  from  which  the  jury  could 
infer  that  his  pecuniary  loss  from  this  caase  was  substantial  for  the 
two  years  that  had  intervened  between  May  31,  1900,  when  the 
accident  occurred,  and  April  30,  1903,  when  the  trial  took  place. 

This  testimony  as  to  the  character  of  the  injuries  shows  that  the 
damages  awarded  of  $12,000  were  excessive  and  out  of  proportion 
to  verdicts  which  in  cases  of  similar  injuries  have  been  allowed  to 
stand. 

Our  conclusion,  therefore,  is  that  the  verdict  is  excessive  and  the 
judgment  and  order  should  be  reversed  and  a  new  trial  granted, 
unless  the  plaintiff  shall  stipulate  to  reduce  tlie  judgment  as  entered 
to  the  sum  of  $7,783.58,  in  which  event  the  judgment  as  thus 
modified  and  the  order  appealed  from  should  be  affirmed,  without 
costs  of  this  appeal. 

Van  Bbunt,  P.  J.,  Inqraham,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  unless 
plaintiff  stipulate  to  reduce  judgment  as  entered  to  the  sum  of 
$7,783.68,  in  which  event  judgment  as  so  modified  and  the  order 
appealed  from  are  affirmed,  without  costs  of  this  appeal. 


Benjamin  R.  Child,  Respondent,  v.  The  New  York  Elevated 
Railroad  Company  and  The  Manhattan  Railway  Company, 
Appellants. 

ShniMnt  domain — damagei  recoverable  against  an  eUvaUd  railroad  company  by  a 
leeaee — he  cannot  recover  them  under  a  new  lease  made  after  the  lessor  has  granied 
the  railroad  company  an  easement  of  lights  air  and  access  —  the  operation  of  the 
railroad  is  notice  to  the  lessee  aUJumgh  t?ie  release  is  not  recorded — a  recovery  not 
sustained  where  the  complaint  does  not  allege  the  facts  essential  thereto. 

In  1877  Benjamin  R.  Child,  who  was  the  owner  of  the  buildings  erected  upon 
certain  lots  in  the  city  of  New  York,  obtained  from  the  owner  of  such  lots  a 
lease  thereof  for  a  period  of  twenty -one  years.  The  lease  contained  a  cove- 
nant to  the  effect  that  the  lessee,  at  the  expiration  of  the  lease,  could,  within 
twenty  days  after  its  termination,  remove  the  buildings,  but  did  not  contain 
any  covenant  as  to  a  renewal. 
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In  1894  Child  brought  an  action  to  recover  the  damages  done  to  his  buildings 
and  to  his  leasehold  estate  by  the  construction  and  operation  of  an  elevated 
railroad  in  front  of  the  premises,  and  to  enjoin  the  operation  of  such  railroad. 
Thereafter  he  obtained  a  new  lease  for  a  term  of  five  years  to  commence  when 
his  twenty -one-year  term  expired.  Prior  to  the  making  of  the  new  lease  the 
elevated  railroad  company  had  obtained  from  Child's  lessor  a  grant  of  the 
easements  of  light,  air  and  access  appurtenant  to  the  premises. 

Such  grant  contained  the  following  provision:  "  It  is  expressly  understood  and 
agreed  by  and  between  the  parties  hereto  that  in  all  leases  hereafter  executed 
to  tenants  by  the  party  of  the  flrst  part  no  rights  are  to  accrue  to  the  lessees 
thereunder  as  against  the  parties  of  the  second  part.'* 

Jlsldt  that  Child  was  not  entitled  to  injunctive  relief  or  to  recover  any  damages 
growing  out  of  the  operation  of  the  railroad  during  the  term  of  the  five-year 
lease,  for  tLe  reason  that  it  would  be  presumed  that  the  rent  reserved  in  the 
five-year  lease  was  fixed  with  a  view  to  the  fact  that  the  elevated  railroad  was 
being  operated,  and  for  the  further  reason  that  the  release  executed  by  the 
lessor  to  the  elevated  railroad  company  was  a  bar  to  the  plaintiff's  right  to  any 
relief  on  account  of  the  operation  of  the  road  after  the  expiration  of  the  origi- 
nal lease; 

That  the  elevated  railroad  having  been  in  operation  at  the  time  the  five-year 
lease  was  executed,  the  fact  that  the  grant  from  the  plaintiff's  lessor  to  the 
railroad  company  had  not  been  recorded  at  that  time  did  not  deprive  the  rail- 
road company  of  the  benefit  of  the  grant; 

That  the  plaintiff  having  in  his  complaint  stated  no  facts  entitling  him  to  a 
recovery  under  the  five-year  lease,  the  Judgment  therefor  and  for  an  injunc- 
tion could  not  be  sustained. 

Appeal  by  the  defendants,  The  New  York  Elevated  Bailroad 
Company  and  another,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the 
county  of  New  York  on  the  29th  day  of  September,  1902,  upon 
the  decision  of  the  court  rendered  after  a  trial  at  the  New  York 
Special  Term. 

SherriU  Bahcock^  for  the  appellants. 

W.  G.  PeckJham^  for  the  respondent. 

MoLauqhlin,  J.: 

This  is  the  usual  action  to  recover  damages  and  for  an  injunction 
restraining  the  operation  of  defendants'  elevated  railroad.  The 
plaintiff  had  a  judgment  for  some  twenty  odd  thousand  dollars 
damages  and  for  an  injunction  voidable  on  the  payment  of  $5,000 
and  interest  thereon  from  the  6th  of  February,  1901,  for  a  convey- 
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ance  of  the  easements  appurtenant  to  a  leasehold  estate  which 
expired  on  May  1,  1903.  There  is  no  substantial  dispute  between 
the  parties  as  to  the  facts  except  so  far  as  they  relate  to  the 
damages  recovered. 

In  1865  the  plaintiff  purchased  buildings  situate  upon  lots  known 
as  Nos.  279  and  281  Greenwich  street  in  the  city  of  New  York,  and 
a  Trinity  Church  leasehold  estate  for  an  unexpired  term  of  twelve 
years,  with  a  privilege  of  renewal  for  twenty-one  years.  In  1877  he 
obtained  a  renewal  for  the  term  of  twenty-one  years  from  the  first 
of  May  of  that  year.  The  lease  contained  a  covenant  to  the  effect 
that  the  lessee,  at  the  expiration  of  the  lease,  could,  within  twenty 
days  after  its  termination,  remove  the  buildings  standing  thereon, 
but  it  did  not  contain  a  covenant  as  to  renewal.  In  1894  the  plain- 
tiff brought  this  action  to  recover  damages  to  the  buildings  standing 
upon  the  premises  leased  and  to  his  leasehold  estate,  as  well  as  to 
enjoin  the  defendants  from  the  operation  of  their  railroad  upon  the 
ground  that  they  had  and  were  depriving  him  of  the  easements  of 
light,  air  and  access  appurtenant  to  such  property.  Subsequent  to 
the  commencement  of  the  action  and  after  issue  had  been  joined 
therein  the  plaintiff  obtained  a  new  lease  for  a  term  of  five  years,  to 
commence  with  the  termination  of  the  twenty-one-year  lease,  viz., 
on  the  1st  of  May,  1898.  Before  the  making  of  the  new  lease  the 
defendants  had  obtained  from  the  plaintiff's  lessor,  the  Trinity  cor- 
poration, a  grant  of  all  its  easements  of  light,  air  and  access  in  the 
premises,  which  grant  contained  the  following  provisions :  "  It  is 
expressly  understood  and  agreed  by  and  between  the  parties  hereto 
that  in  all  leases  hereafter  executed  to  tenants  by  the  party  of  the 
first  part  no  rights  are  to  accrue  to  the  lessees  thereunder  as  against 
the  parties  of  the  second  part." 

The  trial  court  found  that  the  plaintiff  was  entitled  to  recover : 
(1)  $18,000  rental  damages  under  the  lease  which  expired  on  the  Ist 
of  May,  1898 ;  (2)  $6,000  rental  damages  which  had  been  sustained 
under  the  five-year  lease  from  its  date  to  the  date  of  the  trial,  viz., 
from  May  1,  1898,  to  February  5,  1901;  and  (3)  an  injunction 
restraining  the  further  operation  of  defendants'  road  in  front  of  the 
premises  leased  during  the  continuance  of  plaintiff's  lease,  or  in  the 
alternative  to  damages  of  $5,000.  Judgment  was  entered  to  this 
effect  and  the  defendants  liave  appealed. 
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As  to  the  award  of  $18,000  rental  damages  under  the  lease  which 
expired  on  the  1st  of  May,  1898,  a  careful  examination  of  the  evi- 
dence, so  far  as  the  same  relates  thereto,  satisfies  us  that  this  recov- 
ery is  proper.  The  defendants'  interference  with  plaintiff's 
easements  is  clearly  shown  and  the  damages  which  he  suffered  by 
reason  thereof  are  amply  sustained  by  the  proof.  The  judgment  in 
so  far  as  it  permits  such  recovery,  together  with  the  interest  thereon,, 
should  be  affirmed. 

As  to  tlie  balance  of  the  judgment  we  think  there  is  no  basis  for 
it.  First  Upon  the  expiration  of  the  lease  given  in  1877  plain- 
tiff's tenancy  absolutely  ceased.  He  had  no  legal  right  to  a  renewal 
of  the  lease  or  to  continue  in  possession  of  the  premises.  The  only 
right  which  he  had  was  to  remove  the  buildings  standing  thereon 
within  the  time  specified  in  the  lease.  The  church  corporation 
could  have  refused,  had  it  seen  fit,  to  relet  the  premises  to  him,  and 
could  have  put  another  tenant  in  possession.  The  fact  that  it  chose 
to  make  a  new  lease  did  not  give  him,  as  lessee,  any  greater  rights 
or  privileges  than  a  new  tenant  would  have  possessed  if  the  lessor 
had  decided  to  lease  to  a  new  tenant.  Then,  too,  the  lease  itself 
seems  to  indicate  that  it  was  the  intention  of  the  parties  not  to 
renew  or  continue  the  old  lease,  but  to  make  a  new  one.  Otherwise 
there  is  no  meaning  to  the  words  "  new  term  "  in  the  sentence  that 
the  rent  therein  specified  shall  continue  for  and  during  "  a  new 
term.^^  At  the  time  this  lease  was  executed,  November  26,  1897, 
the  defendants'  railroads  were  in  full  operation,  of  which  fact  the 
plaintiff  was  fully  aware.  Having  this  knowledge  he  could  not 
successfully  maintain  an  action  to  recover  damages  sustained  under 
the  lease  then  entered  into  because  he  is  presumed  to  have  con- 
tracted with  the  owner  with  reference  to  the  existing  situation. 
The  rent  is  presumed  to  have  been  reduced  to  the  extent  that  the 
operation  of  the  railroad  damaged  the  premises,  and  the  loss  sus- 
tained by  reason  thereof  could  be  recovered,  if  at  all,  by  the  land- 
lord and  not  by  the  tenant.  This  precise  point  was  passed  upon  by 
the  Court  of  Appeals  in  KemocJum  v.  N.  T.  E,  R.  JS.  Co.  (128 
N.  Y.  559).  (See,  also,  Crimmms  v.  Metropolitan  El.  R.  R.  Co.^  87 
Hun,  187.)  In  the  KemocJum  case,  Judge  Andrews,  speaking  for 
the  court,  said  :  ^^  It  would  be  an  unnatural  and  violent  presumption 
that  the  lessor  intended  to  exact  or  that  the  lessee  intended  to  pay 
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rent  measured  by  the  value  of  the  use  of  the  premises  without  the 
railroad,  on  the  supposition  that  it  would  be  removed  during  the 
term.  On  the  contrary,  it  is  undoubtedly  true  that  the  rent 
reserved  in  leases  like  this,  represents  in  the  minds  of  the  parties 
the  value  of  the  use  of  the  premises  incumbered  by  the  railroad. 
The  rent  is  diminished  to  the  extent  of  the  estimated  injury  from 
this  cause  to  the  rental  value  of  the  premises.  *  *  *  The  loss 
falls  upon  the  lessor  and  the  continuance  of  the  wrong  during  the 
term  imposes  no  pecuniary  loss  upon  the  lessee.  To  hold  that  the 
right  of  action  vests  in  the  lessee,  or  to  divide  the  claim  between  the 
owners  of  the  two  estates  would  be  contrary  to  equity  and  to  the 
presumed  intention  of  the  parties." 

The  cases  of  Witmark  v.  iV":  F.  R  R.  E.  Co.  (149  N.  T.  393) 
and  Storms  v.  Manhattan  li.  Co,  (77  App.  Div.  94)  are  not 
in  conflict  with  this  view.  In  each  of  these  cases  a  renewal  lease 
and  not  a  new  one  was  given  in  pursuance  of  a  covenant  contained 
in  tlie  original  lease,  and  it  was  held  that  such  renewal  lease  by 
reason  of  such  covenant  did  not  involve  the  creation  of  a  new,  but 
only  the  continuance  of  the  existing  tenancy,  for  which  reason  the 
i*enewal  lease  did  not  deprive  the  plaintiff  of  the  right  to  maintain 
the  action. 

Second,  It  also  appeared  that  prior  to  the  execution  of  the  five- 
year  lease  the  lessor  granted  to  the  defendants  all  of  the  easements 
of  light,  air  and  access  in  or  appurtenant  to  the  premises  in  ques- 
tion. This  prevented  plaintiff's  recovering  damages  or  any  relief 
subsequent  to  the  expiration  of  the  lease  which  expired  on  the  1st 
of  May,  1898.  It  is  true  the  evidence  does  not  show  that  the 
grant  had  been  recorded,  but  that  fact  could  not  operate  to  deprive 
the  defendants  of  their  property  rights  acquired  under  tlie  grant 
They  were  in  open,  visible  and  notorious  possession  of  all  the  rights 
acquired  by  or  released  to  them,  and  their  possession  was  inconsist- 
ent with  the  title  in  the  plaintiff's  lessor  to  a  full  right  to  the  ease- 
ments of  light,  air  and  access  afforded  by  the  street,  and,  therefore, 
it  operated  as  a  notice  to  the  plaintiff  of  the  defendants'  right 
therein.     (  Wa/rd  v.  Metropolitan  EL  By.  Co.^  152  N.  Y.  39.) 

Third,  Plaintiff  was  not  entitled  to  recover,  under  his  compkmtj 
damages  sustained  under  the  five  years  lease.  The  only  facts  stated 
in  the  complaint  which  entitled  him  to  damages  or  any  relief  are 
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tliose  under  the  lease  which  expired  the  1st  of  May,  1898.  There 
is  not  a  suggestion  in  it  of  recovery  under  the  five  years  lease.  It 
was  not  amended  either  before  or  at  the  trial.  There  are  no  allega- 
tions in  it,  therefore,  to  support  the  judgment  in  so  far  as  it  grants 
injunctive  relief  and  awards  rental  damages  from  May  1,  1898,  to 
February  5, 1901.  A  party  can  only  recover  in  accordance  with  the 
allegations  of  his  complaint  as  originally  made  or  subsequently 
amended.  {Clark  v.  Post,  113  N.  Y.  17.)  The  plaintiffs  right  to 
recover  under  this  lease  was  raised  by  appropriate  objections  and 
exceptions  to  the  admission  of  evidence. 

The  judgment  appealed  from,  therefore,  must  be  modified  by 
reducing  the  judgment  for  rental  damage,  interest,  costs  and  allow- 
ance as  entered,  to  the  sum  of  $20,308.49,  and  as  so  modified  the 
judgment  appealed  from  is  affirmed,  without  costs  to  either  party. 

Van  Brunt,  P.  J.,  O'Brien  and  Lauohlin,  JJ.,  concurred  ;  Pat- 
terson, J.,  concurred  in  result. 

Judgment  modified  by  reducing  judgment  for  rental  damages, 
interest,  costs  and  allowance  as  entered  to  the  sum  of  $20,308.49, 
and  as  so  modified  affirmed,  without  costs  to  either  party. 


Elmer  B.  Dixon,  Appellant,  v,  George  A.  Dixon  and  Others, 
Defendants,  Impleaded  with  Mary  M.  Bickford,  Bespondent. 

Sale  of  real  property  under  execution  —  the  ekeriff^e  deed  can  be  given,  in  case  of  (he 
purcfiUMr'e  death,  only  to  his  executor  or  administrator — effect  of  a  recital  that 
the  deed  was  given  pursuant  to  an  order  of  the  court  — presumption  of  redemption 
tohere  forty  years  elapse  before  the  sheriff  *s  deed  is  obtaitied. 

April  26,  1855,  Casper  J.  Schmidt  purchased  at  an  execution  sale  four  vacant 
lots  owned  by  Joseph  Dixon,  which  have  since  remained  in  the  same  condition. 
Schmidt  received  from  the  sheriff  a  certificate  of  sale  which  provided  that  he 
would  be  entitled  to  a  conveyance  July  26.  1856,  unless  the  premises  should, 
in  the  meantime,  be  redeemed.  This  certificate  of  sale  was  recorded  May  1, 
1855. 

March  21,  1861,  Schmidt  died  intestate.  May  4,  1894,  Dixon  died  intestate. 
July  23,  1898,  the  heirs  at  law  of  Schmidt  assigned  their /nterest  in  the  judg- 
ment and  the  sheriff's  certificate  of  sale  to  one  Bickford  and,  a  few  days  there- 
after, the  then  sheriff  of  Westchester  county  executed  and  delivered  to  Bick- 
ford a  sheriff's  deed  of  the  premises. 
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In  an  action  brought  by  one  of  the  heirs  at  law  of  Dixon  to  partition  the  prem- 
ises and  to  have  the  certificate  of  sale  canceled  as  a  cloud  upon  the  title,  it 
appeared  that  from  the  time  that  the  certificate  of  sale  was  given  in  1856  to 
the  trial  of  the  action,  neither  Joseph  Dixon  nor  his  heirs  at  law,  nor  Casper  J. 
Schmidt  nor  his  heirs  at  law,  nor  their  assignee  had  been  in  the  actual  posses- 
sion of  the  premises. 

Held,  that  a  judgment  dismissing  the  complaint  upon  the  merits  and  adjudging 
that  Bickford  had  the  legal  title  to  the  premises,  was  erroneous  and  should  be 
reversed; 

That  the  sheriff's  deed  to  Bickford  did  not  vest  in  Bickford  any  title  to  the  prem- 
ises in  question,  as,  under  section  1478  of  the  Code  of  Civil  Procedure,  the 
sheriff  could  not  execute  the  deed  to  any  person  other  than  the  executor  or 
administrator  of  Schmidt; 

That  a  recital  in  the  deed,  that  it  was  given  in  pursuance  of  an  order  of  the 
Supreme  Court,  was  not  evidence  of  that  fact  nor  was  any  such  order,  until  the 
expiration  of  twenty  years  after  the  recording  of  the  deed,  bindlDg  upon  the 
plaintiff  who  had  no  notice  of  the  application  therefor; 

That,  in  view  of  the  fact  that  no  application  for  a  sheriff's  deed,  pursuant  to 
the  certificate  of  sale,  was  made  until  more  than  forty  years  after  such  certifi- 
cate of  sale  was  executed,  it  would  be  presumed  that  the  judgment  debtor  had 
redeemed  from  the  sale  and  thereby  destroyed  the  validity  of  the  certificate. 

Appeal  by  the  plaintiff,  Elmer  B.  Dixon,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant  Mary  M.  Bickford, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
5th  day  of  June,  1903,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  dismissing  the  plain* 
tiff's  complaint. 

Jamiea  Kearney^  for  the  appellant. 
SamxLeVR,  Taylor,  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  for  the  partition  and  sale  of  certain  real 
property  formerly  situate  in  Westchester  county,  now  in  the  borough 
of  the  Bronx,  New  York,  and  to  remove  a  cloud  upon  the  title. 

At  the  trial  the  complaint  was  dismissed  upon  the  merits,  and  the 
respondent  Bickford  was  adjudged  to  have  good  title  to  the  premises 
in  question.  From  the  judgment  entered  to  this  effect  the  plaintiff 
has  appealed.  There  is  no  dispute  as  to  the  facts.  So  far  as  the  same 
are  material  to  the  question  presented  they  are  substantially  as  fol- 
lows :  On  the  4th  of  April,  1853,  Joseph  Dixon  held  the  legal  title 
to  the  premises,  and  on  that  day  a  judgment  was  recovered  by  oon* 


Digitized  by  VjOOQ IC 


DIXON  V.  DIXON.  605 


App.  Div.]  FniST  Department,  January,  1904. 

fession  in  the  Supreme  Court  of  this  State  against  him  in  favor  of 
one  Casper  J.  Schmidt  for  $5,006.75  which  was  docketed  in  the 
county  of  New  York  on  the  ninth  of  that  month  and  a  transcript 
on  the  20th  of  January,  1855,  filed  in  the  county  of  Westchester. 
Execution  issued  thereon  on  the  eighth  of  March  following  to  the 
sheriff  of  "Westchester  county  in  and  by  which  he  was  directed  to 
satisfy  the  sum  of  $401.54,  the  amount  remaining  unpaid  upon  the 
judgment,  out  of  the  judgment  debtor's  personal  property  if  a  suffi- 
cient amount  thereof  could  be  found,  and  if  not,  then  out  of  his  real 
property  situate  in  Westchester  county.  On  the  26th  of  April,  1855, 
the  sheriff  in  pursuance  of  a  levy  made  under  the  execution,  sold 
to  one  Casper  J.  Schmidt  "  all  the  right,  title  and  interest  of  the  said 
defendant  Joseph  Dixon  of  which  he  was  seized  or  possessed  on  the 
9th  day  of  April,  1853,  or  at  any  time  afterwards,  in  and  to  "  the 
premises  and  issued  to  him  a  certificate  of  sale  in  the  usual  form, 
which  provided  that  Schmidt  would  be  entitled  to  a  conveyance  on 
the  26th  of  July,  1856,  unless  the  premises  sold  should  in  the  mean- 
time be  redeemed.  The  certificate  was  filed  and  recorded  in  the 
clerk's  office  of  the  county  of  Westchester  on  the  1st  of  May,  1855, 
and  the  execution  under  which  the  sale  had  been  made  and  the  cer-, 
tificate  issued  —  satisfied  to  the  extent  of  eighty-four  dollars  —  was 
returned  to  and  filed  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  26th  of  April,  1855.  On  the  21st  of  March,  1861, 
Schmidt  died  intestate,  and  on  the  4th  of  May,  1894,  Joseph  Dixon 
also  died  intestate.  Subsequently  this  action  was  brought  by  one  of 
the  heirs  at  law  of  Dixon,  all  of  his  other  heirs  at  law  being  made 
parties  defendant,  and  Casper  J.  Schmidt  was  also  named  as  a  defend- 
ant, if  living,  as  well  as  "  all  persons  unknown,  having  or  claiming 
an  interest  in  the  real  property  described  in  the  complaint  in  this 
action,  such  unknown  persons  or  owners  being  herein  designated  as 
the  heirs  at  law,  next  of  kin,  devisees,  legatees,  grantees,  assignees 
and  legal  representatives  of  said  Casper  J.  Schmidt,  sometimes 
called  or  designated  Casper  I.  Schmidt,  if  any,  all  of  whom  and 
whose  names,  except  as  stated,  are  unknown  to  plaintiff."  The 
complaint  set  forth  the  judgment,  levy,  sale  and  issuance  of 
the  sheriff's  certificate  and  alleged  certain  irregularities  in  the 
proceedings  which  resulted  in  the  sale.  Judgment  was  demanded 
that  the  premises  be  partitioned  among  the  heirs  at  law  of  Dixon, 
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and  that  it  also  be  adjadged  and  determined  that  neither  Schmidt 
nor  any  person  or  persons  claiming  under  him  by  virtue  of  the 
sale  or  certificate  given  in  pursuance  of  it  ]iad  any  right,  title, 
interest  or  estate  in  the  premises  described  and  that  such  certificate 
be  set  aside  and  canceled.  On  the  23d  of  July,  1898,  subsequent  to 
the  commencement  of  the  action,  all  the  heirs  at  law  of  Schmidt 
for  the  consideration  of  $180  assigned  all  their  right,  title  and 
interest  in  and  to  the  judgment  and  sheriff's  certificate  of  sale  to 
the  respondent  Bickford,  and  a  few  days  thereafter  one  William  V. 
Malloy,  then  sheriJSf  of  "Westchester  county,  executed  and  delivered 
to  her  a  sheriff's  deed  of  the  premises,  which  contained,  among 
other  things,  a  recital  to  the  effect  that  it  was  given  in  pursuance  of 
an  order  of  the  Supreme  Court  held  in  and  for  the  county  of  Kings 
on  the  3d  of  August,  1898.  After  she  had  obtained  the  sheriff^s 
deed  she  was  made  a  party  defendant  to  the  action,  and  in  the  answer 
interposed  by  her  set  up  the  facts  upon  which  her  alleged  title 
depended,  denied  the  material  allegations  of  the  complaint  and 
asked  that  the  same  be  dismissed.  At  the  trial  the  sole  question 
determined  was  whether  the  title  was  in  the  heirs  at  law  of  Dixon 
or  in  the  respondent  Bickford.  The  trial  court  found  that  the 
premises,  at  the  time  of  the  sale  under  the  execution,  consisted  of 
four  vacant  and  unimproved  lots,  which  had  remained  in  substan- 
tially the  same  condition  ever  since.  It  also  found  that  from  the 
time  the  certificate  of  sale  was  given  in  1855,  to  the  trial  of  the 
action,  neither  Joseph  Dixon  nor  his  heirs  at  law  on  the  one  side, 
nor  Casper  J.  Schmidt  nor  his  heirs  at  law  or  their  assignee  on  the 
other,  had  been  in  the  actual  possession  of  the  lots,  from  which, 
and  the  other  facts  found,  it  concluded  that  the  respondent  Bick- 
ford acquired  through  the  sheriff's  deed  the  legal  title  which  related 
back  to  the  certificate  of  sale,  and,  therefore,  she  was  presumptively 
in  possession.  It  thereupon  dismissed  the  complaint  upon  the 
merits  and  adjadged  that  she  had  the  legal  title,  and  from  the  judg- 
ment thereafter  entered  to  this  effect  the  plaintiff,  as  already  said, 
has  appealed. 

The  conclusion  at  which  we  have  arrrived  renders  it  unnecessary 
to  consider  or  pass  upon  the  questions  raised  as  to  the  validity  of 
the  judgment  and  proceedings  taken  which  resulted  in  the  certifi- 
cate of  sale,  because  it  may  be  assumed  that  such  proceedings  were 
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regular.  Nevertheless,  under  the  facts  here  presented,  the  deed 
which  the  respondent  Bickford  obtained  from  the  sheriflE  did  not 
Test  in  her  any  title  to  the  premises  in  question,  or  divest  the  plain- 
tiff and  the  other  heirs  at  law  of  Joseph  Dixon  of  the  legal  title 
which  he  had  at  the  time  of  his  death,  and  which  descended  to 
them.  Under  section  1473  of  the  Code  of  Civil  Procedure  a  deed 
could  not  be  given  by  the  sheriff  to  any  person  except  the  executor 
or  administrator  of  Sclimidt.  This  section  is  imperative  in  form 
and  specifically  provides  that  where  a  person  entitled  to  a  deed  dies 
before  its  delivery,  the  sheriff  must  execute  and  deliver  the  deed  to 
his  executor  or  administrator.  Schmidt  died  in  1861.  Whether  or 
not  he  left  a  will,  which  was  subsequently  probated,  does  not  appear, 
nor  does  it  appear  whether  letters  of  administration  were  ever  issued 
upon  his  estate.  It,  however,  does  appear  that  no  effort  was  made 
to  comply  with  this  provision  of  the  statute,  but  that  the  deed  was 
given  by  the  sheriff  direct  to  an  assignee  of  the  heirs  at  law  of 
Schmidt.  This  was  ineffectual  to  transfer  any  interest  whatever  in 
the  right  to  demand  a  deed  under  the  certificate  of  sale,  or  to 
acquire  any  interest  in  the  land  to  which  it  related,  and  for  the 
obvious  reason  that  the  statute  specifically  provides  in  such  a  con- 
tingency how  the  title  can  be  obtained  and  must  be  passed.  To 
hold  otherwise  is  to  work  a  destruction  of  the  statute  by  judicial 
decree.  This  method  of  transferring  title  to  real  estate  is  in  deroga- 
tion of  the  common  law.  It  exists  solely  by  virtue  of  the  statute, 
and  to  obtain  a  valid  title  the  statute  must  be  strictly  followed. 
(Smith  V.  Colviny  17  Barb.  157.)  It  is  true  the  deed  contains  a 
recital  that  it  was  given  in  pursuance  of  an  order  of  the  Supreme 
Court,  but  such  recital  is  not  evidence  of  the  fact,  nor  is  it  binding 
until  after  the  expiration  of  twenty  years  after  the  deed  shall  have 
been  recorded  (Code  Civ.  Proc.  §  1471)  upon  any  person  not  afforded 
an  opportunity  to  object  to  the  granting  of  the  same.  The  plaintiff 
had  no  notice  of  the  application  for  this  alleged  order,  the  deed  has 
not  been  recorded  for  the  time  specified  in  the  statute,  and,  there- 
fore, the  recital  contained  therein  is  not  binding  upon  him  and  in  no 
^ay  affects  whatever  title  he  has. 

But  we  do  not  care  to  rest  our  decision  solely  upon  this  ground. 
The  sale  under  the  execution  took  place  on  the  26th  of  April,  1855. 
Schmidt  became  entitled  under  the  certificate  of  sale  to  a  deed  on 
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tlie  26th  of  July,  1856.  He  did  not,  so  far  as  appears,  then  demand 
it  nor  was  any  application  thereafter  made  for  it  for  upwards  of  forty 
years  or  until  August  4, 1898.  In  the  meantime  the  judgment  creditor 
had  died,  the  judgment  had  ceased  to  be  a  lien  upon  real  estate  and 
by  reason  of  the  lapse  of  time  a  presumption  prevailed  that  the 
judgment  itself  had  been  paid.  The  sale  was  nothing  more  nor  less 
than  a  proceeding  to  enforce  the  judgment.  The  certificate  given 
con,veyed  no  interest  in  the  land.  It  was  at  most  but  evidence  of 
steps  taken  in  the  proceedings  to  collect  the  judgment  by  enforcing 
the  lien  which  the  statute  gave  upon  the  judgment  debtor's  land. 
{Davidson  v.  CrookSy  45  App.  Div.  616.)  It  is  undoubtedly  true 
as  a  general  rule,  that  a  sheriff's  deed,  when  executed,  relates  back 
to  the  date  of  the  certificate  in  so  far  as  is  necessary  to  convey  all 
the  right,  title  and  interest  of  the  judgment  debtor  at  the  time  of 
the  docketing  of  the  judgment,  but  this  rule  has  no  application 
where  upwards  of  forty  years  have  intervened  intermediate  the 
giving  of  the  certificate  and  the  deed,  the  lien  in  the  meantime 
having  ceased  on  a  legal  presumption  prevailing  that  the  judgment 
itself  has  been  paid.  In  such  case,  in  the  absence  of  proof  to  tlie 
contrary,  there  exists  a  legal  presumption  as  strong  as  the  one  relat- 
ing to  the  payment  of  the  judgment  that  the  judgment  debtor 
redeemed  from  the  sale  and  thereby  destroyed  the  validity  of  the 
certificate.  This  presumption,  too,  is  strengthened  when  it  appears 
that  during  such  time  neither  the  purchaser  at  the  sale  nor  any  per- 
sons claiming  under  him  have  ever  demanded  a  deed  or  questioned 
the  title  of  the  judgment  debtor  in  any  way.  A  mortgage  on  real 
estate  where  no  interest  has  been  paid  and  the  mortgagee  has  not 
entered  into  possession,  is  presumed  after  the  lapse  of  twenty  years 
to  have  been  discharged  by  payment  or  otherwise.  .{Barnard  t. 
Onderdonk,  98  N.  Y.  158 ;  Collins  v.  Torry,  7  Johns.  278.)  A 
judgment  of  a  court  of  record  is  likewise  presumed  to  have  been 
paid  and  discharged,  in  the  absence  of  facts  showing  to  the  contrary^ 
after  the  same  time.  (Code  Civ.  Proc.  §  376.)  A  vendee  under 
a  contract  of  sale  of  real  estate,  who  has  remained  in  possession  for 
a  long  time  is  presumed  to  have  acquired  the  legal  title.  (22  Am. 
&  Eng.  Ency.  of  Law  [2d  ed.],  1290.)  So  grants  from  the  crown 
where  a  claimant  has  held  possession  for  many  years  {GoodtiUe  y. 
Baldwin,  11  East,  488)  and  from  the  government  of  the  United 
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States  {OaksmiMs  Lessee  v.  Johnston^  92  U.  S.  343)  are  presumed. 
Like  presumptions  have  been  indulged  in  to  sustain  the  title  of  one 
claiming  under  an  executor  or  administrator,  both  as  to  the  actual 
conveyance  by  the  latter  and  as  to  the  regularity  of  the  proceedings. 
(22  Am.  &  Eng.  Ency.  of  Law,  supra,) 

Here  the  judgment  recovered  by  Schmidt  in  1853,  and  which  is 
the  only  basis  for  the  certificate  of  sale,  having  presumptively  been 
paid,  we  think  the  same  presumption  must  be  indulged  in  that  the 
judgment  debtor  redeemed  from  the  sale  and  thereby  destroyed  the 
validity  of  the  certificate.  It  cannot  be  that  a  certificate  of  sale 
given  by  a  sheriff  has  a  longer  life  or  greater  validity  than  a  judg- 
ment of  a  court  of  record,  or  a  contract  under  seal.  "We  think  the 
trial  court  erred  in  dismissing  the  complaint  and  in  holding  that  the 
respondent  Bickford  is  the  sole  owner  in  fee  simple  of  the  land 
therein  described,  and  for  the  error  thus  committed  the  judgment 
appealed  from  must  be  reversed  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 

Van  Bbunt,  P.  J.,  O'Bbien  and  Ingbaham,  JJ.,  concurred ; 
Hatch,  J.,  concurred  on  last  groimd. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event. 


Note. —  The  rest  of  the  cases  of  this  term  will  be  found  in  the  next  volume, 
90  App.  Div.— [Rkp. 

App.  Div.— Vol.  LXXXIX.         39 
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Xmma  Qainey,  as  Executrix,  etc.,  of  John  D. 
Quincy,  Deceased,  Respondeot,  y.  Samuel 
lAwsoa  and  Alonzo  T.  Welch,  Appellants.— 
Judgment  modified  as  indicated  In  opinion, 
and  as  modified  affirmed,  without  costs.— 
Appeal  from  a  Judgment  entered  upon  the 
decision  of  the  court  rendered  after  a  trial 
at  Special  Term.— 

Feb  Curiam:  We  have  examined  this  record, 
and  particularly  the  rulings  upon  evidence  to 
which  exceptions  were  taknn,  but  none  of 
them  would  Justify  us  in  reversing  the  Judg- 
ment, nor,  upon  the  other  grounds  sug- 
gested, do  we  think  it  should  be  reversed. 
In  form,  however,  there  should  be  a  modifi- 
cation. There  is  no  serious  dispute  but  that 
the  lease  was  partnership  property,  and  it 
was  of  no  importance  whether  it  remained  in 
the  name  of  Quincy  or  of  these  defendants. 
It  was  unnecessary,  therefore,  for  the  Judg- 
ment in  terms  to  set  aside  the  assignment  of 
the  lease,  as  the  rights  of  all  the  parties 
would  have  been  protected  by  a  provision  in 
the  Judgment  stating  that  the  lease  was 
partnership  property  and  defining  the  inter- 
ests of  the  partners  therein  respectivelv  by 
declaring  that  the  plaintiff,  as  executrix  of 
John  D.  Quincy,  was  entitled  to  a  three- 
quarters  interest  and  the  defendants  to  a  one- 
quarter  interest.  The  Judgment  should, 
accordingly,  be  modified  as  indicated,  and 
as  so  modified  affirmed,  without  costs. 
Present— Van  Brunt,  P.  J..  O^Brien,  Ingra- 
ham,  McLaughlin  and  Hatch,  JJ. 

Julia  demons.  Appellant,  v.  Morris  Wori- 
mann.  Respondent.—  Order  modified  as  indi- 
cated in  opinion,  and  as  modified  affirmed, 
without  costs.- Appeal  from  an  order  deny- 
ing a  motion  to  compel  the  defendants  to 
separately  state  and  number  the  causes  of 
action  and  in  part  denying  a  motion  for  a 
bill  of  particulars.- 

Per  Curiak:  With  a  single  modification  we 
think  that  the  order  appealed  from  should 
be  affirmed.  The  plaintiff,  in  paragraphs  5 
and  7  of  her  demand  for  a  bill  of  particulars, 
asked  for  the  several  items  alleged  in  the 
answer,  of  material  "omissions,  falsifica- 
tions,'* etc.,  in  the  books  of  account,  and  the 
Judge  at  Special  Term  required  that  they 
should  be  furnished,  or,  in  the  alternative, 
that  the  books  of  account  be  placed  with  the 
clerk  of  the  court  and  opportunity  thus 

given  for  the  plaintiff  to  examine  them.  We 
link  that  giving  access  to  the  books  merely 
would  not  enable  the  plaintiff  to  determine 
definitely  what  items  the  defendant  claims 
are  falsified  or  erroneously  entered,  and  it 
certainly  could  not  furnish  information  as 
to  what  items  of  moneys  collected  which  it 
is  claimed  should  have  been  entered  were 
omitted.  These  particulars,  therefore, 
^ould  be  given,  and  unless  the  defendant 
furnishes  such  Items,  the  plaintiff  should 
have  leave  after  reply  to  renew  her  motion 
for  them,  as  well  as  for  the  items  demanded 
in  paragraph  0  of  the  demand  for  the  bill  of 
particulars,  leave  to  apply  for  which  upon  a 
new  motion  was  granted  by  the  order  ap- 
pealed from.    In  the  manner  indicated  the 


order  should  be  modified,  and  as  so  modified 
affirmed,  without  costs.  Present— Van 
Brunt.  P.  J.,  Patterson,  O'Brien,  McLaugh- 
lin and  Laughlin,  JJ. 

Mary  L.  Vaughn.  Appellant,  v.  John  W. 
Vaughn,  Respondent.— Order  reversed,  with 
ten  dollars  costs  and  disbursements,  and 
motion  granted  as  indicated  in  opinion,  with 
ten  dollars  costs.  —Appeal  from  an  order  of 
the  Special  Term,  denying  a  motion  for 
alimony  and  counsel  fee.— 
Patterson.  J. :  This  is  an  appeal  from  an 
order  denymg  the  plaintiff's  motion  for  ali- 
mony and  counsel  fee  in  an  action  for  a 
judicial  separation.  The  plaintiff  seeks  re- 
lief, on  the  ground  of  cruel  and  inhuman 
treatment  by  her  husband,  which  renders  it 
unsafe  for  her  to  continue  living  with  him. 
She  sets  forth  in  an  affidavit  that  she  has  no 
money  or  means  to  maintain  either  herself  or 
her  children,  or  to  pay  counsel.  The  motion 
was  denied  by  the  court  below,  as  would 
appear  from  the  opinion,  on  the  ground  that 
the  plaintiff  had  not  made  out  a  clear  case  en- 
titling her  to  relief.  On  a  perusal  of  the 
affidavits  read  on  behalf  of  the  plaintiff  on 
the  motion,  sufficient  appears  in  support  of 
the  charges  to  entitle  ner  to  a  trial,  and  in 
the  meantime,  as  she  is  without  means,  we 
think  it  is  a  proper  case  in  which  to  allow 
her  a  moderate  amount  pending  the  suit  for 
the  maintenance,  at  least,  of  the  three 
children  who  are  in  her  charge  and  who, 
because  of  their  infancy,  require  the  care 
and  attention  of  their  mother.  The  defend- 
ant is  a  sergeant  of  police  in  receipt  of  an 
annual  income  of  $2,000.  It  is  his  duty  to 
support  his  children,  and.  we  ihink,  an  allow- 
ance of  ten  dollars  a  week  should  have  been 
made  to  the  plaintiff  for  that  purpose.  We 
are  also  of  the  opinion  that  a  moderate  coun- 
sel fee  of  fifty  dollars  should  be  allowed,  in 
order  that  the  plaintiff  may  have  her  case 
presented  to  the  court.  The  order  should  be 
reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  granted  as  above  in- 
dicated, with  ten  dollars  costs.  Van  Brunt, 
P.  J.,  O^Brien,  McLaughlin  and  Laughlin, 
J  J.,  concurred. 

The  People  of  the  State  of  New  York,  Re- 
spondent, V.  David  Weiler,  Appellant.— 
Judgment  affirmed.  —  McLaughlin  and 
Laughlin,  JJ..  dissenting.  —  Appeal  from  a 
judgment  of  the  Court  of  Special  Sessions  of 
the  city  of  New  York,  convicting  the  defend- 
ant of  a  violation  of  section  675  of  the  Penal 
Code.— 

McLauohlxn,  J.  (dissenting):  The  defend- 
ant appeals  from  a  judgment  convicting 
him  of  a  viobbtion  of  section  676  of  the  Penal 
Code,  for  which  he  was  sentenced  to  pay  a 
fine  of  fifty  dollars  or,  in  default  thereof, 
stand  committed  not  exceeding  ten  days. 
The  Judgment  appealed  from  is  about  to  oe 
affirmed,  and  I  am  unable  to  agree  with  a 
majority  of  the  court  for  the  following  rea- 
sons: ThesDeciflc  charge  made  In  the  com- 
plaint upon  which  the  defendant  was  tried 
and  convicted  Is,  that  he,  on  the  87th  day  of 
March,  1908,  foUowed  the  complainant  from 
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place  to  place  in  the  public  streets  and  at 
nis  place  of  business  and  other  places,  and 
thereby  annoyed  and  interfered  with  his 
peace  and  comfort,  in  violation  of  section 
vttb  of  the  Penal  Code.  There  is  substan- 
tially no  dispute  as  to  the  facts.  A  criminal 
proceeding  was  pending  before  one  of  the 
magistrates  of  tne  city  of  New  York,  and 
the  complainant  Braker  was  desired  as 
a  witness.  For  the  purpose  of  locating 
him,  to  the  end  that  a  subpcena  mi^ht  be 
promptly  served  upon  him  when  his  pres- 
ence was  desired  as  such  witness,  a  detective 
agency,  duly  licensed  under  chapter  4SS,  of 
the  Laws  of  1806,  as  amended,  was  employed 
to  keep  track  of  him.  This  agency  had  In  its 
employ,  among  others,  the  defendant;  and 
he  was  details  to  watch  Braker  for  the 
purpose  above  stated,  which  he  did  from 
the  twenty-third  to  the  twenty-seventh  of 
March,  when  the  subpcena  was  served.  The 
method  employed  by  the  defendant  to  keep 
track  of  Braker  was  to  follow  him  whenever 
he  went  upon  the  street,  at  a  distance  of 
from  sixty  to  two  hundred  feet,  and  watch 
from  a  like  distance  his  house,  office  and  the 
other  places  to  which  he  went,  the  purpose 
being  to  keep  Braker  in  ignorance  of  the 
fact  that  he  was  watched.  And  so  success- 
fully did  the  defendant  accomplish  the  pur- 
pose that  Braker  only  discovered  he  was 
being  shadowed  at  or  immediately  preced- 
ing the  time  the  subpoena  was  served,  and 
then  only  because  he  was  so  informed  by 
others.  At  no  time  did  the  defendant  speak 
to  him,  annoy  or  disturb  him  in  any  way, 
except  in  so  far  as  he  was  disturbed  in  his 
peace  of  mind  when  informed  that  he  was 
being  shadowed.  To  hold  that  such  facts 
make  the  defendant  guilty  of  a  crime,  within 
the  provisions  of  the  section  of  the  Penal  Code 
referred  to,  seems  to  me  preposterous.  The 
only  portion  of  the  section  or  the  Penal  Code 
which  by  any  possibility  can  be  held  to  apply 
to  such  facts  Is  the  provision  that  "  any  per- 
son who  shall  by  any  offensive  or  disorderly 
act  ♦  *  •  annoy  or  interfere  with  any 
-    -    -    •  •         -    -    -        all 


person  ♦  ♦  ♦  inany place  ♦  ♦  •  shall 
be  deemed  guilty  of  a  misdemeanor.''  The 
parties  interested  in  the  criminal  proceeding 
bad  a  right  to  produce  witnesses  in  favor  of 
their  respective  contentions.  No  one,  I  be- 
lieve, would  seriously  contest  this  proposi- 
tion; and  if  they  had  the  right  to  produce  w^it- 
nesses,  then  it  necessarily  follows  that  they 
had  the  right  to  keep  track  of  persons  to  the 
end  that  a  subpoena  might  be  served  when 
such  persons  were  desired  as  witnesses.  It 
might  annoy  the  pcnum  desired  as  a  witness 
to  have  a  subpcena  served  upon  him;  and  it 
likewise  might  annoy  him  to  have  his  move- 
ments watched  so  that  such  subpoena  could 
be  served  upon  him;  but  such  annoyance 
does  not  make  the  act  of  the  process  server 
or  the  one  keeping  track  of  him  either 
offensive  or  disorderly  within  the  meaning 
of  the  statute.  One  has  no  absolute  right  to 
the  use  of  the  public  streets  without  being 
looked  upon  or  his  movements  noted,  nor 
has  he  the  right  to  use  the  streets  without 
being  followed  by  another  out  of  pleasure, 
curiosity,  or  for  other  purposes,  so  long  as 
the  act  of  the  person  following  is  not 
offensive  or  disorderly.  No  such  right  of 
privacy  exists.  iRoberaon  v.  Rochester 
Folding  Box  Co.,  171  N.  Y.  588.)  An 
offensive  or  disorderly  act  within  the 
meaning  of  the  section  of  the  Penal  Code  re- 
ferred to  is  one  which  in  some  way  tends 
to  a  disturbance  of  the  peace,  as  that 
crime  is  known  to  and  determined  by  the 
common  law.  Here  the  acts  of  the  defend- 
ant in  no  way  tended  to  a  disturbance  of  the 
peace.    In  fact,  the  complainant  was  not 


even  annoyed  until  some  one  told  him  he 
was  being  shadowed.  It  is  conceded,  or  if 
not,  it  must  be,  that  the  defendant's  acta 
were  not  disorderly  unless  they  annoyed 
the  complainant.  If  this  be  true,  then 
whether  the  acts  of  the  defendant  consti- 
tuted a  crime  necessarily  depended  entirely 
upon  the  operation  of  Braker's  mind;  ana 
I  do  not  believe  that  the  Legislature  ever 
intended  that  the  criminality  of  an  act 
should  depend  upon  the  operation  of  a  per> 
son's  mind,  which  is  Incapable  of  being 
proved  with  any  degree  of  accuracy,  or  dia- 

£  roved  by  any  method  known  to  tiie  law. 
1  other  words,  if  the  contention  of  the  Peo- 
ple be  correct,  the  acts  were  not  criminal 
unless  known  to  Braker;  but  if  known  to 
him  and  they  annoyed  him,  they  thereupon 
became  criminal  acts.  I  can  hardly  conceive 
of  a  reasoning  more  fallacious  or  a  rule  more 
dangerous  to  personal  liberty.  That  the 
Legislature  never  intended  that  such  acts 
should  constitute  a  crime  seems  to  me  clear, 
not  only  from  the  wording  of  the  section  or 
the  Penal  Code  itself,  but  from  the  statutes 
which  permit  detective  agencies  upon  the 
payment  of  a  fee  to  do  business.  (Laws  of 
1808,  chap.  4SS,  as  amd.  by  Laws  of  1'  01 ,  chap. 
mi.)  It  cannot  be  possible  that  the  Legisla- 
ture, in  enacting  the  statutes  which  permit 
the  existence  of  detective  agencies  on  the  giv- 
ing of  a  bond  and  the  payment  of  a  license  fee, 
intended  to  authorize  the  commission  of  a 
crime;  and  it  is  equally  clear  it  did  not  in- 
tend to  exact  a  fee  for  a  license  from  one 
whose  employees  could  not  pursue  the  busi- 
ness for  which  it  was  licensed.  To  hold, 
under  the  facts  set  out  in  this  record,  that 
the  defendant  is  guilty  of  a  crime  for  which 
he  Is  punishable  under  the  section  of  the 
Penal  Code  hereinbefore  cited,  is  to  hamper 
the  administration  of  justice  and  prevent  in 
no  small  degree  the  conviction  of  criminals 
who  have  violated,  and  the  detection  of  those 
who  are  about  to  violate  the  law.  The  com> 
plaint  did  not  state  and  the  evidence  did  not 
establish  that  the  defendant  had  committed 
any  crime,  and  he  should  have  been  dis- 
charged. For  the  foregoing  reasons,  hastily 
and  briefly  given,  I  think  the  Judgment  ap- 
pealed from  should  be  reversed  and  the  de- 
fendant discharged. 
Israel  W.  Schenker  and  Aaron  Schrier,  Appel- 
lants, V.  Samuel  Awerbach,  Respondent.— 
Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements.— Appeal  by  the  plaintiffs  from 
an  order  of  the  Special  Terra  of  the  Supreme 
Court,  entered  m  the  clerk's  office  of  the 
county  of  New  York  on  the  13th  day  of 
August,  1008,  denying  their  motion  for  an 
order  restraining  the  defendant  from  imi- 
tating and  infringing  their  cigarette  package 
and  package  label.— 

Lacohlin,  J.:  The  plaintiffs  are  copartners 
enraged  In  the  business  of  manufacturing 
and  selling  cigarettes  in  the  city  of  New 
York  and  elsewhere,  as  is  also  the  defendant. 
During  the  year  1902  the  plaintiffs  began  to 
manufacture  and  sell  cigarettes  known  by 
the  trade  name  of  "Afternoon,"  in  three 
styles,  with  and  without  mouthpieces  and 
with  cork  tips,  and  invented  and  used  a 
peculiar  covering  and  label  for  the  packages. 
They  alleged  that  since  June,  1903,  the  de- 
fendant has  been  manufacturing  and  selling 
three  similar  styles  of  cigarettes  in  packages 
with  covering  and  labels  in  imitation  of 
those  used  by  the  plaintiffs  at  a  lower  price, 
giving  the  dealers  a  larger  percentage,  and 
with  the  purpose  and  intent  of  deceiving  the 
consumers  and  having  the  same  sold  as  and 
for  the  cigarettes  made  by  the  plaintiffls. 
There  appears  to  be  a  striking  resemblance 
in   size,  shape,  coloring   and    appearanoe 
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between  the  ctsrarette  boxes  or  packagee 
adopted  by  the  defendant  and  those  then  in 
use  bv  the  plaintiffs;  but  the  trade  names 
by  which  the  cigarettes  are  known  and 
usually  called  for  and  ordered  and  the 
marking  upon  the  boxes  are  quite  dissimilar 
and  are  printed  in  large  type,  although  the 
position  of  the  trade  name  and  other  mark- 
ing Is  somewhat  alike  on  both.  The  printed 
matter  upon  the  packages  of  cigarettes 
manufactured  both  by  the  plaintiffs  and  the 
defendant  represent  that  Turkish  tobacco  is 
used.  On  the  plaintiffs'  packages,  following 
the  trade  name  '*  Afternoon,"  appears 
"Turkish Cigarettes;"  and  on  the  defend- 
ant's packages,  following  the  trade  name 
'*  Pleasure,*'  appears ''  Egyptian  Cigarettes.'* 
These  facts  are  uncontroverted.  The  de- 
fendant shows  by  affidavit  that  there  is 
more  or  less  similarity  between  the  boxes  or 
packages  in  which  the  cigarettes  of  different 
manufacturers  are  placed  upon  the  market  in 
respect  to  size,  shape,  covers  and  labels. 
Issue  was  Joined,  and  defendant's  answer 
was  used  in  opposition  to  the  motion.  It 
puts  in  issue  the  other  material  allegations 
of  the  complaint.  The  charees  against  de- 
fendant of  bad  faith,  of  copying  and  imitat- 
ing plaintiffs*  style  of  packages,  of  selling 
and  attempting  to  sell  and  of  inducing  others 
to  sell  his  goods  for  those  of  the  plaintiffo, 
and  intending  or  attempting  to  lead  pur- 
chasers to  buy  his  goods  for  those  of  the 
plaintiffs,  and  by  unfair  means  and  unjust 
competition  to  obtain  plaintiffs'  trade  and 
custom,  are  all  denied  by  defendant  in  his 
affidavit  and  in  affidavits  submitted  there- 
with. The  issues  might  have  been  brought 
to  trial  and  tried  within  a  very  short  time  if 
the  plaintiffs  had  so  desired.  In  these  circum- 
stances, there  is  no  propriety  in  our  inter- 
feringwith  thediscretion  of  the  learned  court 
at  Special  Term  in  denying  the  motion  for  a 
temporary  injunction.  The  order  should, 
therefore,  be  affirmed,  with  ten  dollars  costs 
and  disbursements.  Van  Brunt,  P.  J. ,  Patter- 
son, Ingraham  and  Hatch,  JJ.,  concurred. 

John  H.  Pearsons,  Appellant,  v.  William  A. 
Sweetser,  Respondent^  Impleaded  with  Oscar 
F.  Spate  and  Others.-— Interlocutory  judg- 
ment  affirmed,  with  costs,  with  leave  to 
plaintiff  to  withdraw  demurrer  upon  pay- 
ment of  costs  in  this  court  and  in  the  court 
below.    No  opinion. 

Leopold  Manheim,  Respondent,  v.  Michael 
Cooper,  Appellant.— Judgment  affirmed, with 
costs.    No  opinion. 

Martha  Faulkner,  Respondent,  V.  Metropolitan 
Street  Railway  Conipany,  Appellant.— Judg- 
ment and  order  affirmed,  with  costs.  No 
opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Patrick  Cox,  Relator,  v.  Francis  V.  Greene, 
as  Police  Commlssiouer  of  the  City  of  New 
York,  Respondent— Writ  dismissed  and  pro- 
ceedings affirmed,  with  costs.    No  opinion. 

Nellie  Post,  Appellant,  v.  Katharine  E.  Moore, 
Respondent.— Judgment  affirmed, with  costs. 
No  opinion. 

Nellie  Poet,  Respondent,  v.  Katharine  E.Moore, 
ApDellant.— Order  affirmed,  with  ten  dollara 
costs  and  disbursements.    No  opinion . 

Emily  B.  Hopkins,  Respondent,  v.  Jacob  D. 
Butler,  Appellant.— Interlocutory  judgment 
affirmed,  with  costs,  with  leave  to  aefendant 
to  withdraw  demurrer  and  to  answer  upon 
payment  of  costs  in  this  court  and  in  the 
court  below.    No  opinion. 

Joseph  Weiss,  Respondent,  v.  James  A.  Dele- 
hanty.  Appellant.— Interlocutory  judgment 
affirmed,  with  costs,  with  leave  to  aefendant 
to  withdraw  demurrer  and  to  answer  upon 
payment  of  costs  in  this  court  and  in  the 
court  below.    No  opinion. 


Charlotte  Y.  Ackerman,  as  Trustee  under  the 
Last  Will  and  Testament  of  Sophia  Brush, 
Deceased,  Respondent,  v.  Rodman  A.  Brush, 
Appellant.— Judgment  affirmed,  with  costs. 
No  opinion, 

Frederick  A.  Bumham,  Respondent,  v.  Charles 
L.  Franklin,  Appellant— Interlocutory  judg- 
ment affirmed,  with  costs,  with  leave  to  de- 
fendant to  withdraw  demurrer  and  to  an- 
swer upon  payment  of  costs  in  this  court  and 
in  the  court  below.    No  opinion. 

Laura  E.  Mortens,  as  Administratrix,  etc,  of 
Robert  E.  Mortens,  Deceased,  who  Sues  for 
the  Benefit  of  Herself  as  Such  Administra- 
trix and  for  the  Benefit  of  All  Other  Creditors 
of  the  Estate  of  Frederick  W.  Mertens,  De- 
ceased, Respondent,  v.  Frederick  W.  Mor- 
tens, Individually  and  as  Executor  under  the 
Paper  Purporting  to  be  the  Last  Will  and 
Testament  of  Frederick  W.  Mertens,  De- 
ceased, Appellant,  Impleaded  with  Another. 
—Order  aJSirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Joseph  B.  Hecht  and  Efmanuel  N.  Campe,  Ap- 
pellants. V.  lomchburg  Hosiery  Company, 
Respondent.— Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.    No  opinion. 

In  the  Matter  of  the  Petition  of  Patrick  W. 
CuUinan,  as  State  Commissioner  of  Excise, 
Respondent,  for  an  Order  Revoking  and 
Canceling  Liquor  Tax  Certificate  No.  1,487, 
Issued  to  Lena  Neus,  Appellant.—  Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Robert  Bulger,  Respondent,  v.  The  Merchants* 
Express  and  Transportation  Company,  Ap- 
pellant.—Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

Louisa  F.  Walton,  IRespondent,  v.  Katherina 
Oahnbacher,  Appellant,  Imuleaded  with 
Others.— Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

Joseph  Moore  and  Others,  Doing  Business 
under  the  Firm  Name  and  Style  of  Maughan 
&  Moore  Bros.,  Appellants,  v.  James  Emslle, 
Respondent.— Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.    No  opinion. 

Leander  S.  Sire,  Appellant,  v.  Samuel  S.  Shu- 
bert  and  Others,  Respondents.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Second  National  Bank  of  Louisville,  Kentucky, 
Appellant,  v.  Moses  Schwartx  and  Elgin  K. 
L.  Gould,  as  City  Chamberlain  of  the  City  of 
New  York.  Respondents.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

In  the  Matter  of  the  Petition  of  Patrick  W. 
CuUinan,  as  State  Commissioner  of  Excise. 
(In  re  Lena  Neus.)  —  Motion  denied. 

Oliver  M.  Arkenburgh,  Respondent,  v.  Robert 
H.  Arkenburgh,  Appellant.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Harry  S.  Barnes  and  Charles  B.  Dunn,  as 
Executor  of  the  Last  Will  and  Testament  of 
Joseph  C.  Barnes,  Deceased,  Respondents, 
V.  John  Hughes  and  Melvin  Dunning,  Appel- 
lants.— Judgment  affirmed,  with  costs,  with 
leave  to  defendant  to  withdraw  demurrer  and 
to  answer  upon  payment  of  costs  in  this  court 
and  In  the  court  below.    No  opinion. 

Alice  E.  MacOregor,  Appellant,  v.  The  City  of 
New  York,  Respondent— Order  affirmed, 
with  costs.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Daniel  J.  McCaffrey.  Relator,  v.  John  N.  Part- 
ridge, Commissioner  of  Police  of  the  Police 
Department  of  the  City  of  New  York,  Re- 
spondent.— Writ  dismissed  and  proceedings 
affirmed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Frank  P.  Young.  Appellant  v.  John  H.  J. 
Ronner,  as  Register  of  the  County  of  New 
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York,  Respondent.— Order  affirmed,  with 
fifty  doUiin  costs  and  disbursements.  No 
opinion. 

The  American  Audit  Company,  Respondent, 
▼.  The  Industrial  Federation  of  America, 
Appellant.  —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    »o  opinion. 

In  the  Matter  of  Margaret  Murray,  Deceased. 

—  Motion  granted,  so  far  as  to  dismiss  ap- 
peal, with  ten  dollars  costs. 

Frederick  S.  Godfrey  v.  Charles  Schmidt,  Jr., 
and  Others.—  Motion  denied,  with  ten  dol- 
lars costs. 

The  People  of  the  State  of  New  York  ez  rel. 
Michael  Adams  ▼.  Thomas  W.  Hynes,  etc.— 
Motion  granted. 

Max  Hausman  y.  Elizabeth  Herdtf elder.— 
Motion  denied,  with  ten  dollars  costs. 

J.  Quintus  Cohen,  as  Trustee,  v.  Mortimer  H. 
wager,  as  President.—  Motion  denied. 

In  the  Matter  of  Robert  A.  Ammon.  —Motion 
granted. 

James  A.  Benedict  and  Others,  Appellants. 
▼.  International  Banking  Corporation  and 
Others,  Respondents.—  Motion  denied,  with 
ten  dollars  costs.   Memorandum  per  curiam. 

In  the  Matter  of  Fort  Washington  Ridge 
Road.—  Motion  denied,  with  ten  dollars 
costs.    Memorandum  per  curiam. 

In  the  Matter  of  George  A.  Lamb.— Referenoe 
ordered. 

George  A.  Steams,  Appellant,  ▼.  Shepard 
&  Morse  Lumber  Company,  Respondent. 
George  A.  Steams,  Respondent,  ▼.  Bhepard 
&  Morse  Lumber  Company,  Appellant.— 
Appeals  will  be  heard  together  when  last  ap- 
peal is  reached. 

The  People  of  the  State  of  New  York  ez  rel. 
Eleanor  M.  Griffin  ▼.  Seth  Low,  as  Mayor, 
etc,  of  the  City  of  New  York.  —  Motion 
granted,  with  ten  dollars  costs. 

Frank  J.  Rush  ▼.  Edward  S.  Feck.— Motion 
frranted,  with  ten  dollars  costs. 

William  G.  Leeson  ▼.  The  City  of  New  York.— 
MoUon  granted,  with  ten  dollars  costs. 

Belle  of  Bourbon  Company  v.  John  Leffier 
and  Others.— Motion  denied,  with  ten  dollars 
costs. 

The  People  of  the  State  of  New  York  ex  rel. 
Joseph  J.  Madden  v.  John  N.  Partridge,  as 
Commissioner  of  Police  of  the  Police  Depart- 
ment of  the  City  of  New  York. —  Motion 
granted. 

Lillian  C.  Morrison  t.  Ormond  G.  Smith  and 
Others.  —  Motion  denied,  with  ten  dollars 
costs. 

John  P.  Eustis  v.  St.  Louis  Stamping  Com- 
pany.—Motion  denied.    See  memorandum. 

Antoinette  P.  Harrison  and  Others  v.  (George 
Wilson  and  Others.  —  Motion  denied  upon 
IMiyment  of  ten  dollars  costs,  and  upon  pay- 
ment of  an  additional  ten  dollars  leave  given 
to  apply  to  the  court  below  to  open  default. 

John  Langley  v.  James  F.  McKeraon.  —  Motion 
denied  upon  payment  of  ten  dollars  costs, 
and  upon  payment  of  an  additional  ten  dol- 
lars leave  given  to  apply  to  the  court  below 
to  open  default. 

In  the  Matter  of  Alexander  P.  Irvin,  Deceased. 

—  Motion  denied,  with  ten  dollars  costs. 

In  the  Matter  of  the  Board  of  Rapid  Transit 
Railroad  Commissioners.— Motion  to  appoint 

commissioners  tcranted.    See  raemoranJum. 

In  the  Matter  of  the  Estate  of  George  F.  Gil- 
man,  Deceased.  Celeste  S.  Griswold,  Re- 
spondent, V.  Theophiius  Oilman  and  Edward 
L.  Norton,  as  Administrators,  etc.,  of  George 
F.  Oilman,  Deceased,  Appellants.  —  Judg- 
ment modified  by  reducing  same  to  the  sum 
of  $6,586.37,  ana  as  so  modified,  affirmed, 
without  costs.    No  opinion. 

The  People  of  the  State  of  New  York,  Re- 
spondent, V.  Hyman  Davis,  Appellant.  — 
Judgment  affirmed.    No  opinion. 


The  People  of  the  State  of  New  York,  Re- 
spondent, V.  Theodore  Cssson,  Appellant.— 
Judgment  affirmed.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Michael  J.  MoManus,  Relator,  v.  Francis  V. 
Greene,  Police  Commissioner  of  the  Police 
Department  of  the  City  of  New  York,  Re- 
spondent. —  Writ  dismissed  and  proceedings 
affirmed,  with  costs.    No  opinioc. 

The  People  of  the  State  of  New  York  ex  rel. 
WUliam  H.  Dudley,  Relator,  v.  Francis  V. 
Greene,  Police  Commissioner  of  the  Polioe 
Department  of  the  City  of  New  York,  Re- 
spondent—Writ dismissed  and  proceedings 
affirmed,  with  costs.    No  opinion. 

Marie  A.  Ruch,  Respondent,  v.  Metropolitan 
Street  Railway  Company,  Appellant.— Judg- 
ment and  order  alBrmed,  with  costs.  No 
opinion. 

Rudolph  Schneider,  Appellant,  v.  Thomas 
B.  Seaman,  Respondent,  Impleaded  with 
Others.  —  judgment  affirmed,  with  costs. 
No  opmion. 

Alesandro  Turturiello,  Respondent,  v.  Colum- 
bia Storage  Warehouses,  Appellant.  —  Judg- 
ment ana  order  affirmed,  with  costs.  No 
opinion. 

Emilie  Mathilde  Caroline  Peters,  Respondent, 
V.  Morning  Joumal  Association,  Appellant. 
—  Judgment  and  order  affirmed,  with  costs. 
No  opinion. 

August  H.  Blaybaum,  Appellant,  ▼.  Louis 
Meyer,  Respondent.— Judgment  and  oraer 
affirmed,  with  costs.    No  opinion. 

Max  Lefkowitz,  RoRpondent,  v.  Metropolitan 
Street  Railway  Company,  Appellant.— Judg- 
ment and  order  aflirmeid,  with  costs,  lio 
opinion. 

Charles  E.  H.  Phillips  and  William  D.  Phillips, 
Individually  and  as  Executors,  etc.,  of 
Charles  H.  Phillips,  Deceased,  and  Others, 
Respondents,  v.  The  Manhattan  Railway 
Company  and  The  Metropolitan  Elevated 
Railway  Company,  Appellants.— Judgment 
modified  bv  reducing  ludgmentas  entered 
for  rental  disimages,  including  costs,  interest 
and  allowance,  to  the  sum  of  $1,822.50,  and 
as  so  modified  affirmed,  without  costs.  Tan 
Brunt,  P.  J.,  dissenting  as  to  rental  damage. 
No  opinion. 

Elizur  V.  Foote,  as  Executor,  etc,  of  Edward 
S.  Stokes,  Deceased,  Respondent,  v.  How- 
ard MacNutt,  Defendant,  Impleaded  with 
Mary  J.  MacNutt,  Appellant.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

The  People  of  the  State  of  New  York  ex  reL 
James  A.  Deering,  Appellant,  v.  Edward  M. 
Grout,  as  Comptroller,  and  Edward  A.  Slat' 
tery,  as  Deputy  Collector  of  Assessments 
and  Arrears  of  the  City  of  New  York,  Re- 
spondents, cin  re  St.  Nicholas  Avenue 
Sewer  Assessment.)  — Order  affirmed,  with 
ten  dollar*^  costs  and  disbursements.  No 
opinion. 

In  the  Matter  of  the  Application  for  the  Revo- 
cation of  Letters  T^tamentanf  Issued  to 
Susie  E.  Fitchet,  one  of  the  Ejcecutors  of 
the  Estate  of  Samuel  F.  Bums.  Deceased, 
Appellant.  Emily  E.  Bums  ana  Morrison 
Rogers,  Respondents.—  Order  affirmed,  with 
costs  and  disbursements  to  be  taxed  in  the 
Surrogate's  Court.    No  opinion. 

William  W.  Farmer,  Individually  and  as  Ex- 
ecutor, etc.,  of  Aaron  D.  Farmer,  Deceased, 
Appellant,  v.  A.  D.  Farmer  A  Son  Type 
Founding  Company  and  Others,  Respond- 
ents.- Order  affirmed,  with  ten  dollars  costs 
and  disbursements.    No  opinion. 

In  the  Matter  of  the  Application  for  Letters  of 
Administration  on  the  Goods,  Chattels  and 
Credits  of  William  R.  Miller,  Deceased. 
Arthur  E.  Wood  and  Others,  Appellants: 
William  A.  Evans,  Respondent.—  Order  al 
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finned,  with  ooste  and  disburaements  to  be 
taxed  in  the  Surrogate's  Court.  No  opinion, 
George  W.  Thurston.  Individually  and  as  Ibc- 
ecutor,  eta,  ol  Eltea  Jane  Evans,  Deoeased. 
Appellant,  t.  Cypress  Hill  Cemetery  and 
Others,  Defendants,  Impleaded  with  wiQiam 
Ferguson  and  Others  Kespondents.—  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion, 


opinioD 

In  the  Matter  of  the  Application  of  Joseph  B. 
C.  Tuell,  Respondent!  in  Proceedings  Sup- 
plementary to  a  Judgment  Recovered  by 
him  as  Plaintiff,  agamst  John  Overton  Paine, 
Appellant,  and  Otners,  Defendants.  (No.  1 .) 
—Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  Patterson  and  McLaughlin, 
JJ.,  dissenting.    No  opinion. 

In  the  Matter  of  the  Application  of  Joseph  B. 
C.  Tuell,  Respondent,  in  Proceedings  Sup- 
plementary to  a  Judgment  Recovered  by 
nim  as  Plaintiff,  aminst  John  Overton 
Paine,  Appellant,  and  Others,  Defendants. 
(No.  2.)  —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

In  the  Matter  of  the  Application  of  Joseph  B. 
C.  Tuell,  Respondent,  in  Proceedings  Sup- 

Elementary  to  a  Judgment  Recovered  by 
im  as  Plaintiff,  against  John  Overton 
Paine,  Appellant,  and  Others.  Defendants. 
(No.  8.)  —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Pat- 
terson and  McLaughlin,  JJ..  dlssentlDg. 

In  the  Matter  of  the  Application  of  Joseph  B. 
C.  Tuell,  Respondent,  in  Proceedings  Sup- 
plementary to  a  Judgment  Recovered  by 
nim  as  Plaintiff,  against  John  Overton 
Paine,  Appellant,  and  Others,  Defendants. 
(No.  4.)  ^  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Pat- 
terson and  McLaughlin,  JJ.,  dissenting. 

Charles  J.  Warren,  Respondent,  v.  Harry  L. 
Stratton  and  Clara  MacGregor,  as  Executors, 
etc.,  of  Amos  B.  Stratton,  Dec^Med,  Appel- 
lants. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.    No  opinion. 

In  the  Matter  of  the  Application  of  Morris  D. 
Weiss,  Appellant,  v.  Abraham  B.  Schleimer, 
an  Attorney,  Respondent.—  Order  affirmed, 


with  ten  dollars  costs  and  disbursements* 
No  opinion. 

James  A.  Campbell,  Respondent,  v.  Press  Pub- 
lishing Company.  Appellant.— Order  re- 
versed, with  ten  dollars  costs  and  disburse- 
ments, and  motion  denied,  with  ten  dollars 
costs.    No  opinion. 

In  the  Matter  of  the  Application  of  William 
M.  Townsend,  Appellant,  for  a  Writ  of  Man- 
damus, against  the  New  York  Produce  Ez- 
changeL  Respondent— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

Charles  Gerding,  Appellant,  v.  Washington 
Keer,  Reeponaent.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

Daniel  E.  Van  Wickle,  Respondent,  v.  Weaver 
Coal  and  Coke  Company,  Appellant.—  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

The  People  of  the  State  of  New  York  ez  rel. 
Charles  E.  Ahneman  and  Disry  Younkheere, 
Appellants,  v.  Edward  M.  Grout,  as  Comp- 
troller of  the  City  of  New  York,  Respondent. 
—Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Julia  L.  Butterfleld  v.  Harlin  J.  Woodward 
and  Others.—  Motion  granted,  so  far  as  to 
dismiss  appeals. 

Julia  S.  Boyd  v.  United  States  Mortgage  and 
Trust  Company  and  Others.—  Motion  denied, 
with  ten  dollars  costs. 

The  Twelfth  Ward  Bank  of  the  City  of  New 
York  V.  Joseph  Spiers  and  Others.—  Motion 
denied,  upon  payment  of  ten  dollars  costs  of 
motion  and  ten  dollars  costs  of  term. 

Pauline  Eisenhofer  v.  New  Yorker  Zeitung 
Publishing  and  Printing  Company.—  Motion 
denied,  with  ten  dollars  costs. 

Julia  A.  Groh  v.  J.  George  Flammer.—  Motion 
denied,  with  ten  dollars  costs. 

The  People  of  the  State  of  New  York  ez  rel. 
The  Delaware  and  Hudson  Company  v. 
David  L.  Wells  and  Others.—  Motion  denied, 
with  ten  dollars. 

Second  National  Bank  of  Louisville,  Kentucky, 
V.  Moses  Schwartz  and  Others.—  Motion  de- 
nied, with  ten  dollars  costs. 

John  Podmore,  as  Administrator,  v.  The  Dime 
Savings  Bank  of  Brooklyn.—  Motion  to  re- 
vive action  granted. 


Third  Department,  December,  1903. 


William  Adams,  Appellant,  v.  Fred  B.  Potter 
and  Jacob  Sauter,  Doing  Business  as  the 
Roseville  Mining  and  Paint  Company,  Re- 
spondents.-Judgment  and  order  of  the 
County  Court  affirmed,  with  costs.  No 
opinion.    All  concurred. 

Henry  F.  Brlggs,  Appellant,  v.  Daniel  I. 
Devoe,  as  Executor,  etc.,  of  Nancy  Smith, 
Deceased.  Respondent.— Judgment  unani- 
mously affirmed,  with  costs.    Ko  opinion 

Bainbrldge  W.  Burdick,  Appellant,  v.  The 
Albany  Railway,  Respondent.— Judgment 
and  order  unanimously  affirmed,  with  costs. 
No  opinion. 

Eleanor  Bailey  Denneen,  Appellant,  v.  The 
Lehigh  Valley  Railroad  Company,  Respond- 
ent.—Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  All 
concurred. 

Hermon  Gemer,  Respondent,  v.  John  Bouck, 
Appellant.  —Judgment  affirmed,  with  costs. 
No  opinion.    All  concurred. 

Blixa  Poland,  Respondent,  v.  United  Traction 
Company,  Appellant.  —  Motion  granted. 

The  People  of  the  State  of  New  York,  Appel- 
lant, V.  John  N.  Goldlngand  Mabel 


Respondents.  —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion. 
All  concurred. 

The  People  of  the  State  of  New  York  ez  rel.  The 
New  York  Central  and  Hudson  River  Rail- 
road Company,  Relator,  v.  Nathan  L.  Miller, 
as  Comptroller  of  the  State  of  New  York, 
Respondent.  —  Determination  of  the  Comp- 
troller affirmed,  with  fifty  dollars  costs  and 
disbursements.    No  opinion.    All  concurred. 

Hanorah  Sammons,  as  Adminlstratriz,  etc, 
and  Others,  v.  Ithaca  Street  Railway  Com- 
pany. —  Motion  denied. 

Mark  Duntz.  as  Trustee,  etc..  Plaintiff,  v. 
Granger  Brewing  Company  and  Others,  De- 
fendants. —  Decision  of  motion  to  dismiss 
reserved  until  the  hearing  of  the  appeal  on 
the  merits. 

Alfred  O.  Dunk  v.  Eliza  Dunk,  as  Ezecutriz, 
etc.,  of  Alfred  Dunk,  Deceased.  —  Motion 
eranted,  and  the  following  question  certi- 
fied :  Had  the  Special  Term  the  power,  un- 
der section  8S76  of  the  Code  of  Civil  Pro- 
cedure, Uj  grant  the  order  appealed  from 
upon  the  undisputed  facts  appearing  in  the 
record? 
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First  National  Baak  of  Saratoga  Springs, 
New  York,  Respondent,  v.  John  W.  Morns, 
AppeUant,  Impleaded  with  William  A.  Deane. 
—  Order  affirmed,  with  ten  dollars  costs  and 
disbarsements.    No  opinion.    All  concurred. 

John  QIacken,  Jr.,  Respondent,  ▼.  James 
Henry,  Appellant.  —  Judgment  affirmed, 
withooste.    No  opinion.    All  concurred. 

Lucius  N.  Littauer  and  Another    ▼.  James 


Kellogg,  on  the  9th  day  ot  May,  1006,  were 


plainttfliB  authorised  to  enter  judgment  as 
upon  default  before  the  time  to  answer,  as 
extended  by  said  order,  expired  ? 

In  the  Matter  of  the  Application  of  Roland  B. 
Molineux  for  a  Peremptory  Writ  of  Man- 
dams  to  Issue  to  Ck>rneuus  Y.  Collins, 
Superintendent  of  State  Prisons.  —  Motion 
granted.    Smith  and  Chase,  JJ.,  dissented. 

In  the  Matter  of  the  Proceedings  to  Disbar 
Esmond  Stiles,  an  Attomev.  —Ordered,  that 
Hon.  Samuel  Edwards,  of  Hudson,  N.  Y., 
be  appointed  referee  to  take  testimony  and 
report  to  the  court  with  his  opinion  thereon. 


Fourth  Department,  December,  1903. 


Henrr  T.  McKone,  Respondent,  v.  The  Village 
of  Warsaw,  Appellant.— Judgment  and  order 
affirmed,  with  costs.  All  concurred,  except 
McIiCnnan,  P.  J.,  dissenting. 

Emma  E.  Guiles,  Respondent,  v.  The  Village 
of  Cattaraugus,  Appellant.— Judgment  and 
order  affirmed,  with  costs.    All  concurred. 

In  the  Matter  of  the  Estate  of  George  W. 
Crouch,  in  the  Matter  of  Bentley,  etc.— 
Motion  for  reargument  denied,  with  ten 
dollars  costs. 

Sarah  E.  Dewey.  Respondent,  ▼.  Niagara 
Gorge  Railroad  Company.  Appellant.— Mo- 
tion for  reargument  denied,  with  ten  dollars 
costs  and  disbursements.  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  denied. 

James  Wallace,  Plaintiff,  v.  Havana  Bridge 
Works,  .Defendant.— Plaintiff *s  exceptions 
overruled  and  motion  for  new  trial  denied, 
with  costs.    All  concurred. 

John  H.  Watson,  Respondent,  v.  Elsie  M.  Wat- 
son, Appellant.— judgment  and  order  af- 
firmed, with  costs.    All  concurred. 

The  People  of  the  State  of  New  York,  Re- 
spondent, V.  Fred  Jaekle,  Appellant.— Judg- 
ment of  conviction  and  order  affirmed.  All 
concurred. 

Edith  L.  Corey,  Respondent,  v.  Syracuse  Rapid 
Transit  Railway  Company,  Appellant.— 
Judgment  and  order  reversed  and  new  trial 
ordered,  with  costs  to  the  appellant  to  abide 
event,  upon  the  facts.  Held,  that  the  ver- 
dict of  tne  jury  was  against  the  weight  of 
the  evidence.    All  concurred. 

Maria  Noone,  Respondent,  v.  Utica  and  Mo- 
hawk Valley  Railroad  Company,  Appellant. 
—  Judgment  and  order  reversed  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to 
abide  event,  y pon  the  facts.  Held,  that  the 
verdict  of  the  jury  was  against  the  weight 
of  the  evidence.    All  concurred. 

The  People  of  the  State  of  New  York,  Re- 
spondent, V.  John  T.  Lannen,  Appellant.— 
Judgment  affirmed,  with  costs.  All  con- 
curred, except  McLennan,  P.  J.,  dissenting. 

James  R.  Loveland,  Respondent,  v.  Frederick 
H.  Tidman,  as  Receiver,  etc.,  of  the  Oswego 
Street  Railway  Company  and  of  the  Laike 
Ontario  and  Riversiae  Railway  Company, 
Appellant,  Impleaded  with  William  T.  Mul- 
lin.— Judgment  and  order  reversed  and  new 
trial  ordered,  with  costs  to  appellant  to  abide 
event,  upon  questions  of  law  and  of  fact. 
Held,  that  unaer  the  circumstances  of  this 
case,  the  conduct  of  the  jury  awarding 
damages  against  the  receiver  of  the  railroad 
company  for  the  assault  complained  of  at 
the  same  time  that  it  found  a  verdict  in 
favor  of  the  defendant  Mullln,  who  was  con- 
cededly  the  chief  offender  in  any  assault  com- 
mitted, was  so  inconsistent  as  to  indicate  the 
controlling  presence  of  prejudice,  passion  or 
misunderstanding,  and  that  the  interests  of 
Justice  require  a  new  trial.    Ail  concurred. 


Philip  Sher,  Respondent,  v.  The  German 
Equity  Fire  Insurance  Company  of  Monroe 
County,  Appellant.— Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

Adelia  H.  Porter,  Appellant,  v.  Charles  Chapin 
and  Matthew  H.  Beardsley,  as  Elxecutors, 
etc.,  of  Lewis  Spafard,  Deceased,  Respond- 
ents.—Judgment  affirmed,  with  costs.  All 
concurred. 

Elizabeth  A.  Wildey,  Appellant,  v.  David  Mur- 
phy, Respondent,  Impleaded  with  the  Citv 
of  Syracuse. —Judgment  affirmed,  with 
costs.  All  concurred.  Williams,  J.,  not 
sitting. 

James  A.  Roberts,  as  Receiver,  etc..  of  the 
Metropolitan  Mutual  Savings  and  Loan 
Association  of  Buffalo,  N.  Y.,  Appellant,  v. 
Manr  A.  Murray  and  Sheldon  T.  Murray,  her 
Husband,  Respondents,  Impleaded  with 
Another.  — Judgment  ainrmea,  with  costs. 
All  concurred. 

Theodore  Struts,  Respondent,  v.  Rochester 
Railway  Company.  Appellant.— Judgment 
and  order  reversed  and  new  trial  oraered, 
with  costs  to  appellant  to  abide  event,  upon 
questions  of  law  and  facts,  unless  the  plain- 
tlfC  stipulates  to  modify  the  judgment  by 
reducing  the  verdict  to  $5,600,  as  of  the  date 
of  rendition  thereof,  in  which  event  the 
judgment,  as  so  modified,  and  order  are  af- 
firmed, without  costs  of  this  appeal  to  'hither 
party.  All  concurred,  except  Stover,  J., 
who  voted  for  affirmance,  without  modifica- 
tion, and  McLennan,  P.  J.,  who  voted  for  re- 
versal, upon  the  eround  that  the  verdict 
was  against  the  weight  of  the  evidence. 

Harriet  E.  Stafford,  Respondent,  v.  Syracuse 
Rapid  Transit  Railway  Company,  Appellant. 
—  J  udgraent  and  order  affirmed,  with  costs. 
All  concurred. 

Annie  Welch,  Respondent,  v.  Syracuse  Rapid 
Transit  Railway  Company,  Appellant,  Im- 
pleaded with  Another.—  Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

Eatherine  E.  Sheldon,  Respondent,  v.  The 
Town  of  Allegany.  Appellant.— Judgment 
and  order  afnrmea,  with  costs.  All  con- 
curred. 

Maryetta  James,  Respondent,  v.  The  Village  of 
Dexter,  Appellant.— Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

The  General  Contracting  Company,  Appellant, 
V.  Claude  C.  Jones  and  Willis  Y.  Graves, 
Respondents.— Judgment  affirmed,  with 
costs.  All  concurred,  except  McLennan,  P. 
J.,  not  voting. 

Jane  Wight,  Appellant,  v.  Robert  Furniss  and 
Rose  Furniss,  as  Executors,  etc.,  of  John 
Furniss,  Deceased,  Reiq>ondent8,  Impleaded 
with  Others.— Judgment  affirmed,  with 
costs.     All  concurred. 

Charles  Madaio,  an  Infant,  by  Louis  Madaio, 
his  Guardian  ad  Litem,  Appellant.,  v.  Geneva 
Preserving  Company,  Respondent.— Judg- 
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ment  and  order  affirmed,  with  costs.  All 
concurred,  except  McLennan,  P.  J.,  not 
▼oting. 

The  People  of  the  State  of  New  York,  Respond- 
ent, ▼.  Frederick  St.  John,  Appellant.— De- 
fendant's exception  overruled,  motion  for 
new  trial  denied,  and  Judgment  for  plaintiff 
upon  the  ▼erdict,  with  costs.  All  concurred, 
except  McLennan,  P.  J.,  dissenting. 

Flrank  J.  Saxton,  as  Trustee,  etc..  Appellant, 
▼.  James  O.  Sebring  and  Others,  Respond- 
ents.— Appellant's  preliminary  objections 
overruled.  Motion  to  dismiss  appeal 
granted,  without  costs,  unless  within  twenty 
davs  appellant  prepares,  files  and  serves 
printed  case  and  exceptions,  in  which  event 
motion  is  denied.  In  case  of  failure  to  so 
file  and  serve  case  and  exceptions  within 
such  time,  motion  is  granted,  with  ten  dol- 
lars costs. 

Nathan  J.  Packard  and  Another,  Respondents, 
V.  Louis  Windholz,  Appellant.— Motion  for 
leave  to  appeal  to  the  Court  of  Appeals 
granted.  The  questions  to  be  certified  to  the 
court  to  be  settled  by  and  before  Mr.  Justice 
Spring  on  two  days*  notice. 

Mary  Oencie,  Appellant,  v.  Leonardo  Forte, 
Raapondent.— Motion  for  reargument  de- 
nied, with  ten  dollars  costs  and  disburse- 
ments. 

Anna  B.  Shannon,  as  Administratrix,  etc.,  v. 
The  New  York  Central  and  Hudson  River 
Railroad  Company.—  Motion  for  leave  to  ap- 
peal to  Court  of  Appeals  denied,  with  ten 
dollars  costs. 

Henrv  J.  Skinner,  Respondent,  v.  Eklgar  K. 
Field  and  Another,  Appellants.—  Motion  for 
reai^ument  denied,  with  ten  dollars  costs 
and  disbursements. 

Michael  Riley,  Respondent,  v.  The  Town  of 
Cuba,  Appellant.—  Motion  for  leave  to  ap- 
peal to  the  Court  of  Appeals  denied,  with 
ten  dollars  costs. 

The  People  of  the  State  of  New  York  ex 
rel.  Edward  C.  Stearns  and  Others,  Re- 
spondents, V.  William  Marr,  as,  etc.,  and 
Others,  Appellants.—  Motion  for  leave  to  ap- 
peal to  Court  of  Appeals  denied  upon  the 
ground  that  the  appeal  to  this  court  onlv 
presented  a  question  of  fact.  All  concurred, 
except  Hlscock,  J.,  who  dissented  upon  the 
ground  tliat  defendants  should  be  permitted 
to  review  in  the  Court  of  Appeals  the  ques- 
tion whether,  as  a  matter  of  law,  the  facts 
appearing  authorized  the  making  of  the 
orders  in  question. 

Eira  N.  Wheeler  v.  City  of  Syracuse.—  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
denied,  with  ten  dollars  costs. 

Herman  Colmier  v.  City  of  Syracuse.— Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
denied,  with  ten  dollars  costs. 

Margaret  E.  Clark.  Appellant,  v.  Estate  of 
Jonn  Hyland,  Deceased,  Respondent.-  Mo- 
tion to  amend  or  modify  decision  denied, 
with  ten  dollars  costs. 

City  Trust  and  Safe  Deposit  Company,  Re- 
spondent, V.  The  American  Brewing  Com- 
pany, Appellant.— Motion  for  reargument 
denied,  with  ten  dollars  costs. 

Emma  Cooper,  as,  etc.,  Appellant,  v.  New 
York,  Ontario  and  Western  Railroad 
Company,  Respondent.—  3Iotion  for  leave 
to  appeal  to  the  Court  of  Appeals  from  the 
order  amending  the  decision  of  this  court 
denied,  without  costs,  and  a  reargument  of 
the  motion  to  amend  the  original  decision 
ordered,  to  be  heard  at  the  opening  of  the 
next  term  of  tliis  court. 


Sarah  Riehlman,  Respondent,  v.  Mary  Field, 
Appellant.— Motion  to  amend  decision  de- 
nied, without  costs. 

Town  of  Skaneatelee,  Appellant,  v.  Julia  C. 
Rodger  and  Others,  Rapondents.— Motion 
granted,  with  ten  dollars  costs,  unless  appel- 
lant within  fifteen  days  files  and  serves  his 
printed  papers  upon  appeal,  in  which  event 
the  motion  is  denied,  without  costs. 

Almina  J.  Windsor,  Appellant,  v.  Frank  P. 
Windsor,  Respondent.-  Judgment  affirmed, 
with  costs.    All  concurred. 

Catharine  Murphv,  Appellant,  v.  The  Village 
of  Mount  Morris,  Respondent.—  Judgment 
and  order  affirmed,  with  costs.  All  concurred. 

Thomas  F.  McBride,  Appellant,  v.  Flavius  J. 
Wentworth  and  Otners,  Respondents.- 
Judgment  affirmed,  with  ^costs.  All  con- 
not  voting. 
Alphonse 

„    _      and  order 

affirmed,  with  costs.    All  concurred. 

Emma  Frost,  as  Administratrix,  etc.,  of  Dillon 
C.  Frost,  Deceased,  Appellant,  v.  The  New 
York  Central  and  Hudson  River  Railroad 
Company.  Respondent.  —  Judgment  af- 
firmedj  with  costs.    All  concurred. 

Joseph  M.  Qravelle,  Appellant,  v.  Dominick 
Mason,  Respondent.—  Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

In  the  Matter  of  the  Application  of  Sarah  A. 
Gay  and  Others,  Respondents,  for  the  Sub- 
stitution of  Clinton  &  Thomas  as  their  At- 
torneys in  the  Place  of  Elijah  W.  Holt. 
Appellant,  in  the  Case  of  Sarah  A.  Gay  and 
Otiiers  V.  George  M.  Hausauer.—  Order  af- 
firmed, with  ten  dollars  costs,  and  disburse- 
ments.   All  concurred. 

Frances  B.  Comfort,  Appellant,  v.  Interna- 
tional Railway  Company,  Respondent.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    All  concurred. 

Benjamin  C.  Montgomery,  Respondent,  v. 
Lottie  D.  Large  (first  name  fictitious),  etc.. 
Appellant.— Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  All  concurred, 
except  Spring.  J.,  who  dissented.  Motion  to 
dismiss  appeial  denied.    All  concurred. 

Thomas  Qufnn,  as,  etc.,  v.  The  Onondaga 
County  Milk  Association.—  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs. 

John  H.  McDowell,  Respondent,  ▼.  Syracuse 
Land  and  Steamboat  Company,  Appellant, 
Impleaded  with  Syracuse  Rapid  Transit 
Railway  Company  and  Others.— Judgment 
and  order  affirmed,  with  costs.  All  con- 
curreJ. 

In  the  Matter  of  the  Estate  of  Herman  Bruck, 
Deceased.  Andora  Bruck,  as  Administra- 
trix, etc.,  of  Herman  Bruck,  Deceastrd, 
Appellant;  Lizzie  Bruck,  Respondent- 
Order  of  Surrogate's  Court  affirmed,  with 
ten  dollars  costs  and  disbursements.  All 
concurred. 

John  £.  Manning,  Respondent,  v.  The  New 
York  Central  and  Hudson  River  Railroad 
Company,  Appellant.—  Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

William  H.  Tyler,  Respondent,  v.  Utlca  Daily 
Press  Company,  Appellant.—  Judgment  and 
order  affirmed,  with  costs.    All  concurred. 

Hannah  La  Branche,  Appellant,  v.  Syracuse 
Rapid  Transit  Railway  Company,  Respond- 
ent.—Judgment  and  order  affirmed,  with 
costs.    All  concurred. 

Mary  Anderson,  Respondent,  v.  The  American 
Glucose  Company,  Appellant.— Judgment 
and  order  affirmed,  with  costs.  All  con- 
curred. 
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Joseph  J.  Eittel,  Appellant,  t.  Louia  E. 
Scnmieder  and  Louise  M.  Schmleder,  Re- 
BpoDdente.— Judgment  reversed  and  new 
trial  granted,  oosts  to  abide  the  event.— 
Appeal  by  theplaintiff  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of 
the  clerk  of  Weetcheeter  county  on  the  10th 
'—  of  July,  19QB,  upon   the  report  of  a 


refer 


Pkr  Cubiam :  The  plahitifF  appeals  from  this 
Judgment  on  the  ground  that  it  is  not  suffi- 
ciently favorable  to  him.  The  suit  was 
brought  to  foreclose  several  instruments 
which  are  conceded  to  constitute  as  be- 
tween the  parties  merely  a  mortgage  upon 
certain  personal  property  and  real  estate. 
The  defendants  are  husband  and  wife,  and 
the  plaintiff  is  a  brother  of  the  wife.  The 
learned  referee  before  whom  the  case  was 
tried  has  refused  to  grant  the  relief  prayed 
for  in  the  complaint  against  the  wife, 
and  has  adjudged  the  mortgage  instru- 
ments to  be  void  as  asainst  ner  on  the 
Sound  that  she  was  Inauoed  to  enter  into 
em  (1)  by  duress,  and  (2)  by  false  repre- 
sentations. The  defense  of  duress  was  not 
Steaded,  nor  in  our  opinion  was  it  estab- 
shed  by  the  evidence.  There  was  no 
threat,  and  we  have  not  been  able  to  find 
any  definition  or  decided  case  in  which 
duress  has  been  predicated  upon  such  facts 
as  were  here  proved.  No  doubt  the  brother 
did  represent  to  the  wife  that  her  husband 
had  obtained  bis  property  by  false  repre- 
sentations, and  no  doubt  he  endeavored  to 
get  her  to  pledge  her  securities  and  real 
estate  as  security  for  its  return;  but  he  ex- 
pressly denied  tliat  he  threatened  to  prose- 
cute the  husband  criminally,  and  we  tfnd  no 
proof  sufficient  to  sustain  a  finding  to  the 
effect  that  he  avowed  any  such  intention. 
As  to  the  alleged  false  representations 
which  the  learned  referee  has  held  operative 
to  invalidate  the  mortgage,  there  was  no 
allegation  in  the  aoswer  of  any  misrepre- 
sentations having  that  effect.  The  only 
averment  of  the  answer  on  that  subject  con- 
tained an  admission  that  the  wife  owed  the 
plaintiff  $lfi,000,  and  alleged  that  the  plain- 
tiff represented  to  her  that  her  husband  was 
Indebted  to  him  for  $16,000  more,  which  in- 
debtedness was  a  legal  charge  and  liability 
against  her  real  estate,  in  consequence  of 
which  she  made  the  mortgage  for  $80,000 
instead  of  $16,000.  Upon  tms  averment  the 
claim  of  the  wife  was  not  that  the  mortgage 
was  wholly  void,  but  only  that  it  was  with- 
out consideration  to  the  extent  of  $15,000 
representing  the  indebtedness  of  her  hus- 
band to  the  plaintiff.  The  refereee  has 
found,  however,  that  the  mortgage  was 
wholly  void,  not  only  on  account  of  duress, 
but  on  account  of  this  representation  by  the 
husband.  It  may  be  that  the  judgment 
could  be  sustained  on  this  ground  if  the 
pleading  had  been  broad  enough,  in  the 
view  that  the  representations  did  not  relate 
merely  to  a  matter  of  law,  but  amounted  to 
a  false  statement  that  facts  existed  creating 
a  legal  liability  on  the  part  of  the  husband. 
The  trouble  is,  however,  that  no  such  Issue 
was  tried,  there  being  no  allegation  in  the 
answer  to  the  effect  that  the  transaction 
was  wholly  illegal  on  account  of  false  repre- 
sentations as  has  already  been  shown.  The 
claim  on  this  branch  of  the  case  was  only 
that  the  mortgage  was  invalidated  to  the 
extent  of  one-half  of  the  amount.  Nor  Is 
the  defendant  Louise  M.  Schmieder  helped 


out  in  this  respect  by  the  fact  that  proof 
tending  to  establish  misrepresentatioos  was 
received  without  objection  that  it  was  inad- 
missible under  the  pleading.  Such  proof 
was  admissible  for  the  purpose  of  establish- 
ing the  alleged  misrepresentations  to  the 
e^ent  chari^  — that  is,  for  the  purpose  of 
showing  that  the  mortgage  was  only  good 
for  $16,000  instead  of  $80,000.  But  in  the 
absence  of  any  intimation  in  the  answer  that 
a  broader  effect  was  to  be  claimed  for  the 
alleged  misrepresentionn,  and  in  view  of  the 
express  admission  that  the  wife  owed  her 
brother  S16,000,  the  referee  was  not  authoi^ 
Ized  under  the  pleadings  to  adjudge  the 
mortgage  wholly  void  on  the  ground  of  mia- 
representation  In  procuring  it.  For  these 
errors  we  deem  it  our  duty  to  send  the  case 
back  for  a  new  trial.  In  advance  of  which 
the  wife's  answer  may  be  amended,  if  she  so 
elect,  so  as  expressly  to  set  out  the  defenses 
upon  which  she  evidently  relies.  Present  — 
Bartlett,  Woodward,  Hirschberg,  Jenks  and 
Hooker,  JJ. 

John  a.  Qardner,  Respondent,  v.  Robert  H. 
HcC.  Potter,  Appellant.  —Judgment  of  the 
Municipal  Ck>urt  affirmed,  with  costs.  —  Ap- 
peal by  the  defendant  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York, 
borough  of  Queens,  entered  on  the  12th  day 
of  August,  1906.— 

Per  Curiam  :  The  plaintifTs  daim  is  based 
on  the  employment  of  his  assignor  as  an 
architect  to  prepare  plans  for  the  alleratioo 
of  the  defendant's  country  house.  The 
principal  issue  Utisated  upon  the  trial  was 
the  question  whether  the  architect  under- 
took that  the  proposed  alterations  should 
not  cost  more  than  $16,000.  Assuming  thas 
there  was  a  contract  on  this  subject,  the 
most  that  the  proof  can  be  regarded  as 
establishing  is  that  the  architect  agreed  that 
the  cost  should  not  exceed  apnroximatei^ 
$16,000— or  should  not  be  much  more  than 
that  sum.  Although  the  defendant  intro- 
duced evidence  tending  to  show  that  the 
work  called  for  by  the  architect's  plans  could 
not  be  done  for  less  than  $90,000,  there  was 
testimony  in  behalf  of  the  plaintiff  sufficient 
to  sustain  the  finding  that  the  necessary  ex- 
penditure would  not  be  more  than  $16,000 ; 
and  we  are  of  opinion  that  this  sum  suffi- 
ciently approximated  $15,000  to  entitle  the 
architect  to  be  paid  for  his  services.  Judg- 
ment affirmed,  with  costs.  Present — Gkx>d- 
rich^.  J.,  Bartlett,  Woodward,  Hirschberg 
and  Hooker,  JJ. 

Ralph  B.  Kenyon,  Appellant,  v.  Hariy  G.  Bar^ 
ber  and  Others,  Respondents.— Judgment 
of  the  Municipal  Court  affirmed,  with  costs. 
—  Appeal  from  a  judgment  of  the  Municipal 
Court  of  the  dty  of  New  York,  borough  of 
Brooklyn.— 

Pbr  Curiam:  This  is  an  appeal  by  the  plain- 
tifT.  He  is  a  stenographer  and  sues  to  re- 
cover for  his  services  on  a  reference.  Hia 
story  is  that  he  was  called  in  by  the  referee 
and  Drought  to  the  room  where  there  was  a 
number  of  counsel,  to  make  his  own  terms. 
At  that  time,  some  one  of  the  counsel  talked 
to  him  about  terms,  etc.,  and  they  said  they 
'"  would  get  along  with  one  copy.^^  He  did 
the  work,  tried  to  collect  his  bill  from  a  fund 
which  was  iuadequate,  and  now  brings  an 
omnibus  suit.  There  are  several  briefs 
which  sliould  be  read,  inasmuch  as  the  re 
spondents  rely  upon  different  grounds.  Aa 
to  some  of  them,  the  judgment  is  plainly 
right  on  every  ground.    As  to  others,  It  ia 
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not  8o  clearly  right  but  we  think  it  must  be 
sustained,  as  we  think  it  is  really  a  question 
of  fact.  The  theory  of  the  plaintilf  is,  that 
where  some  one  of  the  divers  attorneys 
carried  on  the  negotiations,  and  the  others 
sat  by,  and  the  reference  thereafter  pro- 
ceeded, all  are  liable.  But  some  of  the  de- 
fendants or  their  attorneys  were  not  pres- 
ent, or  it  is  not  proved  that  they  were.  And 
there  are  so  many  different  ones  that  it  Is 
hard  to  differentiate  and  to  ascertain  from 
the  facts  who  carried  on  the  negotiations  or 
who  were  present.  So  far  as  the  benefit  is 
concerned,  non  constat  but  Uiose  not  pres> 
ent  at  the  first  session  (if  there  were  such  a 
conversation)  supposed  that  payment  was  to 
come  from  the  zund.  It  is  not  such  a  case 
as  would  be  presented  if  there  were  one  de- 
fendant whose  counsel  had  made  a  request 
and  received  a  benefit.  We  do  not  think 
that  the  judgment  should  be  reversed  on  the 
facts,  and  so  advise  affirmance,  with  costs. 
Present  — Goodrich,  P.  J.,  Bartlett,  Wood- 
ward and  Jenks,  J  J. 

James  E.  J.  Murphy,  Appellant,  v.  Catherine 
T.  Kelly,  Respondent.—  Order  reversed,  with 
ten  dollars  costs  and  disbursements.— Ap- 
peal from  an  order  of  the  Westchester 
County  Special  Term.— 
Pkr  Curiam:  The  respondent  avows  that  this 
motion  was  made  upon  leave  granted  by  the 
Special  Term  that  denied  the  motion,  with 
ten  dollars  costs.  The  order  of  denial  fur- 
ther ordered  that  when  all  costs  and  ex- 
penses as  then  taxed  in  the  office  of  the 
clerk  of  the  county  of  Westchester,  and  the 
costs  on  the  several  motions  heretofore 
made  and  allowed  by  the  court  are  paid,  the 
motion  might  be  renewed.  Until  the  de- 
fendant had  complied  with  these  conditions, 
he  had  no  legal  standing  to  renew  his  mo- 
tion. The  defendant  could  not  accept  the 
benefit  of  the  permission  to  renew  without 
the  burden  imposed  by  the  Special  Term 
that  first  denied  the  motion.  As  we  cannot 
countenance  such  practice,  we  reverse  this 
order,  with  ten  dollars  costs  and  disburse- 
ments. R-esent- Goodrich,  P.  J.,  Wood- 
ward, Hirschberg,  Jenks  and  Hooker,  J  J. 

Georgia  L.  Everett,  Respondent,  v.  Edward 
Everett,  Appellant.  —  Judgment  affirmed, 
with  costs.— Appeal  from  a  Judgment  in 
favor  of  the  plaintiff,  entered  upon  a  de- 
cision made  at  the  Kings  County  Special 
Term.— 

GooDRioH,  P.  J. :  The  defendant  appeals 
from  a  judgment  entered  after  a  trial  at 
Special  Term,  annulling  a  judgment  of  the 
Supreme  Court  entered  April  9,  1688,  by 
which  the  marriage  of  the  plaintiff  to  the 
defendant  was  declared  void.  There  have 
been  three  appeals  in  the  present  action,  the 
first  from  an  order  denying  the  defendant's 
motion  to  set  aside  an  order  for  the  service 
of  the  summons  by  publication  (28  App. 
Div.  478^,  the  second  from  an  order  grant- 
ing the  plaintiff  leave  to  serve  an  amended 
complaint  (48  Id.  475),  and  the  third  from  a 
judgment  dismissing  the  complaint  after  a 
trial  at  Special  Term  (76  id.  8G9).  Tbe  opin- 
ion in  the  case  last  cited  states  quite  fully 
the  facts  involved  in  tbe  controversy  be- 
tween the  parties,  and  It  is  not  essential  to 
repeat  them.  It  is  sufficient  to  say  that  the 
wife  brought  this  action  for  the  purpose  of 
setting  aside  a  judgment  of  this  court,  en- 
tered in  an  action  brought  against  her  by  the 
husband  in  April,  160S.  That  judgment  an- 
nulled a  marriage  of  the  parties  entered 
into  at  the  city  of  Brooklyn  before  John 
Courtney,  a  justice  of  the  peace,  on  the 
ground  ihat  the  wife  previously  to  the  mar- 
riage in  question  had  contracted  a  marriage 
with  one    Morrison   in   Providence,  R.   I., 


and  that  said  Morrison  was  still  living.  The 
wife  alleged  that  she  was  deceived  by  the 
representations  and  promises  of  her  hus- 
band and  was  thereby  persuaded  and  pre^ 
vented  from  defending  such  action;  that  in 
fact  there  was  no  previous  actual  marriage 
with  Morrison;  that  when  she  was  sixteen 
years  of  age,  at  a  social  gathering  at 
Providence,  R.  I.,  in  a  spirit  of  fun,  a 
sham  marriage  ceremony  was  performed, 
but  the  same  was  illegal  by  the  laws  of 
Rhode  Island  and  was  null  and  void.  The 
decision  of  the  court,  based  upon  sufficient 
evidence,  was  that  the  husband,  intending  to 
mislead  his  wife,  knowingly  made  to  her 
false  and  fraudulent  representations  as  te 
the  effect  and  object  of  the  action  which  he 
had  brought  against  her.  and  that  such 
statements  were  made  for  the  purpose  of 
inducing  her  to  abstain  from  defending  the 
action,  and  that  the  wife,  believing  such 
statements  to  be  true,  abstained  from  de- 
fending the  action.  We  must  not  lose  sight 
of  the  fact  that  the  effect  of  the  judgment  in 
the  present  action  is  merely  the  vacation  of 
the  judgment  in  the  action  brought  by  the 
husband  against  the  wife,  leaving  that  action 
still  pending,  and  that  the  parties  will  have 
opportunity  of  trying  out  any  defense  which 
the  wife  may  have  to  her  husband's  cause  of 
action  as  set  out  in  the  complaint.  It  is  not 
essential  in  our  disposition  of  the  present 
appeal  to  express,  and  we  do  not  express, 
any  opinion  as  to  the  merits  of  the  contro- 
versy between  the  parties.  The  judgment 
should  be  affirmed.  Bartlett,  Woodward, 
Hirschberg  and  Hooker,  JJ.,  concurred. 
Benjamin  J.  Brown,  Respondent,  v.  George 
Cuozzo,  Appellant.—  Judgment  and  order  of 
the  Municipal  Court  reversed  and  new  trial 
ordered,  costs  to  abide  the  event.—  Appeal 
by  tbe  defendant  from  a  judgment  of  the 
Municipal  Court  of  tbe  city  of  New  York, 
borough  of  Richmond,  upon  a  verdict  in 
favor  of  the  plaintiff,  entered  on  the  25th 
day  of  March,  1908,  and  also  from  an  order 
denving  the  defendant's  motion  for  a  new 

WiLLARD  Bartlxtt,  J. :  ThIs  Is  an  action 
for  the  purchase  price  of  a  sleigh,  which  the 
plaintiff  alleges  was  hired  from  him  bv  the  de- 
fendant  upon  an  agreement  to  buy  tbe  same 
if  he  should  break  it  while  using  it.  The 
defendant  admitted  the  hiring,  but  denied 
the  alleged  agreement  to  purchase  in  case 
he  injured  the  sleigh.  As  matter  of  fact 
the  defendant  did  damage  the  sleigh,  and 
he  recognized  his  obligation  to  return  it  in 
the  same  condition  as  when  he  received  it. 
To  this  end  he  caused  it  to  be  repaired  and 
sent  it  to  the  plaintiff,  who  refused  to  take 
it  back.  The  issue  litigated  upon  the  trial 
was  the  question  whether  the  minds  of  the 
partis  ever  met  in  a  contract  of  sale  condi- 
tional upon  injury  to  the  sleigh  while  In  the 
hands  of  the  defendant.  Upon  this  issue  the 
jury  found  In  favor  of  the  plaintiff,  and  the 
defendant  has  appealed  both  from  the  judg- 
ment entered  upon  tho  verdict  and  from  an 
order  denying  his  motion  for  a  new  trial,  as 
he  is  authorized  to  do  under  section  257  of 
the  New  York  Municipal  Court  Act  (Laws 
of  1902.  ohap.  680).  I  am  unable  to  find  any- 
thing in  the  testimony  introduced  in  behalf 
of  the  plaintiff  sufficient  to  support  a  find- 
ing that  the  defendant  ever  agreed  to  bur 
the  sleigh  which  he  hired  from  the  plaintiff. 
It  seems  to  me  that  the  plaintiff  ought  to 
have  been  nonsuited  on  this  ground,  and 
there  Is  nothing  In  the  testimony  for  the 
defense  which  helps  out  his  case  In  this 
respect.  It  is  not  necessary  to  set  out  In 
full  here  the  plaintiff's  account  of  the  trans- 
action as  it  appears  in  the  minutes.    It  is 
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sufficient  to  my  that  his  testimony  contains 
no  statement  of  tact  from  which  it  can  fairly 
be  inferred  that  the  defendant  erer  assented 
to  his  demand  that  the  transaction  should 
be  deemed  a  sale  if  the  sleigh  was  broken. 
After  the  plalnUflT  had  said,  '*  A  fifty  dollar 
note  will  take  the  sleiKh/'  and  the  defendant 
had  said,  **  I  don't  want  to  buy,''  the  plaintiff 
remarked,  "I  don't  want  to  let  the  sleigh 
go  out;  I  know  how  you  young  fellows  are 
with  fast  horses."  Thereupon,  according 
to  the  plaintiff,  the  defendant  "  said  if  he 
would  break  It  he  would  pay  for  it."  This 
could  not  have  meant  that  the  defendant 
would  pay  for  the  sleigh  as  upon  a  purchase. 
It  was  merelv  a  declaration  that  ne  would 
pay  for  any  inlury  which  might  be  inflicted 
upon  the  vehicle  while  in  his  possession. 
Tliat  this  is  the  true  construction  of  the 
plaintiff's  statement  is  apparent  from  the 
continuation  of  his  testimony,  as  follows: 
"  He  hung  around  the  office  and  he  said  '  Mr. 
Brown  I  would  like  to  have  the  sleigh  to 
hire  it  from  you*  and  I  said  *I  don't  hire 
out '  and  then  I  said  '  As  you  are  so  anxious 
to  have  a  sleighride  go  take  the  sleigh  and 
have  a  ride  and  bring  it  back  in  good  con- 
dition '  and  he  went  home,  went  away  and  I 
even  loaned  him  my  string  of  bells."  No 
doubt  the  defendant  is  liable,  in  a  proper 
action,  to  respond  for  any  damages  inflicted 
upon  the  sleigh  while  it  was  in  his  custody; 
but  this  suit  is  based  solely  upon  the  allega- 
tion that  there  was  a  sale,  and,  as  the  proof 
wholly  fails  to  establish  that  allegation,  the 
defendant's  motion  for  a  new  trial  should 
have  been  granted.  Judgment  and  order 
reversed  and  new  trial  ordered,  costs  to 
abide  the  event.  Goodrich,  P.  J.,  Woodward, 
Jenks  and  Hooker,  JJ.,  concurred. 
Herman  Lehman,  Appellant,  ▼.  Frederick 
Oschmann,  Respondent.  —  Judgment  af- 
firmed, with  costs.  —  Appeal  by  the  plaintiff 
from  a  judgment  of  the  Supreme  Court,  en- 
tered in  the  office  of  the  clerk  of  Kings 
county  on  the  88th  day  of  February,  19W, 
upon  a  dismissal  of  the  complaint  at  the 
close  of  the  evidence  for  the  plaintiff.  — 
WiLLARD  Babtlktt,  J. :  The  complaint  in 
this  action  alleges  that  the  defendant  and 
his  agent,  without  reasonable  or  probable 
cause  therefor,  charged  the  plaintiff,  before 
a  police  sergeant  in  the  borough  of  Brook- 
lyn, with  the  crime  of  grana  larceny  in 
having  stolen  eight  barrels  and  two  sacks  of 
flour  valued  at  fTlOO ;  that  thereupon  on  Sep- 
tember 29,  1901,  without  the  procurement  of 
a  warrant  for  plaintiff's  arrest,  the  plaintiff 
was  taken  into  custody  and  was  imprisoned 
for  about  four  hours  and  held  to  bail  In  the 
sum  of  $500;  and  that  on  the  following  day 
plaintiff  was  brought  before  a  magistrate, 
who  heard  the  evidence  and  dismissed  the 
charge  and  released  the  plaintiff  from  cus- 
tody, thus  terminating  the  whole  proceed- 
ing in  favor  of  the  plaintiff.  The  answer  was 
a  general  denial.  Upon  the  trial  the  proof 
showed  that  the  plaintiff  had  been  arrested 
by  a  policeman  while  driving  in  the  street, 
upon  a  charge  of  having  stolen  the  horse 
and  wagon  then  under  his  management  and 
control .  There  is  absolutely  nothing  to  show 
that  the  defendant  had  any  connection 
whatever  with  this  charge.  There  is  no 
evidence  concerning  any  occurrence  relative 
to  a  charge  of  stealing  flour  until  after  the 
plaintiff  bad  reached  the  station  house. 
There,  according  to  the  plaintiff's  testi- 
mony, the  defendant  stepped  ud  to  the  door 
of  the  cell  in  which  he  was  connned,  and  the 
following  conversation  ensued :  "  *  Well,'  he 
says, '  then  we  have  got  you  —  my  men  got 
you  at  last,  didn't  they.'  I  says,  '  What  are 
you  talking  about,'  and  he  says.  *  You  will 


steal  flour  won't  you.'  I  says,  *  I  had  nothlrg 
to  do  with  your  flour.'    *  Well,*  he  nys,  ' ' 


for  me.' "  The  only  other  testimony  connect- 
ing the  defendant  in  anv  war  with  the  trans- 
action was  given  by  Mr.  Charles  H.  Levy, 
a  lawyer,  who  says  he  met  the  defendant  as 
he  was  coming  out  of  the  station  house  and 
asked  him  what  he  was  going  to  do  in  the 
case,  whereupon  the  defendant  answered: 
''Why,  •  •  •  I  have  got  the  right  man  that 
stole  my  flour;  my  men  have  been  after  him 
for  some  time.  I  am  going  to  prosecute  him." 
It  further  appeared  by  the  testimony  of 
Mr.  Levy  that  two  charges  of  grand  larceny 
were  made  against  the  plaintiff  at  the  station 
house;  one  for  the  stealing  of  the  horse  and 
wagon,  and  the  other  for  stealing  flour. 
These  charses  were  made  by  a  Mr.  Henni- 
ken,  who  told  the  police  sergeant  that  he 
represented  Mr.  Oschmann;  out  of  course 
his  unsworn  declaration  to  that  effect  did 
not  tend  to  prove  the  fact  as  against  the 
defendant,    while  the  proof  shows  that  the 

Slaintiff  was  held  by  the  police  sergeant, 
tiere  is  nothing  to  show  whether  he  was 
held  upon  only  one  of  the  charges  or  both; 
nor  does  it  anywhere  appear  whetlier  both 
charges  or  which  of  the  charges  was  prose- 
cuted before  the  magistrate  on  the  following 
day  when  the  case  against  the  prisoner  was 
dismissed.  Upon  the  vague  and  indefinite 
proof  contained  in  this  record  I  am  satisfied 
that  the  learned  trial  Judge  was  right  in 
dismissing  the  complaint.  The  plaintiff's 
own  testimony  shows  that  the  arrest  was  in 
fact  based  solely  upon  the  accusation  that  he 
had  stolen  the  norse  and  wagon.  The  most 
that  can  be  said  of  the  defendant's  state- 
ments in  the  nature  of  admissions  made  in 
the  course  of  his  conversation  at  the  cell 
door  is  that  they  manifested  a  dear  convic- 
tion that  the  plaintiff  had  stolen  his  flour, 
and  a  supposition  that  he  had  been  arrested 
upon  a  charge  of  having  done  so;  but  the 
correctness  of  this  supposition  is  negatived 
by  the  plaintiff's  own  account  of  the  circum- 
stances of  the  arrest.  Nevertheless  there 
might  have  been  a  case  to  go  to  the  jury,  in 
view  of  Mr.  Levy's  testimony  that  the  de> 
f  endant  said  he  was  going  to  prosecute  the 
plaintiff,  if  it  appeared  that  the  charge  for 
stealing  the  flour  had  been  prosecuted 
before  the  magistrate;  but,  as  has  already 
been  pointed  out,  the  record  leaves  us 
entirely  in  doubt  as  to  whether  It  was  pre- 
sented to  the  magistrate  at  all.  In  order  to 
make  out  a  prima  facie  case  in  an  action  of 
this  character,  there  must  be  more  definite 
evidence  than  was  presented  to  the  trial 
court  here.  The  Jury  must  not  be  oompeiled 
to  resort  to  mere  guesswork  in  oraer  to 
infer  the  existence  of  the  essential  elements 
in  a  cause  of  action  in  favor  of  the  plaintiff. 
By  the  production  of  the  records  of  the 
police  station  and  the  magistrate's  court  it 
could  have  been  easy  for  the  plaintiff  to 
make  clear  proof  in  regard  to  the  matters 
which  I  have  mentioned;  but  his  failure  to 
do  so  left  him  without  any  case  which  he 
was  entitled  to  have  submitted  to  the  Jury. 
I  think  the  judgment  should  be  affirmed. 
Woodward,  Hlrschberg  and  Hooker,  JJ., 
concurred 
Lawrence  Brothers,  Incorporated.  Reapondent, 
V.  Henry  B.  Heylman,  Appellant.— Judg- 
ment and  order  affirmed,  with  costs.—  Ap- 
peal by  the  defendant  from  a  Judgment  of 
the  Supreme  Court,  entered  In  the  office  of 
the  clerk  of  Westchester  county  on  the  ^th 
day  of  December,  1902,  upon  a  verdict  in 
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favor  of  the  plaintiff,  and  also  from  an  order  I 
entered  iu  the  same  ofBoe  on  the  28d  day  of 
December,  1902,  deoving  the  defendant's 
motion  for  a  new  trial.— 
WiLLARD  Babtlbtt,  J. I  The  defendant's 
father,  Charles  Heylman,  entered  into  a  con- 
tract with  William  J.  ConnoU,  whereby  Con- 
nell  undertook  to  erect  certain  buiIdiDg«>(  in 
the  city  of  New  York  for  Heylman  for  the 
sum  of  $9,800,  payable  in  installments  as  the 
work  prosrressed.  After  Connell  began  to 
work  under  the  contract  Charles  Heylman 
died,  and  the  defendant  Henry  B.  Heylman 
became  the  owner  of  the  premises  upon  which 
the  buildings  were  in  course  of  erectioD.  He 
desired  Connell  to  go  on  with  the  work,  and 
Connell  did  go  on  with  it.  While  thus  pro- 
oeediog,  Connell  executed  and  delivered  to 
James  V.  Lawrence,  the  Bunriving  partner 
of  Lawrence  Brothers,  from  whom  ne  had 
purchased  building  material  for  use  in  the 
execution  of  the  Heylman  contract,  a  written 
order  iu  the  following  terms: 

"  YoNKKHs,  N.  Y.,  September  12, 1896. 
"  Mr.  Harby  Hktlman: 

'•  DsAB  Sib.—  From  and  out  of  any  money 
due,  or  to  become  due,  to  me  fromyou  for 
building  your  six  houses  on  One  Hundred 
and  Eighty-Second  Street  and  Washington 
Avenue,  New  York,  please  pay  to  Lawrence 
Brothers,  of  Yonkers,  New  York,  the  sum  of 
eleven  hundred  ($1,100)  dollars  and  charge 
the  same  to  my  account. 

"  WILLIAM  J.  CONNELL." 

This  order  was  afterward  presented  to  the 
defendant,  who  indorsed  it:  ''  Accepted  Sep- 
tember 17,  1896,  Henry  B.  Heylman.'*  He 
subsequently  refused  to  pay  the  amount, 
however,  and  the  plaintilz  corporation,  as 
the  assignee  of  the  surviving  partner  of  the 
firm  of  Lawrence  Brothers,  brought  the 
present  suit  to  enforce  payment.  In  behalf 
of  the  appellant  it  is  argued  that  there 
was  no  evidence  that  there  was  any  new 
contract  made  between  Connell  and  tbe 
defendant  in  substitution  for  the  origi- 
nal contract  with  tbe  father.  We  think 
that  such  evidence  is  to  be  found  in  the 
testimony  relative  to  an  interview  at 
the  office  of  tiie  defendant's  attorneys, 
Messrs.  Forster  &  Spier.     That  testimony 

?1ven  by  Mr.  James  Y.  Lawrence  was  as 
ollows:  "Subsequent  to  the  date  of  this 
contract  of  March  11,  1806,  with  Charles 
Heylman,  I  had  a  conversation  with  Henry 
B.  Heylman.  That  conversation  was,  as  1 
have  stated,  at  the  office  of  Forster  &  Spier, 
who  were  the  attorneys  for  Mr.  Heylman. 
Henry  B.  Heylman  said  he  assumed  this 
contract  with  Charles  Heylman  and  in- 
tended to  carry  it  out.  With  regard  to  the 
pi^n:&ent  of  claims  contracted  by  Connell,  in 
connection  with  the  execution  of  that  con- 
tract prior  to  his  father's  death,  conversa- 
tion was  had  between  Mr.  Connell,  myself, 
Mr.  Forster  and  Mr.  Heylman.  Connell 
■aid  he  could  not  go  on  unless  he  got  his 
money  according  to  the  terms  of  the  con- 
tract. Mr.  Heylman  said  there  were  not 
any  funds  to  pay  according  to  the  terms  of 
the  contract,  and  finally  it  was  agreed  that 
Mr.  Heylman  would  pay  the  bills,  all  the 
bills  contracted  against  it  and  give  Mr.  Con- 
nell what  money  he  could  from  time  to 
time,  and  on  that  basis  the  contract  was  to 

f:o  on.''  The  statement  that  there  were  no 
unds  to  pay  according  to  the  terms  of  the 
contract  was  tantamount  to  a  declaration 
that  the  representatives  of  the  deceased 
father  of  the  defendant  could  not  fulfill  his 
agreement.  Tbe  language  of  the  witness 
fairly  imports  tliat  the  defendant's  under* 


taking  to  pay  the  bills  and  give  Connell 
money  from  time  to  time  was  a  promise 
made  to  Connell;  and  a  sufficient  considera- 
tion for  that  promise  was  Connell's  con- 
tinued prosecution  of  the  work.  There  was 
evidence  which  warranted  the  finding  by 
the  Jury  that  at  the  time  when  the  order 
was  accepted  there  was  more  than  $1,100 
due  to  Connell  for  work  previously  per- 
formed; but  because  Connell  finally  quit  the 
job,  leaving  $700  worth  of  work  under  the 
contract  unperformed,  by  reason  of  the 
failure  of  the  defendant  to  make  subsequent 
payments  which  the  contract  called  for,  it  is 
argued  that  he  was  entitled  to  nothing.  We 
agree  with  the  learned  trial  judge,  however, 
that  the  non-payment  of  tne  installments 
according  to  the  terms  of  the  contract 
would  lustify  the  contractor  in  refusing  to 
proceed  further,  and  that  such  refusal 
would  not  deprive  him  of  his  right  to  re- 
cover the  agreed  value  of  his  work  up  to 
that  time.  We  have  mentioned  here  the 
only  points  in  the  cose  which  seem  to  re- 
quire discussion,  and  we  are  of  opinion  that 
tlie  Judgment  should  be  affirmed.  Good- 
rich, P.  J.,  Woodward,  Jenks  and  Hooker, 
JJ.,  concurred. 
Charles  Spear  and  Others,  Respondents,  ▼. 
Denis  Murphy,  Appellant.— Appeal  dis- 
missed, with  ten  dollars  costs  and  disburse- 
ments.—Appeal  by  the  defendant,  Denis 
Murphy,  from  an  order  entered  in  the  office 
of  the  clerk  of  Westchester  county  on  the 
6th  day  of  April,  1902,  denying  a  motion 
made  by  James  K.  J.  Murphy,  a  person  not 
a  party  to  the  action,  for  an  order  requiring 
the  plaintiffs  and  the  receiver  of  the  defend- 
ant in  supplementary  proceedings  to  repay 
to  the  city  rf  Yonkers  certain  moneys  col- 
lected by  said  receiver  upon  a  Judgment  in 
favor  of  the  defendant  against  said  city.— 
Wtllabd  BARTLF.TT,  J.:  This  appeal  should 
be  dismissed,  llie  plaintiffs  recovered  1  udg- 
ment  against  the  defendant  and  upon  tne  re- 
turn of  execution  unsatisfied,  procured  the 
appointment  of  a  receiver  in  supplementfuy 
proceeding's,  who  collected  a  sum  of  money 
from  the  city  of  Yonkers  in  satlsfac  ion  of  a 
judgment  against  that  municipality  In  favor 
of  the  defendant,  and  turned  the  money  over 
to  the  plaintiffs.  The  motion  to  compel  tbe 
restoration  of  the  money  to  the  city  of  Yon- 
kers, which  was  denied  by  the  order  under 
review,  was  made,  not  by  the  defendant,  but 
by  James  E.  J.  Murphy,  a  stranger  to  this 
action  who.  so  far  as  appears,  has  not  ao- 

?[uired  any  of  the  rights  or  interests  af- 
ected  by  the  litigation.  He  made  no  affi- 
davit upon  the  application,  nor  is  his  name 
mentioned  in  the  body  of  the  brief  for  the 
appellant.  I  am  at  a  loss  to  perceive  what 
standing  he  had  to  make  the  motion.  It  is 
also  to  be  observed  that  he  has  not  appealed, 
but  that  the  appellant  is  the  defendant 
Denis  Murphy.  The  latter,  however,  was 
not  the  moving  party,  and  does  not  appear  to 
have  participated  in  the  motion,  or  to  have 
been  represented  by  counsel  thereon.  It  is 
true  that  the  notice  of  appeal  characterizes 
the  order  appealed  from  as  '*  denying  the  mo- 
tion made  5y  the  defendant  to  require  the 
{>laintiffs  herein  and  their  counsel  and  Wil- 
iam  Warburton  Scrugham,  E^sq..  as  Re- 
ceiver, to  par  over  to  him  certain  moneys; " 
but  as  already  pointed  out,  and  as  the  order 
itself  shows,  the  moving  party  was  not  the 
defendant  at  all,  but  anotner  person  wholly 
outside  the  suit.  We  have  here  a  motion  in 
an  action  made  by  a  stranger  thereto,  which 
could  have  been  denied  on  that  ground 
alone,  resulting  in  an  order  from  which  the 
mover  has  not  appealed,  but  is  brought  be- 
fore us  by  a  party  who  did  not  apply  to  the 
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court  below  for  the  relief  refused  and  doee 
not  appear  in  any  manner  to  have  been  ag- 
grievea  by  the  refusal  to  grant  It.  He  has 
no  right  to  a  review  of  the  order  under  such 
cirouDiBtanoes,  and  the  proper  course  is  to 
dismiss  his  appeal.  Woodward,  Hirschberg, 
Jenks  and  Hooker,  JJ.,  concurred. 
Killian  McClellan,  as  Administrator,  etc.,  of 
Joseph  McClellan,  Deceased,  Respondent,  ▼. 
The  Brooklyn  Heights  Railroad  Company, 
Appellant.— Judgment  and  order  affirmed, 
with  costs.—  Bartlett,  Hirschberg  and 
Hooker,  JJ.,  concurred;  Woodward,  J., 
read  for  reveraal.—  Appeal  from  a  Judgment 
in  favor  of  the  plaintift  and  aranst  the 
defendant,  and  from  an  order  denying  a 
motion  for  a  new  trial  upon  the  minutes.- 
Woodward,  J.  ^dissenting):  The  Judgment 
and  order  appealed  from  should  be  reversed, 
because  the  case  Li  absolutely  devoid  of  evi- 
dence to  support  the  conclusion  that  the 
plalntifTs  intestate  was  free  from  contribu- 
tory negligence.  The  learned  counsel  for 
respondent  points  out  no  fact,  nor  any  com- 
bination of  facts,  which  Justifies  the  infer- 
ence of  any  degree  of  care  on  the  part  of 
plaiutifT^s  intestate,  and  a  careful  reading  of 
the  evidence  forces  the  conclusion  that  the 
judgment  is  without  a  foundation  in  fact 
upon  this  portion  of  the  case.  It  seems  to 
be  conceded  that  the  defendant's  motorman 
was  guilty  of  negligence  in  operating  the 
ear,  and  this  is  painfully  evident  from  the 
evidence,  but  the  law  requires  a  concur- 
rence of  negligence  on  the  part  of  the  de- 
fendant and  freedom  from  contributory 
negligence  on  the  part  of  the  plaintiff's  in- 
testate in  order  to  charge  the  defendant 
with  liability,  except  in  those  rare  cases 
where  the  negligence  of  the  injured  partv  is, 
in  point  of  time,  such  t^at  the  wrongdoer 
has  lull  opportunity  to  avoid  doinf  the  in- 
jury. There  is  no  presumption  of  freedom 
from  contributory  negligence,  anv  more 
than  of  negligence,  and  the  plaintiff  is  bound 
to  establish  both  of  these  propositions, 
either  by  direct  evidence,  or  by  such  facts 
and  circumstances  as  in  law  Justify  the  in- 
ference. It  Is  true  that  where  the  injured 
party  is  killed  the  courts  have  been  disposed 
to  accept  very  slight  evidence  of  care  in 
support  of  the  Judgment,  but  they  have 
insisted  upon  some  evidence  at  all  times, 
and  this  rule  cannot  be  disregarded  liere. 
Plaintiff's  intestate  was,  as  the  evidence 
shows,  a  bov  almost  ten  years  of  age,  intel- 
ligent and  in  good  health,  who  had  lived 
along  the  street  where  this  accident  oc- 
curred for  a  number  of  years,  and  who  had 
attended  school,  played  In  the  highway  and 
run  errands  in  the  neighborhood,  so  that  he 
was  familiar  with  the  situation,  and  must  be 
deemed  to  have  known  and  appreciated  the 
danger  incident  to  a  highway  traversed  by 
trolley  cars.  While  there  is  a  divergence 
between  the  witnesses  as  to  whether  this 
boy  started  to  nm  diagonally  across  the 
intersection  of  Freeman  street  and  Manhat- 
tan avenue  in  the  general  direction  in  which 
the  car  was  running  or  to  cross  the  avenue 
upon  the  crosswalk,  there  is  no  conflict  upon 
the  proposition  that  he  did  not  appear  to 
know  that  the  car  was  approaching,  and 
there  is  not  the  slightest  evidence  that  he 
looked  or  listened,  or  made  any  effort  what- 
ever to  determine  the  question  whether  he 
could  cross  the  street  In  safety.  The  evidence 
of  the  plaintiff  is  that  there  were  no  teams  to 
obstruct  the  view  in  either  direction;  that 
there  were  few  people  upon  the  street,  and 
while  this  was  introduced  evidently  for  the 
purpose  of  showing  that  the  motorman  had 
an  abundant  opportunity  to  see  the  boy,  it  is 
obvious  that  it  afforded  an  equal  opportunity 


for  the  boy  to  see  the  car  if  be  had  exercised 
any  degree  of  care  whatever.  We  areawar» 
that  this  accident  occurred  at  a  street  Inter- 
section where  the  rights  of  the  parties  were 
equal;  we  are  aware  that  the  plaintiff's 
intestate  had  a  right  to  assume  that  the 
defendant's  car  would  be  under  control  at 
this  point,  and  that  it  was  not  negligence  as 
a  matter  of  law  to  attempt  to  pass  in  front 
of  an  approaching  car  which  the  jury  might 
have  found  was  seventy-five  or  eighty  feet 
away  when  the  bov  left  the  curb  for  the  pur- 
pose of  crossing;  but  this  does  not  permit 
of  a  recovery  unless  there  is  some  evidence 
to  show  that  the  boy  used  seme  degree  of 
care;  unless  there  is  some  fact  or  circum- 
stance from  which  the  inference  may  be 
properly  drawn  that  he  acted  upon  the 
theory  that,  if  the  defendant  discharged  its 
duty,  he  could  pass  in  safety.  The  only  evi- 
dence in  the  case  is  that  the  boy  left  the  oorb 
and  ran  across  the  street,  apparently  without 
knowinsr  that  the  car  was  approaching, 
although  he  might.  In  the  exercise  of  a  very 
slight  degree  of  care,  have  seen  the  car 
within, fifteen  to  eighty  feet  of  the  crossing 
at  the  moment  of  leaving  the  curb.  If  this 
is  the  true  situation,  he  cannot  recover 
because  he  did  not  act  upon  the  theory  that 
the  defendant  would  do  its  duty,  but  heed- 
lessly ran  into,  or  immediately  in  front  of  a 
rapidly  advancing  car.  The  motorman  baa 
the  same  right  to  assume  that  an  intelligent 
person  will  not,  in  broad  daylight,  upon  an 
open  and  clear  highway,  run  into  the  track 
of  the  approaching  car  under  such  circum- 
stances as  .to  make  the  crossing  perilous, 
that  the  pedestrian  or  driver  has  to  assume 
that  the  car  will  be  under  control  at  street 
intersections,  and  while  errors  of  Judgment 
do  not,  as  a  matter  of  law,  constitute  contrib- 
utory negligence,  the  utter  lack  of  evidence 
to  establish  freedom  from  contributory 
negligence  does  not  meet  the  requirements 
of  the  law  to  impose  a  liability  upon  the 
defendant.  There  must  be  a  concurrence 
of  negligence  on  the  part  of  the  defendant, 
and  absence  of  contributory  negligence  on 
the  part  of  the  injured  party,  and  this  lack 
of  contributorv  negligence  is  not  to  be 
inferred  from  the  negligence  of  the  defend- 
ant, but  must  be  supported|by  some  evidence 
from  which  the  inference  may  properly  be 
made  by  the  Jury.  The  Judgment  and  order 
appealed  from  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 
Clarence  Lexow  and  Others,  Respondents,  v. 
Milo  M.  Belding,  Jr.,  Appellant.  —  Judgment 
affirmed,  with  costs.  —Appeal  from  a  Judg- 
ment in  favor  of  the  plaintiffs  and  against 
the  defendant,  entered  upon  the  report  of  a 
referee.— 

Woodward,  J. :  The  plaintiffs  in  this  action 
are  copartners,  engaged  in  the  practice  of 
law .  In  September,  1896,  the  defendant  and 
fourteen  others  were  associated  toj^ther  as 
underwriters,  doing  a  fire  insurance  business, 
under  the  title  of  The  Lloyds  of  New  York 
City.  These  underwriters  had  outstanding 
a  large  Dumber  of  policies  of  insurance,  and 
having  met  with  severe  losses,  decided  to 
go  out  of  business,  and  a  committee  wss 
appointed  to  adjust  matters  and  dose  up 
the  affairs  of  the  association .  As  a  means 
to  this  end  the  chairman  of  the  committee 
waited  upon  the  plaintiffs  to  engage  them 
as  attorneys  in  settlement  of  claims,  etc. 
It  appears  that  there  was  a  desire  on  the 
part  of  the  persons  making  up  the  under- 
writers to  have  the  matter  apportioned 
among  the  several  members,  and  it  is  con- 
ceded that  an  agreement  was  made  that  each 
member  desiring  the  services  of  the  plain- 
tiffs should  contribute  $800  to  them,  and 
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the  oootroyersv  arises  over  the  qaestion 
whether  this  $800  was  a  retainer,  services  to 
be  charged  for  aooordiag  to  their  fair  value 
in  excess  of  this  amount,  or  whether  this 
$800  was  to  cover  the  entire  oost  of  such 
services.  Upon  this  iK>int  there  was  a  de- 
cided conflict  in  the  evidence,  and  the  learned 
referee  before  whom  the  action  was  tried 
has  found  the  facts  in  favor  of  the  plaintiffs 
The  defendant  appeals.  This  has  already 
been  twice  tried,  once  before  a  Jurv  and  the 
second  time  before  a  referee,  and  in  both 
instances  the  finding  has  been  in  favor  of  the 
plaintiffs.  A  careful  examination  of  the 
record  convinces  us  that  the  conclusion 
reached  is  fully  supported  by  the  evidence 
The  case  presents  only  a  question  of  fact, 
and  while  ft  may  be  that  a  finding  in  favor  of 
the  defendant  might  be  sustained,  there  is 
ample  evidence  to  support  the  findings  of 
the  referee,  and  in  such  a  case  it  ia  not  the 
province  of  an  appellate  court  to  interfere. 
It  is  not  disputed  that  the  services  rendered 
were  worth  all  that  the  plaintiffs  claim;  it 
was  distinctly  admitted  on  the  trial  that 
the  defendant  raised  no  question  upon 
this  point,  but  relied  wholly  upon  the 
alleged  contract  under  which  the  plain- 
tiffs undertook  to  perform  all  ol  the 
services  for  $800  for  each  of  the  members  of 
the  association.  It  does  not  seem  to  be  nec- 
essary to  review  the  evidence  in  support  of 
the  two  theories  which  were  presented. 
The  services  being  conceded  to  be  worth 
what  the  plaintiffs  claimed,  it  is  hardly  to 
be  presumed  that  a  firm  doing  a  large  busi- 
ness would  go  into  a  contract,  not  knowing 
how  much  labor  would  be  necessary,  for  an 
agreed  sum  of  $800;  and  while  the  defend- 
ant and  some  of  bis  witnesses  testify  that 
such  was  the  contract,  the  plalntifTs  testify, 
with  more  directness  and  with  greater  ap- 
parent certainty,  that  the  $800  was  merely 
as  a  retainer,  with  the  right  to  make  such 
further  charges  as  the  circumstances  should 
require.  It  is  true  that  there  are  certain 
receipts  in  evidence  which,  unexplained, 
would  seem  to  support  the  defendant's  ver- 
sion, but  taking  all  of  the  evidence,  and  the 
probabilities  of  the  case,  it  cannot  be  said 
that  the  conclusion  reached  is  against  the 
weight  of  evidence.  The  defendant  knew 
whether  he  wanted  to  employ  these  plain- 
tlflfs  or  not;  they  had  no  advantage  over 
him  by  reason  of  any  knowledge  which  had 
come  to  them  in  their  relation  of  attornev, 
and  to  hold  that  the  plaintiffs  are  bound  to 
show  anything  more  than  the  terms  of  the 
contract,  the  same  as  any  other  party  to  a 
contract  of  emplojrment,  would  be  to  deny 
to  them  the  equal  protection  of  the  law.  At- 
torneys, in  making  a  contract  of  employ- 
ment, stand  upon  the  same  footing  as  other 
individuals  as  a  general  proposition,  and  in 
the  absence  of  special  conditions  they  will 
be  permitted  to  recover  for  services  upon 
the  same  conditions  which  attach  to  otner 
persons.  The  suggestion  of  the  defendant 
that  it  was  error  to  admit  in  evidence  the 
bill  of  particulars,  said  to  be  a  transcript 
from  the  books  of  the  plaintiffs,  and  which 
appears  to  have  been  relied  upon  by  the 
learned  referee  as  furnishing  corroboration 
of  the  plaintiffs^  testimony,  is  without  merit. 
The  same  was  admitted  by  stipulation  in 
open  court,  without  any  suggestion  that  its 
effect  should  be  limited,  or  that  it  was  in  any 
manner  improper,  incompetent  or  irrele- 
vant; and  the  proposition  now  made  that 
"It  was  not  necessary,  in  order  to  raise  this 
question  on  appeal,  to  make  objection  to 
such  testimony,  since  in  an  equity  suit  the 
exception  to  the  decision  raises  all  questions 
relating  to  the  admissibility  of  evidence,*' 


is  novel,  at  least.  But  assuming  the  proposi. 
tion  to  be  supported  by  authority  (and  no 
authoritv  is  cited),  this  is  not  an  equitable 
action;  It  is  an  action  at  law  to  recover  for 
services  rendered,  and  was  originally  tried 
before  a  Jury.  Its  character  is  not  changed 
because  it  was  subsequentlr  tried  before  a 
referee,  and  upon  the  whole  case  we  are 
clearly  of  opinion  that  the  judgment  was 
right.  The  judgment  appealed  from  should 
be  affirmed,  with  costs.  Goodrich,  P.  J., 
Hlrschberg,  Jenka  and  Hooker,  JJ.,  con- 
curred. 

Qeorge  F.  McCoy,  Appellant,  v.  Fernando  W. 
Fletcher,  Respondent.— Judment  of  the 
Municipal  Court  reversed  and  new  trial  or- 
dered, costs  to  abide  the  event.— Appeal  by 
the  plaintiff,  Qeorge  F.  McCoy,  from  a  judg- 
ment of  the  Munidpal  Court  of  the  city  of 
New  York  in  favor  of  the  defendant,  en- 
tered on  the  16th  day  of  December,  1906, 
after  a  trial  before  the  court  without  a 
Jury.— 

HiRSCHBBRO,  J.:  Under  the  existing  law  re- 
quiring this  court  to  review  the  facts  as  well 
as  the  law  upon  appeals  from  the  Municipal 
Court  of  the  city  of  New  York,  this  judg- 
ment must  be  reversed  as  against  the  weight 
of  evidence.  The  plaintiff  sues  as  the  as- 
signee of  a  claim  for  the  professional  serv- 
ices of  a  physician  and  surgeon  in  attending 
consultations  with  the  defendant's  family 
physician  and  in  performing  an  operation 
upon  the  defendant's  wife.  The  chief  de- 
fense presented  on  the  trial  was  that  the 
operation  was  performed  without  the  knowl- 
edge or  consent  of  the  defendant  or  of  any 
member  of  his  household.  It  appears  that 
the  plaintiflTs  assignor.  Dr.  Herman  J.  Boldt, 
was  called  into  consultation  with  the  de- 
fendant's family  phjrsician.  Dr.  Alphons  A. 
Richardson,  on  the  17th  of  November,  1807. 
and  an  operation  being  then  decided  on.  It 
was  performed  by  Dr.  Boldt  on  the  follow- 
ing day.  There  is  no  dispute  as  to  the  em- 
ployment for  that  operation,  and  Dr.  Boldt 
was  promptly  paid  for  it  by  the  defendant 
within  a  day  or  two.  Thereafter,  at  the  re- 
quest of  the  family  physician,  Dr.  Boldt  was 
called  in  consultation  on  the  case  several 
times,  and  the  second  operation  was  per- 
formed by  him  on  November  S9, 1897.  It  is 
the  charge  for  these  additional  consultations 
and  for  the  second  operation  that  is  now 
contested.  The  employment  for  the  first 
operation  was  made  originally  by  Dr.  Rich- 
ardson, with  the  defendant's  express  con- 
sent, and  in  so  far  as  he  may  have  had 
author i.y  to  do  so  Dr.  Richardson  unques- 
tionably employed  Dr.  Boldt  for  the  second 
one.  He  testified  that  he  informed  the  de- 
fendant prior  to  the  performance  of  the 
second  operation  that  ft  was  necessary  and 
that  it  had  been  decided  on  in  the  consulta- 
tion. Dr.  Boldt  also  testified  that  he  in- 
formed the  patient's  sister,  who  vras  then 
apparently  in  charge  of  the  household, 
requesting  her  to  have  the  room  pre- 
pared for  the  purpose,  and  that  she 
was  actually  present  at  the  second  oper- 
ation. Both  the  defendant  and  his  sis- 
ter-in-law denied  the  testimony  of  the 
physician  in  these  particulars  in  most  posi- 
tive terms,  and  if  the  case  rested  upon  these 
conflicting  statements,  the  result  would  be 
beyond  interference  on  appeal.  But  there 
are  other  circumstances  not  contradicted 
which  incline  the  weight  of  evidence  in  the 
plaintiff^s  favor.  Dr.  Boldt  testifled  that  af- 
ter sending  the  defendant  two  bills  for  the 
services  in  question,  he  saw  him  personally 
and  told  him  it  was  time  the  bill  was  settled. 
To  this  the  defendant  replied  that  he  had 

been  under  considerable  expense,  but  that 


Digitized  by  VjOOQ IC 


624         DEJpISIONS  IN  CASES  NOT  REPORTED. 
Second  Drpahtmbnt,  December,  1903. 


[Vol.  89. 


he  would  shortly  settle  up  the  account  if 
giveu  time.  Dr.  Boldt  further  testified  that 
the  def<'ndant  in  no  way  disputed  the  claim, 
excepting  that  he  did  object  to  the  amount, 
and  ofTered  a  stun  in  compromise  which  was 
rejected.  None  of  this  evidence  was  denied 
by  the  defendant,  so  that  it  must  be  assumed 
as  a  fact  that  he  did  promise  to  pay  the 
bill  when  it  was  first  presented  and  after- 
wards endeavored  to  get  it  reduced,  but 
without  in  any  degree  questioning  the  serv- 
ices or  the  authority  of  Dr.  Boldt  to  render 
them.  But  this  is  not  all.  The  defendant 
wrote  Dr.  Boldt  two  letters  in  relation  to  the 
bill,  which  corroborate  the  doctor's  evidence. 
In  one,  dat«d  January  tenth,  the  defendant 
says:  '*  On  my  return  Saturday  from  a  trip 
west  I  reed,  your  (2)  bills,  iohich  will  have 
my  attention  in  a  few  days.  ^*  In  the  other, 
dated  May  16. 189$  he  says:  ''  Tours  of  the 
18th  to  band  this  P.  M.  and  noted,  and  in  re- 
gard to  the  matter  you  speak  of  will  say, 
that  I  cannot  make  any  different  terms  with 

}rou  other  than  those  agreed  on  at  our  last 
nterview.''  It  is  significant  that  in  neither 
letter  is  there  any  suggestion  that  the  serv- 
ices were  rendered  without  authority.  Tlie 
first  letter,  in  the  absence  of  any  other  ex- 
planation, can  only  be  regarded  as  a  recogni- 
tion of  the  validity  of  the  bill,  coupled  with 
the  promise  of  speedy  payment,  while  the 
second  one  merely  suggests  that  in  a  per- 
sonal interview  Dr.  Boldt  and  the  defendant 
had  agreed  upon  more  favorable  terms  of 
payment  than  the  entire  bill  as  presented. 
But  this  correspondence  with  the  oral  testi 
mony  in  corroboration,  wholly  unexplained 
and  uncontradicted,  gives  preponderating 
force  to  the  plaintiff's  contention  that  the 
disputed  operation  was  in  fact  performed  in 
good  faith,  with  the  defendant's  knowledge 
and  on  his  agreement  at  the  time,  express  or 
implied,  to  pay  for  it.  The  judgment  should 
be  reversed  and  a  new  trial  ordered.  Bartlett, 
Wood  ward  Jenks  and  Hooker,  JJ.,  concurred. 
John  Flannigan,  Aespondent,  v.  Patrick  Ryan, 
Individually  and  as  Surviving  Partner  of  the 
Firm  of  Shanly  &  Ryan,  Appellant.  —Judg- 
ment and  order  unanimously  affirmed,  with 
costs.— Appeal  by  the  defendant  from  a 
judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  In  the  office  of  the 
clerk  or  the  county  of  Kings  upon  the  11th 
day  of  February,  IflOS,  upon  the  verdict  of 
a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  20th  day  of  Febru- 
ary, 1903,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. — 
HiRSCHBER  I,  J. :  The  plaintiff  was  injured 
while  working  for  the  defendant  in  the  con- 
struction of  the  anchorage  pier  of  the  new 
Williamsburg  bridge  on  the  Manhattan 
siJe  of  the  East  river.  He  was  on  a  scaffold- 
ing at  the  time,  which  was  suspended  eighty 
feet  in  the  air,  and  which  broke  while  in 
ordinary  use,  causing  him  to  fall  the  entire 
eighty  feet  to  the  ground.  There  was  evi- 
dence which  tended  to  indicate  that  adequate 
care  had  not  been  exercised  by  the  defend- 
ant in  furnishing  safe  material  for  the  con- 
struction of  the  scaffolding,  the  case  was 
fully  and  fairly  presented  to  the  jury  by  the 
learned  trial  justice,  and  the  verdict  appears 
to  be  amply  supported  in  the  features  which 
are  essential  to  the  maintenance  of  this  class 
of  cases.  The  learned  counsel  for  the  ap- 
pellant contends,  however,  that  tho  learned 
trial  justice  erred  in  charging  the  jury  as 
matter  of  law  that  the  scaffold  in  question 
was  not  in  compliance  with'the  requirements 
of  the  Labor  Law  (Laws  of  1997,  chap. 
415).*  We  do  not  deem  it  necessary  to  deter- 
mine whether  or  not  the  scaffold  did  obvi- 


ously and  as  matter  of  law  fail  to  comply 
with  the  provisions  of  that  law,  inasmuin 
as  the  question  was  left  to  the  jury  to  deter^ 
mine,  and  the  learned  trial  justice  did  not, 
according  to  the  record,  make  the  charge 
which  is  criticised.  In  the  main  charge  the 
jury  was  instructed  in  effect  that  the  scaffold 
came  within  the  provisions  of  the  19th  sec- 
tion of  the  Labor  Law  (supra)  requiring  all 
swinging  and  stationary  scaffolding  to  be  so 
constructed  as  to  bear  four  times  the  max- 
imum weight  required  to  be  dependent 
therefrom  or  placed  thereon  when  in  use. 
The  case  had  been  tried  without  objec- 
tion by  the  defendant  upon  the  theory 
that  the  law  required  the  scaffold  in  ques- 
tion to  be  so  constructed  as  to  sustain  four 
times  the  utmost  weight  intended   to   be 

f>laced  on  it,  and  evidence  of  its  sustain- 
ng  power  had  been  given  on  behalf 
of  each  party.  It  was  in  fact  undisputed 
that  the  side  of  the  scaffold  toward  the  pier 
was  supported  by  masonry,  while  the  outer 
edge  or  side  was  swung  from  hooks  or  hang- 
ers suspended  from  an  inunense  traveler 
above.  On  exception  being  taken  by  defend- 
ant's counsel  to  that  part  of  the  charge 
which  instructed  the  jury  that  the  scaffold 
was  one  which  required  the  statutory  mar- 
gin of  safety  in  its  construction^  the  learned 
court  submitted  the  question  of  the  nature 
of  the  scaffold  for  the  determination  of  the 
jury  as  one  of  fact,  with  the  instruction  that 
if  it  was  found  to  be  a  "stationary  or  swing- 
ing scaffolding"  within  the  meaning  of  sec- 
tion 10  of  the  law,  the  margin  of  safety 
applied  to  it.  Thereafter  the  learned  coun- 
sel for  the  plaintiff  excepted  to  the  court 
leaving  it  to  the  jury  to  say  whether  or  not 
the  scaffold  did  comply  with  the  statute, 
and  was  about  to  "  ask  your  Honor  to  charge 
that  it  was  not  — "  something,  when  the 
court  interrupted  with  the  remark,  "Iwill 
charge  it  if  you  think  you  want  it,"  to  which 
no  response  was  made  by  the  plaintiff^ 
counsel,  and  the  defendant  excepted.  Had 
the  matter  ended  here  it  might  perhaps  be 
said  that  the  effect  upon  the  Jury  was  the 
same  as  though  the  plaintiff^s  request  had 
been  distinctly  charged,  but  another  and 
final  request  was  then  made  by  the  plaintiff 
for  a  charge  that  it  was  the  defendant's 
duty  to  see  that  the  scaffold  w^ould  bear  at 
least  four  times  the  weight  intended  to  be 
imposed  on  it,  etc.,  to  wiiich  the  court  re- 
plied: *'  I  will  leave  it  as  I  charged  it.^'  We 
think  the  jury  must  have  understood  from 
this  what  the  court  certainly  Intended,  that 
the  whole  subject  was  left  to  their  consider- 
ation in  accordance  with  the  main  charce, 
and  that  they  could  not  have  been  misled  by 
the  colloquy  between  court  and  counsel  as  to 
what  the  one  would  have  charged  had  the 
other  wanted  it.  It  is  true  that  the  defend- 
ant's counsel  excepted  at  the  close  of  the 
colloquy,  but  he  also  excepted  to  the  final 
refusal  of  the  court  to  charge  that  it  was  his 
client's  duty  to  see  to  it  that  the  scaffolding 
would  bear  four  times  the  weight  intended 
to  be  placed  on  it,  so  that  no  special  signifi- 
cance can  be  attached  to  llie  circumstance 
of  the  exception.  The  result  seems  a  just 
one;  the  plaintiff  probably  might  have  rested 
his  case  under  the  statute  upon  the  mere 
proof  of  the  breaking,  leaving  to  the  de- 
fendant the  task  of  exculpation,  and  as  the 
main  ground  of  error  assigned  is  not  pre- 
sented in  the  record  with  that  clearness 
which  would  alone  justify  interference,  even 
assuming  that  legal  error  is  involved,  the 

Judgment  and  order  should  be  affirmed, 
'resent— Bartlett,  Woodward,  Hirschberg, 
Jenks  and  Hooker,  JJ. 


•See  Laws  of  1897,  chap.  416,  $$  18, 19,  as  amd.  by  Laws  of  1809,  chap.  lOS.-  [Rrp. 
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Mary  Vaadeakie,  Redpondent,  v.  The  City  of 
New  York,  Appellant.—  Judgment  of  the 
Municipal  Court  reversed  and  new  trial 
ordered,  costs  to  abide  the  event.—  Appeal 
from  a  Judgment  of  the  Municipal  Court, 
borough  of  Richmond,  entered  on  the  ver- 
dict or  a  jury,  and  from  orders  deziving 
motions  to  set  aside  the  verdict  and  for  a 
new  trial.— 

Jbnks,  J.:  The  action  is  for  negligence. 
Plaintiff  complains  of  injuries  consequent 
to  her  slipping  into  a  hole  or  depression  in 
the  street.  Hie  defendant  requested  the 
court  to  charge  the  following,  which  was 
refused  under  exception:  "  I  ask  your  honor 
to  charge  that  there  is  no  evidence  that  the 
hole  into  which  the  plaintiff  claims  to  have 
fallen  was  dangerous  or  such  holes  (jtic) 
would  have  required  any  affirmative  action 
on  the  part  of  the  dty.*^  I  fail  to  find  any 
evidence  to  warrant  any  finding  as  to  the 
character  or  dimensions  of  the  hole.  For 
aught  that  appears,  the  hole,  if  it  existed, 
may  have  been  similar  to  that  considered  in 
Hamilton  ▼.  Cittf  of  Buffalo  (178  N.  Y.  72), 
or  even  a  lesser  defect,  i  take  it  that  it  was 
essential  to  a  recovery  that  there  should 
have  been  some  evidence  to  free  the  case 
from  the  rule  laid  down  in  Hamilton^a  Caae 
isupra).  (See,  too,  Schall  v.  City  of  New 
York,  88  App.  Div.  64;  84  N.  Y.  Supp.  787). 
The  judgment  and  orders  should  be  reversed, 
and  a  new  trial  ordered,  costs  to  abide  the 
event.  Bartlett,  Hirschberg  and  Hooker, 
JJ.,  concurred. 

Oamille  Weidenfeld,  Appellant,  v.  William 
McClure,  Respondent.— Order  reversed,  with 
ten  dollars  costs  and  disbursements,  and  mo- 
tion denied,  with  costs,  on  the  authority  of 
Quinn  ▼.  Brooklun  Heights  R.  R.  Co.  (88 
App.  Div.  B7.)  Woodward,  Hirschberg  and 
Hooker,  JJ.,  concurred;  Jenks,  J.,  read  for 
affirmance,  with  whom  Ooodrich,  P.  J.,  con- 
curred.—Apmeal  from  an  order  entered  in 
the  office  of  the  clerk  of  Nassau  county 
granting  the  defendant's  motion  to  change 
the  place  of  trial.— 

Jknks,  J.  (dissenting):  I  dissent.  This  is  an 
Appeal  from  an  order  changing  venue  from 
Nassau  county  to  New  York  county  on  a 
motion  based  on  the  convenience  of  wit- 
and  the  promotion  of  justice.    In 


Oparka  v.  United  Traction  Co.  (G6  App.  Div. 
9(jK.  SOO)  the  court,  per  Adams,  P.  J.,  said: 
**  The  determination  of  a  motion  to  change 
the  place  of  trial  on  the  ground  of  the  con- 
venience of  witnesses  often  resolves  itself 
Into  the  exercise  of  the  discretionary  power 
of  the  Special  Term,  and,  when  thus  exer- 
oised,  it  should  not  be  disturbed  br  an  ap- 
pellate tribunal  unless  it  is  made  clearly  to 
Appear  that  there  has  been  an  abuse  of  that 
power,  CFitxgerald  v.  Payn,  78  Hun,  88: 
Fayne  v.  E.  EUciric  Co.,  88  Id.  250.)"  At  all 
events,  our  discretion  on  review  should  not 
be  exercised  as  if  the  motion  now  came  up 
for  a  second  hearing  as  of  first  Instance, 
regardless  of  the  exercise  of  the  discretion 
by  the  Special  Term.  I  see  no  reason  for 
the  exercise  of  our  discretion  counter  to  that 
of  the  Special  Term.  I  am  well  aware  of  the 
rules  laid  down  In  Daley  v.  Hellman  Q6  N. 
Y.  Supp.  889),  approved  In  Navratilyf.  Bohm 
<S6  App.  Div.  4dO);  McCready  v.  Haight  (92 
id.  688),  and  Tuthill  v.  Long  liland  R.  R.  Co. 
C75  Hun,  566).  Let  us  compare  the  conveni- 
ence of  witnesses:  First,  there  is  the  plain- 
tiff, who  resides  in  the  county  of  Nassau, 
but  who  does  business  as  a  stockbroker  in 
the  city  of  New  York.  In  Hedges  ▼.  Bemis 
(88  App.  Div.  840),  the  court,  per  Yak 
Brunt,  T.  J.,  say:  '*  But  where  the  cause  of 
action  has  arisen  In  another  county,  and  the 
convenience  of   the  witnesses  will  be  pro- 


moted by  a  change  of  venue  to  that  county, 
we  are  not  aware  of  any  rule  which  will  per« 
mit  the  inconvenience  to  the  plaintiff  to  pre- 
vent its  removal  to  the  proper  county.'* 
Second,  there  are  the  five  witnesses  named 
by  the  plaintiff.  Of  the  five,  three  reside  in 
Oyster  Bay,  one  at  Port  Washington  and  one 
at  HempsteJBkd.  It  seems  to  me  that  the  wit- 
nesses to  be  primarily  considered  on  either 
side  are  those  who  are  In  themselves  neces- 
sary witnesses  in  the  case,  and  not  those  for 
whom,  presumably,  adequate  substitutes  are 
at  hand.  (See  Jordan  v.  Cfarrison.  6  How. 
Pr.  6. )  I  think  that  none  of  the  five  ts  within 
the  description  for  the  reason  that  all  are 
described  as  but  witnesses  to  the  character 
and  repute  of  the  plaintiff.  It  cannot  be 
presumed  but  that  many  others  of  equal 
standing  who  reside  in  the  city  where  the 
plaintiff  transacts  his  business  are  equally 
available  to  testify  upon  this  subject.  None 
of  the  five,  save  one,  is  even  a  witness  in  the 
vicinage  of  the  plaintiff.  The  hypercritical 
might  suggest  that  not  alone  the  high  stand- 
ing but  the  residential  qualifications  of  the 
witnesses  prompted  their  nomination  in  the 
opposing  papers.  I  think,  then,  that  the 
lecuved  Special  Term  had  a  right  to  conclude, 
and  that  we  have  a  right  to  conclude,  that 
there  are  practically  no  witnesses  named  by 
the  plaintiff  whose  convenience  need  be  com- 
pared by  the  court  with  that  of  the  witnesses 
named  by  the  defendant.  This  is  an  action 
against  the  secretary  of  the  New  York  Stock 
Exchange  for  libel.  The  plaintiff,  a  stock- 
broker, courted  an  investigation  at  the 
hands  of  the  governing  committee  of  that 
body,  and  the  defendant  as  an  official,  after 
a  preliminary  investigation  by  the  law  com- 
mittee and  the  governing  committee,  and  at 
their  instance  preferred  the  charges  upon 
which  the  hearing  was  based,  and  which  re- , 
suited  In  the  suspension  of  the  plaintiff.  All 
of  the  proceedings,  including  the  prelimi-, 
nary  investigation,  the  preference  of  the 
charges,  the  hearing  and  all  other  germane 
matters,  were  held  in  the  city  of  New  York, 
where  the  plaintiff  has  his  place  of  business, 
and  where  the  stock  exchange  is  located. 
It  is  fairly  well  settled  In  transitory  actions, 
when  the  even  relative  convenience  of  wit- 
nesses is  open  to  question,  that  the  county 
of  the  occurrence  should  be  preferred  as 
that  of  the  trial.  (Payne  v.  E.  Electric 
Co.,  88  Hun,  SSO;  OsterJiout  v.  Robe,  89  App. 
Div.  418;  Kubiac  ▼.  Clement,  85  id.  186.  See, 
too,  BaXlston  Storage  Co.  v.  Defeo,  07  id.  841 ; 
Jacobs  V.  Davis,  65  id.  144:  Thompson  ▼.  Mac- 
Kinnon, fStl  Id.  889.)  And  in  Browne  v.  Town 
of  Mount  Hope  (78  id.  599,  601)  this  court, 
per  Willard  Bartlett.  J.,  said:  "  In  Kubiac  v. 
Clement  (85  App.  Div.  186)  it  was  held  that 
where  a  case  is  evenly  balanced  as  to  wit- 
nesses, the  locality  In  which  the  cause  of 
action  arose  is  an  Important  element  in  the 
determination  of  an  application  to  change 
the  venue;  and  it  is  still  more  important  in 
a  case  like  this,  where  the  witnesses  of  the 
moving  party  outnumber  those  of  the  other 
side  in  the  proportion  of  more  than  two  to 
one."  The  learned  counsel  In  answer  to  this 
contention  states  in  his  affidavit:  ''While 
the  jury  would  have  the  right  to  infer  malice 
from  the  language  of  the  libelous  article 
which  charges  the  plaintiff  with  the  crime 
of  extortion,  I  did  state  in  the  affidavit  re- 
ferred to  in  the  defendant's  moving  papers, 
that  it  was  my  intention  to  show  by  the  state- 
ments of  the  defendant  before  tne  govern- 
ing committee  circumstances  from  which 
the  iury  could  find  the  existence  of  express 
malice.  Inasmuch  as  there  is  a  stenogranhlo 
record  of  the  statements  of  the  pTaintiff, 
this  fact  can  be  established  by  the  stenog* 
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rapher  of  the  oommlttee,  or  by  aoy  one  | 
member  of  the  committee,  all  of  whom  are 
friendly  to  the  defendant,  and  the  testimony 
of  one  of  whom,  Mr.  Heaton,  I  attempted  to 
taice  before  a  referee,  under  the  order  of  the 
court,  as  hereinbefore  stated.  The  testi- 
mony of  all  of  these  witnesses  must,  under 
the  circiunstances,  necessarily  be  cumula- 
tive." Without  prejudgini;  the  case,  I  may 
say  that  there  Is  grave  question  whether 
the  plaintiff  can  prevail  against  this  defend- 
ant without  evidence  of  express  malice. 
CRemington  v.  C<mgdon,2  Pick.  810;  O'Don- 
aghtte  v.  M'^Govem^  28  Wend.  26;  Streety  ▼. 
Wood,  16  Barb.  105, 110.)  I  think,  then,  Uiat 
it  may  be  fairly  said  that  the  defendant  is 
entitled,  at  least,  to  have  at  hand  the  testi- 
mony, both  of  the  members  of  the  law  com- 
mittee who  investigated  preliminarily,  and 
also  of  those  who  tried  the  charje^ea,  in  order 
to  disprove,  if  possible,  chat  which  the  plain- 
tlfT  may  be  bound  to  prove  as  part  of  his 
case.  It  may  be  that  the  testimony  of  many 
of  these  members  may  be  held  cumulative 
or  unnecessary  upon  the  trial,  but  we  can- 
not forecast  the  scope  or  trend  of  the  trial 
to  the  extent  of  excluding  or  limiting  the 
number  of  such  witnesses.  Snyder  v.  Mack 
(85  App.  Div.  07)  is  also  an  authority  that 
sustains  the  learned  Special  Term.  I  think 
that  the  order  should  be  affirmed.  Qood- 
rlch,  P.  J.,  concurred. 

Harriet  O.  Baynard,  an  Infant  over  the  Age 
of  Fourteen  Tears,  by  Dinah  T.  Harris,  her 
Ouardian  ad  Litem,  Respondent,  v.  Standard 
Knitting  Mills  Company,  Appellant.— Judg- 
ment and  order  reversed  and  new  trial 
granted,  costs  to  abide  the  event.—  Appeal 
by  the  defendant  from  a  judgment  of  the 
Supreme  Court,  entered  In  the  office  of  the 
clerk  of  Kings  county  on  the  26th  day  of 
February,  19oB,  in  favor  of  the  plaintiff,  and 
alBO  from  an  order  entered  in  the  same  office 
on  the  12th  day  of  March,  1008,  denying  the 
defendant's  motion  for  a  new  trial.— 

■  HooKXR,  J. :  The  hand  of  the  plaintiff,  a  girl 
seventeen  years  old  at  the  time  of  the  acci- 
dent, was  caught  between  two  cylindrical 
rollers  of  the  defendant's  steam  mangle,  and 
Injured.  The  complaint  alleges  that  the 
defendant  negligently  failed  to  provide  a 
suitable  screen  to  cover  or  protect  the  rollers 
and  negligently  failed  to  keep  in  repair  a 
treadle  upon  the  machine,  by  means  of 
which  the  power  might  be  thrown  off  and 
the  machine  broughtlo  a  stale  of  rest.  The 
court  submitted  the  case  to  the  jury,  upon 
the  latter  claim  of  negligence  only,  who 
rendered  a  verdict  for  the  plaintiff;  from 
the  judgment  entered  thereon  and  from  the 
order  denying  its  motion  for  a  new  trial,  the 
defendant  appeals  to  this  court.     In  the 

gursuit  of  defendant's  business,  plaintiff 
ad  caused  to  be  run  through  the  mangle  a 
long  piece  of  so-called  webbing,  and  as  the 
machine  was  about  to  conoplete  its  work  on 
this  piece  of  goods,  plaintiff  took  up  a  posi- 
tion at  its  rear.  Adjacent  to  her  foot,  as  she 
stood  there,  was  the  treadle.  It  was  an 
elongated  piece  of  metal  with  a  footplate 
at  either  end  and  pierced  in  the  center  by  a 
round  hole,  which  served  as  a  collar  to  fit 
over  the  end  of  a  rod,  supported  under  the 
machine,  whose  direction  was  perpendicular 
to  that  of  the  treadle.  In  its  original  condi- 
tion a  screw  had  been  passed  through  the 
top  of  the  collar  and  into  the  upper  side  of 
the  end  of  the  rod,  by  means  of  which  the 
former  was  securely  attached  to  the  latter 
and  they  acted  together,  so  that  force  ap* 
piled  to  either  footplate  on  the  treadle 
would  be  imparted  to  the  rod,  causing  it  to 
commence  a  rotation  In  the  corresponding 
direction.    The  rod  was  properly  connected 


with  the   belt   shifter  upon  the  numgle;  . 

greasure  on  one  footplate  caused  the  power 
elt  to  move  on  to  the  rigid  belt  drawn  and  the 


machine  to  operate,  and,con  versely,  press 
on  the  other  plate  threw  the  belt  oack  to 
the  loose  drum  and  brought  the  machinery 
to  a  stop.  It  Is  evident  that  adequate  con- 
nection must  be  maintained  between  the 
treadle  and  the  rod,  in  order  that  the  mangle 
might  be  started  or  stopped,  for  the  treadlft 
was  the  only  means  supplied  for  that  pur- 
pose. The  screw  referred  to  had  accom- 
plished this,  until  about  two  weeks  before 
the  accident,  when,  because  it  would  not 
stay  in  its  place,  it  had  been  discarded  and 
a  nail  had  oeen  substituted.  The  nail  waa 
bent  over,  and  it  was  claimed  by  the  defend- 
ant that  it  was  more  likely  to  remain  in  the 
place  where  it  was  intended  to  be  than  the 
screw,  on  account  of  its  being  bent;  but  how 
it  was  bent,  or  over  or  under  what,  does  not 
appear.  In  any  event,  the  nail  sufficiently 
answered  the  purpose  for  which  it  was  in- 
tended for  the  period  of  about  two  weeks. 
It  is  plain  that,  without  some  such  fastening 
as  the  screw  or  nail  afforded,  the  collar  and 
treadle  were  free  to  revolve  about  the  end 
of  the  rod,  with  the  result  that  if  one  plate 
was  pressed  downward  with  the  intent  to 
throw  off  the  power  belt  and  stop  the  ma- 
chinery, nothing  would  be  accomplished 
save  to  depress  the  plate  upon  which  the 

Eressure  was  applied,  and  elevate  the  other, 
rineing  the  treadle  to  a  vertical  position  or 
nearly  so.  As  the  plaintiff  stood  in  the 
position  described,  intending  to  see  that  the 
mangle  properly  completed  pressing  the 
piece  of  webbing,  she  discovered  that  its 
end  had  folded  over,  and  was  about  to  pass 
between  the  rollers  in  that  condition.  To 
prevent  this  she  reached  over  for  the  pui^ 
pose  of  correcting  the  error,  and  neoeasarilj 
put  her  fingers  near  the  point  of  contact  of 
the  two  opposing  cylinders  or  rollers.  She 
was  unable  to  straighten  the  webbing  out, 
and  finding  that  her  hand  was  likely  to  be 
drawn  in  between  the  rollers  if  they  contin- 
ued to  rotate,  she  says  she  stepped  on  the 
footplate  calculated  to  stop  the  machinery. 
The  power  belt  was  not  thrown  off,  and  she 
"stamped hard'*  on  the  plate  again,  but 
her  hand  was  drawn  in  and  she  screamed. 
Another  girl,  attracted  by  the  outcry, 
''jumped'^  on  the  plate  twice,  but  that  did 
not  relieve  the  situation,  and  the  belt  waa 
thrown  off  by  hand,  the  rollers  released  and 
the  lacerated  and  burned  hand  removed. 
The  plaintiff  offered  no  direct  evidence  that 
the  nail  had  fallen  out  or  been  removed; 
the  jury  were  allowed  to  infer  such  a  condi- 
tion from  the  fact  that  when  the  treadle  was 
called  into  use  it  did  not  accomplish  a  shift- 
ing of  the  power  belt.  The  only  theory 
of  negligence  presented  for  the  Jury's  con- 
sideration, and  the  only  possible  one  in 
the  state  of  the  proof  to  submit  to  them, 
was  that  the  nail,  whi<di  had  been  substi- 
tuted for  the  screw  originally  binding  the 
treadle  and  rod  together,  had  become  dis- 
lodged, and  because  there  was,  therefore, 
no  connection  between  them  the  belt  shifter 
failed  to  work  when  the  treadle  was  called 
upon  to  perform  its  function.  The  defend- 
ant offered  proof  that  the  nail  had  not  been 
removed  but  was  secure  in  its  place  inunedi- 
ately  after  the  accident,  and  explained  the 
reason  why  the  belt  did  not  shift  by  evi- 
dence which  tended  to  show  that  when 
the  treadle  was  first  called  upon  to  act  the 
plaintiff's  hand  had  been  drawn  so  far  be- 
tween the  rollers  that  they  would  separate  no 
farther  and  their  rotation  had  ceased,  caus- 
ing the  belt  to  remain  stationary,  stlppiiifr 
on  the  drum  attached  to  the  power  shaft 
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near  the  ceilloT.  It  was  explained  that  this 
drum  was  smaller  in  diameter  than  the  one 
upon  the  mangle,  and,  therefore,  offered 
less  resistance;  and  that  a  belt  not  in  motion 
oould  not  be  shifted  by  the  use  of  the  ordi- 
nary belt  shifter,  and  that  stamping  and 
jumping  on  the  treadle  was  of  no  avail, 
when  directed  toward  a  motionless  belt.  It 
is  Tery  clear  to  us,  from  the  physical  condi- 
tion disclosed  by  the  evidence,  that  when 
J»laintiff  used  the  treadle  and  when  it  was 
umped  on  by  the  girl  who  went  to  her 
assistance,  the  nail  was  in  position,  or  at 
least  the  construction  was  such  that  the  pur- 
pose for  which  the  nail  was  used  was  accom- 
plished, and  this,  irrespective  of  the  defend- 
ant's proof  that  the  nail  was  in  its  proper 
place.  For  had  the  nail  fallen  out  or  been 
removed  the  treadle  and  the  footplates 
were  free  to  revolve  around  the  end  of  the 
rod;  that  Is,  the  collar  in  the  center  of  the 
treadle,  in  the  absence  of  the  nail,  was  not 
held  to  any  particular  position  relative  to 
the  cylindrical  end  of  tbe  rod,  over  which 
it  fitted,  and  nothing  was  to  binder  its 
movement  around  the  end  of  tbe  rod.  Tlie 
absence  of  the  nail  would,  therefore,  have 
been  immediately  disclosed  when  pressure 
was  applied  to  either  end  of  tbe  treadle,  for 
Its  freedom  in  revolution  would  have  resulted 
in  causing  it  to  become  vertical  upon  the 
first  application.  But  the  collar  was  not 
loose,  for  tbe  plaintifT  pressed  twice  and  her 
assistant  even  Jumped  upon  the  footplate. 
That  the  plate  was  still  in  a  position  to  be 
stepped  on  a  second  time  seems  to  be  con- 
clusive that  the  collar  was  properly  secured 
to  the  rod.  Inasmuch  as  the  absence  of  the 
nail  was  the  only  charge  of  negligence  upon 
which  the  case  was  sent  to  the  jury,  and 
their  verdict  is  contrary  to  the  facts  as  they 
must  have  existed,  the  judgment  and  order 
should  be  reversed  and  a  new  trial  granted. 
Goodrich,  P.  J.,  and  Jenks,  J.,  concurred; 
Woodward,  J.,  concurred  in  result;  Hirsch- 
berg,  J.,  concurred  in  result  in  separate 
memorandum. 

HmscHBCRo,  J.  (concurring):  I  concur  in 
tbe  result.  I  think  it  was  error  to  charge 
the  jury  In  substance  that  even  if  the  plain- 
tiff was  negligent  she  could  still  recover  for 
that  part  of  her  Injury  which  was  caused  by 


oould  not  recover  for  because  she  took  that 
chance  with  her  eyes  open;  but  all  she  got 
after  that,  because  the  treadle  would  not 
work,  she  would  not  be  defeated  concerning, 
because  she  took  such  chance  as  she  oould 
see,  assuming  the  treadle  was  in  proper 
shape.'*  The  law  surely  allows  no  such 
division  of  the  damages. 
Alfred  Bridgeman,  in  Behalf  of  Himself  and 
Others,  v.  The  City  of  New  York.  —Judg- 
ment affirmed,  with  costs,  upon  the  opinion 
of  Hamilton  Odell,  Esq.,  referee.  Goodrich, 
P.  J.,  Bartlett,  Hirschberg,  Jenks  and 
Hooker,  JJ.,  concurred.— The  following  is 
the  opinion  of  Hamilton  Odell,  Esq.,  referee: 
Odkll,  Referee:  In  the  case  of  Astoria 
HeighU  L,  Co.  v.  City  of  New  York  (see 
ante,  page  612.)  I  have  attempted  to  state 
reasons  why  the  plaintiff  was  not  entitled  to 
have  the  assessments  declared  illegal  and 
▼old  and  the  defendant  restrained  from  col- 
lecting them.  The  reasons  apply  to  this 
case.  In  so  far  as  these  plaintiffs  seek  the 
same  relief.  In  so  far  as  they  seek  to  re- 
cover the  sums  paid  by  them  for  assessments 
and  interest,  the  action  must  fail,  as  the 
claim  is  barred  by  the  Statute  of  Limita- 
tions. (Diefenthaler  v.  Mayor,  11 1  N.  Y.  831 ; 
Jex  V.  Jtfayor,  Id.  889;  Trtmmer  v.  City  of 


Rochester,  184  Id.  78.)  The  complaint  is 
dismissed. 
Charles  C.  Worthington  and  Theodore  F.  Mil- 
ler, Respondents,  v.  Theodore  L.  Herrmann, 
Appellant,  Impleaded  with  Colonial  Trust 
Company  and  William  L.  Bull,  Respondents. 
—Judgment  affirmed,  with  costs,  on  the 
opinion  of  Hamilton  Odell,  Esq.,  referee. 
Bartlett,  Woodward,  Hirschberg  and  Jenks, 
JJ. .  concurred ;  Hooker,  J.,  dissented.  Order 
granting  extra  allowance  affirmed,  without 
costs.  NO  opinion.  Bartlett,  Woodward, 
Hirschberg,  Jenks  and  Hooker,  JJ.,  con- 
curred. The  following  is  the  opinion  of 
Hamilton  Odell,  Esq.,  referee  : 
Odell,  Referee  :  All  of  the  allegations  of  fact 
contained  in  the  amended  complaint,  except 
the  allegations  of  performance  by  the  plain- 
tiffs and  that  970,000  of  the  purchase  price 
of  the  stock  in  question  have  not  been  paid 
by  the  defendant,  are  admitted  by  the 
amended  answer.    So  far  as  material  at 

1)resent,  they  may  be  summarized  as  fol- 
ows :  Henry  R.  Worthington  was  a  corpo- 
ration with  a  share  capital  of  $7,500,000,  of 
which  $5,600,000  consisted  of  common  stock 
of  the  jNtr  value  of  $100  per  share.  The 
plaintilxs  owned  or  controlled  60,096  shares 
of  this  common  stock.  On  February  84, 
1899,  they,  without  any  consideration,  de- 
livered to  the  defendant  Bull  a  writing, 
signed  only  by  them  and  dated  February  1,^ 
1899,  which  purported  to  be  an  agreement 
between  them  and  Bull,  by  which  they , 
jointly  and  severally  granted  unto  Bull,  his 
'*  nominees  or  assigns,^*  an  option  for  sixty 
days  from  the  date  last  mentioned  for  the 

Surchase  of  the  common  stock  owned  by 
lem  respectively  at  |65  per  share,  and  which 
provided  that  in  case  the  said  Bull,  his 
^'-  nominees  or  assigns,^'  should  accept  said 
option,  they,  the  plaintiffs,  would  deposit 
the  stock  with  the  said  Bull  as  trustee, 
**to  be  held  and  dealt  with  pending  thA 
acceptance  of  tbe  option  and  the  comple- 
tion of  said  purchase  as  may  be  arranged 
between  the  party  of  the  second  part  (Bull> 
and  his  nominees  or  assigns."  It  was  fur> 
ther  provided  that,  at  the  request  of  Bull,. 
*'his  nominees  or  assigns,"  the  plaintlffa 
would  procure  the  right  to  an  examinatioa 
by  the  purchaser  of  all  property  and  assets 
of  the  corporation  and  ''submit  to  expert 
accountants  all  books  of  account,  vouchers,  * 
bills  receivable  and  papers  pertaining  to  the 
business  heretofore  conducted  by  the  said 
company,  and  will  afford  such  expert  ac« 
countants  every  facility  for  acquiring  infor- 
mation as  to  the  character  of  the  busines  of 
and  thespropertv  of  the  company."  In  one 
of  the  recitals  of  said  paper  or  agreement  it 
was  stated  that  ''  Henry  R.  Worthington  ia 
tbe  owner  of  the  assets  and  is  indebted  In  the 
amount  shown  in  the  statement  annexed 
hereto  marked  Exhibit  A,  which  is  embodied 
in  this  agreement  as  a  part  thereof."  Exhibit 
A  showed  various  assets  amounting  to 
$7,648,855.64,  and  various  llabillUes,  include 
ing  tbe  preferred  stock,  amounting  to 
$8,401,842.86.  Appended  to  this  statement 
of  assets  and  liabilities,  and  forming  part  of 
the  exhibit,  was  a  paper  with  the  heading 
*'  Explanatory  Notes."  In  this  it  was  stated, 
among  other  things,  that  the  "foregoing 
statement "  was  prepared  from  the  balance 
sheet  of  April  1,  1898,  and  corresponded 
therewith,  except  in  the  statement  of  the 
values  of  certain  stocks  and  the  good  will, 
patents  and  patterns  belonging  to  the  com- 
pany; that  tbe  bills  nayable  had  been  in- 
creased by  about  $180,000  since  the  date  of 
said  balance  sheet,  and  '' mav  hereafter  be 
increased  or  decreased  according  to  the  re- 
quirements of  the  business,  but  if  increased 
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the  DAW  balance  sheet  wfU  show  a  corre- 
qwDdiofC  increase  in  assets; "  and  that  in  the 
balance  sheet  of  1809  the  outstandings  and 
inrentories  and  value  of  the  tools  would  be 
corrected.  On  February  28,  1899,  Bull  de- 
livered to  Samuel  Untermyer  a  paper  signed 
by  him  and  by  Untermver  also,  in  which  he 
¥ras  designated  as  vendor  and  untermver  es 

Eurchaser,  and  in  which  it  was  recited  that 
e  was  the  holder  and  owner  of  the  above- 
mentioned  option,  in  connection  with  which 
he  held  60,098  shares  of  the  common  stoclc  of 
the  Henry  R.  Worthington  Corporation,  in- 
dorsed in  blank,  and  by  which  ne  assigned 
and  set  over  unto  Untermyer,  '*  bis  nominees 
and  assigns,  and  to  any  corporation  that 
may  be  organized  to  acquire  the  shares  of 
stock  referred  to  in  said  option  or  the  prop- 
erty of  the  company,  all  the  rights  of  the 
vendor  under  the  accompanying  agree- 
ment *  — being  the  option  agreement  re- 
ceived by  Bull  from  tne  plaintiffs.  It  was 
stipulated  that  the  said  stock  should  be  de- 
posited with  the  defendant,  the  Colonial 
Trust  C!ompany,  to  be  delivered  to  the  pur- 
chaser or  his  nominee  on  the  full  payment 
of  $66  per  share  to  the  plaintiffs  and  fl  per 
share  to  Bull  within  thirty  days  after  accept- 
ance of  the  option,  and  in  case  the  purchaser 
or  his  nominee  should  fall  to  make  and  com- 

{>Iete  such  payment  the  stock  should  be 
brthwith  returned  to  Bull.  Thereupon  the 
plaintiffs  deposited  with  said  trust  company 
the  said  60,098  shares  of  common  stock. 
Prior  to  March  10, 1899,  Untermyer  assigned 
and  eet  over  to  the  defendant  Herrmann  all 
his  rights  and  interests  under  the  said  two 
writings  of  February  first  and  February 
twenty-eighth;  and  thereafter,  and  prior  to 
the  tenth  day  of  April,  the  defendant  ac- 
cepted the  said  option  and  notified  the 
plaintiffs  and  the  defendant  Bull  of  his  ac- 
ceptance thereof  and  that  he  would  pay  the 
Surchase  price  of  the  said  60,098  shares  of 
le  stock  into  the  trust  company  and 
upon  such  payment  would  demand  de- 
livery to  him  of  the  said  shares.  On  April 
10,  1899,  which  was  the  last  of  the 
thirty  days  mentioned  in  the  said  paper 
writing  of  February  twenty-eifij^hth,  the 
defendant  requested  of  the  plaintiffs  an 
extension  of  time  for  the  payment  of  said 
stock.  Thereupon  an  agreement  was  made, 
to  which  the  plaintiffs  and  the  defendants 
Herrmann  and  Bull  were  parties,  by  which 
it  was  agreed  that  the  defendant  should  at 
once  pay  the  plaintiffs,  on  account  of  the 

Surchase  money,  the  sum  of  $500,000;  that 
le  balance  should  be  paid  on  or  about  the 
fifteenth  of  April— provided  that  from  such 
balance  should  be  deducted  and  deposited 
with  the  Ck>lonial  Trust  Ck>mpany  the  sum  of 
$70,000,  to  be  disposed  of  as  provided  in  said 
agreement:  that  "^  no  other  objection  or  ques- 
tion upon  the  dosing  of  the  transaction  shall 
be  raised  by  Mr.  Herrmann,  except  as  to  his 
right  to  the  said  $70,000  or  some  part 
thereof;''  and  that— as  follows:  "If,  by 
reason  of  the  debts  of  Henry  R.  Worthing- 
ton existing  on  first  February,  1899,  Mr. 
Herrmann  has,  under  the  agreement  of  first 
February,  1899,  the  legal  right  to  insist  upon 
a  reduction  (not  exceeding  Seventy  thousand 
dollars)  of  the  purchase  price  to  be  paid 
to  Messrs.  Worthington  and  Ittiller,  or  the 
legal  right  to  recover  from  said  Worthington 
and  Miller  any  part  of  said  Seventy  thousand 
dollars,  then  and  in  any  such  case  there  shall 
be  paid  from  said  Seventy  thousand  dollars 
to  Mr.  Herrmann  the  amount  of  such  reduc- 
tion or  such  amount  as  Mr.  Herrmann  is 
so  entitled  to  recover.  The  entire  $70,000 
less  the  amount,  if  any,  of  such  reduc- 
tion and  recoverable  amount,  shall  be  paid 


to  Messrs.  Worthington  and  Miller.  •  *  • 
The  question  of  the  right  to  sudh  reduc- 
tion or  payment  shall  oe  determined  by 
suit  at  law  or  in  equltv,  unless  the  parties 
sliall  otherwise  agree. '^  Thereafter,  and  on 
the  fifteenth  of  April,  upon  the  payment  by 
Herrmann  of  the  balance  of  the  purchase 
money,  the  said  sum  of  $70,000  was  deposited 
with  the  defendant,  the  Colonial  Trust  Com- 
pany, as  provided  by  said  a^nneement  of 
April  tenth,  and  this  action  was  brought  to 
determine  the  conflicting  claims  of  the  plain- 
tiffs and  the  defendant  Herrmann  thereto. 
Briefly  stated,  the  contention  of  Herrmann  is 
that  the  third  recital  of  the  paper  of  Febru- 
ary first  was  a  warranty  by  the  plaintiffs 
thikt  on  that  date  the  indebtedness  of  the 
Henry  R.  Worthington  corporation  and  its 
book  accounts  and  bills  receivable  were  as 
set  forth  in  Elxhlbit  A  in  the  said  redtai  re- 
ferred to;  that  the  defendant  accepted  the 
said  option  in  reliance  upon  such  warranty; 
that  such  warranty  was  false,  in  that  on 
February  first  the  indebtedness  of  the  cor- 
poration was  much  larger,  and  the  book 
accounts  and  bills  receivable  were  much  less 
than  as  so  represented;  that  the  said  repre- 
sentations as  to  assets  and  liabilities  were 
made  by  the  plaintiffs  with  the  intent  to 
deceive  the  defendant;  that  he  was  deceived 
thereby  and  damaged  in  the  sum  of 
$344,280.17,  and,  therefore,  because  of  both 
such  breach  of  warranty  and  such  fraud  and 
deceit,  the  defendant  is  entitled  to  have  paid 
to  him  the  said  deposit  of  $70,000.  and  also 
to  have  his  action  against  the  plaintiifs  to 
recover  the  residue  of  the  damages  sustained 
by  him.  There  are  other  facts  of  more  or 
less  importance  which  are  either  not  dis- 
puted or  dearlv  proved,  to  which  reference 
may  be  made  nereafter.  In  so  far  as  the 
defendant's  claim  rests  upon  the  cliarge  of 
fraud  and  deceit  it  is  not  supported  by  the 
proofs.  The  plaintiffs,  when  they  issued  the 
option,  were  the  executive  officers  of  the 
worthington  corporation— but  it  is  not  to 
be  presumed  from  that  fact  that  they  had 
accurate  knowledge  of  its  financial  condition 
or  of  the  numerous  details  of  its  vast  busi- 
ness. They  can  be  charged  with  onlv  a  gen- 
eral knowledge  of  matters  not  entering  into 
and  forming  part  of  their  o  wnpersonal  duties 
in  the  administration  of  its  afTairs.  When  In 
their  negotiations  with  Mr.  Untermyer  thev 
undertook  to  ascertain  the  value  of  toe  stock 
which  they  were  offering  for  sale,  they  ap- 

f>lied  for  information  as  to  assets  and  Ilabtl- 
ties  to  the  bookkeeper  in  the  employ  of  the 
corporation,  and  accepted  as  correct  the 
statement  furnished  bv  him  and  an  expert 
accountant,  and  this  they  embodied  in  the 
option,  qualifying  it  by  the  ''  Explanatory 
Notes.*'  It  may  nave  been  erroneous,  and 
the  use  of  it  by  them  mav  have  produced 
damage  to  the  purchaser  for  which  they  are 
liable,  but  direct  proof  of  an  intent  by  the 
plaintiffs  to  deceive,  or  proof  of  facts  from 
which  such  intent  may  reasonably  be  In- 
ferred, is  wholly  wanting.  The  covenant  in 
the  option  by  which  the  plaintiffs  obligated 
themselves  to  secure  to  the  purchaser  the 
fullest  examination  of  the  company's  affairs 
seems  to  me  to  go  far  towards  disproving 
any  such  intention.  Upon  the  testimony  i 
am  unable  to  find  as  a  fact  that  the  plaintiffs 
were  guilty  of  deceit  or  bad  faith  in  any  part 
of  the  transaction  out  of  which  this  litigation 
has  arisen.  **  The  gravamen  of  the  action  (for 
deceit)  is  actual  fraud,  and  nothing  less  will 
sustain  it."  (.Kountze  v.  Kennedy^  147  N.  Y. 
189;  Schtoenk  v.  Naylor,  108  id.  686.)  If  the 
defendant  has  any  cause  of  action  it  is  for  a 
breach  of  the  alleged  warranty  said  to  be 
found  in  the  third  recital  of  the  option  paper. 
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It  fs  earnestly  argued  in  behalf  of  the  plaiD- 
tlfTs  that  the  only  function  of  such  a  recital 
as  the  one  in  quei«tion  is  to  show  the  prior 
understanding  of  the  parties,  or,  in  the 
language  of  one  of  the  learned  counsel. 
'*  to  state  the  facts  the  understanding  of 
which  has  led  up  to  or  induced  the  agree- 
ment; ''  that  it  is  not  strictly  a  part  of  the 
agreement;  and  that  while  it  may  be  resorted 
to  when  the  operative  part  of  the  agreement 
is  ambiguous,  for  the  purpose  of  construing 
the  instrument  and  determining  the  intent 
of  the  parties,  the  law  never  gives  to  it  the 
force  or  character  of  a  covenant.  It  is, 
however,  admitted  that  a  recital  may  be 
BO  framed  as  to  operate  as  an  estoppel  and 
so,  in  efTect,  create  a  warranty,  or  so  as  to 
operate  as  a  representation;  but  it  is  claimed 
that  in  the  latter  case  it  must  be  regarded 
as  "descriptive"  only,  made  jointly  by  all 
the  parties,  and  imposing  no  liability  upon 
either  party  in  favor  of  any  other.  These 
propositions  are  enforced  oy  examples  or 
illustrations  which  are  convincing  so  far  as 
they  go,  but  not  applicable  to  the  peculisu: 
circumstances  of  this  case.  Nor,  in  my  judg- 
ment, is  the  question  determined  by  any  of 
the  authorities  cited  in  the  briefs  of  plalntlir s 
counsel.  In  Marryat  v.  Marryat  (28  Beav. 
2S4)  the  attempt  was  to  convert  a  simple 
contract  debt  into  a  specialty  and  so  avoid 
the  Statute  of  Limitations  applicable  to  the 
former.  By  a  written  instriunent  under  seal 
the  debtor  declared,  in  a  recital,  the  amount 
of  his  indebtedness,  and  then  devoted  cer- 
tain property  to  the  payment  of  it.  The 
property  was  insufficient  to  pay  the  indebt- 
edness, and  the  creditor  sought  to  recover 
the  residue,  insisting  that  the  recital  was  a 
covenant.  This  contention  was  overruled, 
the  master  of  the  rolls  saying  that  the  only 
object  of  the  recital  was  to  "  ascertain,  free 
from  any  dispute,  the  amount "  which  was 
to  be  secured,  and  that  the  deed  was  eze* 
cuted, ''  not  for  the  purpose  of  creating  any 
covenant  from  Marryat,  but  for  the  purpose 
of  giving  a  security  for  the  simple  contract 
debt  which  he  admits  to  be  due.'^  There  was 
no  controversy  as  to  the  amount  of  the  debt; 
the  recital  of  the  amount  was  wholly  unnec< 
essarv;  it  did  not,  and  was  not  intended 
to,  influence  the  creditor;  it  was  not 
made  as  an  inducement  to  the  creditor  to 
accept  the  security;  it  did  not  In  any  way 
enter  into  the  transaction  between  the  par- 
ties, except  as  defining  the  interest  of  the 
creditor  in  the  property  conveyed  to  him. 
The  other  English  cases  cited  are  of  similar 
character.  In  Holmes  v.  Hubbard  (60  N.  Y. 
183)  the  facts  were  that  upon  the  dissolution 
of  a  partnership  the  interest  of  one  partner 
(D.)  was  purchased  by  the  other  (H.),  and  a 
bond  was  given  by  H.,  with  a  surety,  condi- 
tioned that  he  would  indemnify  D.  and  save 
him  harmless  '*  from  all  and  singular  the 
debts  and  liabilities  that  may  be  existing 
against  said  copartnership."  The  words  — 
*' liiabilities  as  per  Schedule  of  Indebtedness 
hereto  attached  "  —  were  inserted  at  the  end 
of  the  formal  part  of  the  bond.  It  was  held 
that  these  words  limited  the  broader  lan- 

guage  of  the  condition,  just  as  It  is  claimed 
I  the  present  case  that  the  ''Explanatory 
Notes"  limit  and  qualify  the  languai?e  of 
the  recital  in  dispute,  and  that  the  obligors 
were  not  liable  for  a  copartnership  debt  not 
mentioned  in  the  schedule.  In  Burr  v. 
American  Spiral  Spring  Butt  Co.  (81  N.  Y. 
178)  it  was  recited  that  the  plaintiffs  were 
about  to  publish  a  book  which  would  be  sold 
by  subscription  in  every  State  of  the  Union 
and  in  (Canada.  It  was  not  a  statement  of  an 
existing  fact,  but  an  expression  of  a  present 
intention  to  do  something  in  the  future,  and 


the  court's  conclusion  was,  upon  the  testi- 
mony, that  it  "must  be  regarded  in  the 
nature  of  a  proposition  as  to  the  mode  of 
doing  the  business  "  which  was  the  subject 
of  the  agreement  between  the  parties.  In 
Williams  v.  Barkley  (165  N.  Y.  48)  the  point 
decided  is  well  stated  in  the  head  note  as  fol- 
lows: '*  Where  the  recital  in  an  agreement  is 
so  inconsistent  with  the  covenant  or  promise 
that  they  cannot  be  harmonized,  the  latter, 
if  unambiguous,  must  prevail,  because  it  is 
the  most  important."  Neither  of  the  cases 
referred  to  presented  facts  at  all  resembling 
those  of  the  case  at  bar;  but  they  clearly 
establish  that  there  is  no  fixed  and  inflexible 
rule  applicable  to  all  recitals  in  all  sorts  of 
instruments  and  by  which  they  must  be 
judged,  and  that  it  is  only  when  they  are 
ambiguous  or  at  variance  with  the  operative 
part  of  an  agreement,  which  is  itself  free 
from  ambiguity,  that  they  may  be  disre- 
garded. Speaking  generally.  It  may  be 
safely  assumed  that  every  recital  in  an 
agreement  is  put  there  for  a  purpose,  and 
that  the  matters  recited  are  regarded  as  of 
some  substance  and  importance  by  the  con- 
tracting parties.  The  purpose  for  which  a 
recital  Is  inserted,  and  the  scope  and  force 
and  meaning  to  be  given  to  ft,  are  to  be 
determined  not  only  oy  a  reference  to  tlie 
instrument  containing  it,  but  also  by  a  refer- 
ence to  the  circumstances  which  attended  or 
led  to  the  making  of  it.  "  In  the  construc- 
tion of  written  contracts  it  is  the  duty  of  the 
court,  as  near  as  may  be,  to  place  itself  In 
the  situation  of  the  parties,  and  from  a  con- 
sideration of  the  surrounding  circumstances, 
the  occasion  and  apparent  object  of  the 
parties,  to  determine  the  meaning  and  in- 
tent of  the  language  employed.  Iiraeed,  the 
great  object  and  practically  the  only  foun- 
dation of  rules  for  the  construction  of  con- 
tracts is  to  arrive  at  the  intention  of  the 
parties."  COHlet  v.  Bank  of  America,  160 
N.  Y.  665.)  Now,  under  what  circumstances 
was  the  recital  in  question  made?  The  plain- 
tiffs were  the  owners  of  more  than  nine- 
tenths  of  the  common  stock  of  the  Henry 
R.  Worthington  corporation.  They  offered 
it  for  sale  at  fifty-five  per  cent  of  its 
par  value.  Negotiations  were  had  with 
Mr.  Untermyer,  who  proposed  to  pur- 
chase. It  was  natural,  as  was  said  in 
Titus  V.  Poole  (145  N.  Y.  414,  427),  that 
he  should  require  information  as  to  the 
value  of  the  stock.  The  corporation  was 
heavily  capitalized  and  was  carrying  on  an 
extensive  manufacturing  business,  with 
branches  or  agencies  in  different  States. 
The  value  of  its  stock  depended  upon  its 
visible  and  tangible  assets,  Its  liabilities,  the 
extent  and  results  of  its  business,  its  facil- 
ities for  doing  business,  and  that  indeter- 
minate thing  called  good  will.  The  proposed 
transaction  was  a  large  one,  calling  for  the 
investment  by  the  purchaser  or  a  vast 
amount  of  money,  whether  to  buy  or  not 
to  buy  was  a  question  which  required 
time  and  deliberation  to  answer.  So  Mr. 
Untennyer  wisely  secured  from  the  plain- 
tiffs an  option  on  the  stock  for  sixty  days 
from  the  1st  day  of  February,  1899.  The 
terms  of  the  option  were  stated  in  a  written 
paper  prepared  in  the  first  instance  by  Mr. 
Untermyer.  and  amended  by  Mr.  Miller,  and 
finally  settled  to  the  satisfaction  of  both 
parties  about  February  twenty- fourth.  The 
second  party  to  this  paper,  which  is  called  the 
"Option  Agreement,"  was  the  defendant 
Bull,  who  is  described  by  Mr.  Miller  as  an 
"  intermediary,"  and  who,  in  whatever  he  did 
in  the  transaction,  must  be  regarded  as  the 
representative  of  the  plaintiffs.  The  fact  Is 
not  directly  proved,  I  think,  but   it  is  a 
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inoHt  natural  and  reasonable.  If  not  a  neces- 
sary, inference  from  the  circumstances  dis- 
closed by  the  testimony,  that  the  recital 
relating  to  the  assets  and  liabilities  of  the 
corporation  was  inserted  in  the  option  by 
Mr.  Untermver.  It  called  for  information 
which  the  puUntlffs  were  to  supply.  It  must 
have  been  understood  by  all  parties  that 
the  conclusion  of  Untermyer  and  his  as- 
sociates to  buy  or  not  to  buy  would  be 
largely  influenced  by  tne  report  which  the 
platntlffs  might  mtUke  as  to  the  financial 
condition  of  the  corporation,  or,  in  other 
words,  the  statement  they  might  furnish 
of  the  corporate  assets  and  liabilities. 
Upon  its  face  the  option  agreement  was  in- 
complete without  such  statement,  which, 
when  prepared,  was  to  be  annexed  to  the 
option,  and  when  annexed,  was  not  to 
become  or  be  regarded  as  merely  a  part  of 
the  recital,  but  was  to  be  ^'embodied  in  this 
agreement  as  a  part  thereof.'*  If  there  be 
a  general  rule,  as  was  claimed  upon  the 
argument  and  as  plaintiffs'  counsel  insist  in 
their  briefs,  that  a  recital  is  a  representation 
of  all  the  parties  to  an  agreement,  because  it 
expresses  a  common  understanding  which 
has  led  up  to  the  covenants  and  upon  which 
the  covenants  are  based,  it  certainly  has  no 
application  to  a  case  like  the  present.  The 
option  paper  was  not  an  agreement;  it  was  an 
offer,  nothing  more,  made  without  consider- 
ation and  revocable  at  the  pleasure  of  the 
plalntifTs  at  any  time  before  acceptance;  it 
was  executed  by  the  plaintiffs  onlv,  and  not 
by  the  nominal  party  of  the  second  part;  the 
statement  of  assets  and  liabilities  was  fur- 
nished by  the  plaintiffs  at  the  request  of  the 
proposed  purchaser  and  for  the  precise  pur- 
pose of  informing  him  and  assisting  him  to 
decide  whether  he  would  purchase  the  stock 
which  the  plaintiffs  desired  to  sell,  and,  as 
already  remarked,  the  statement,  by  the 
terms  of  the  recital,  entered  into  and  became 
a  part  of  the  offer  or  "  Option  Agreement," 
having  the  same  effect,  as  I  understand  the 
case,  as  If  it  had  been  formally  incorporated 
in  the  '^operative  part ''  of  the  instrument. 
If  the  statement  had  not  been  accompanied 
by  the  ^^Explanatory  Notes''  I  should  not 
hesitate  to  hold  that,  read  in  connection 
with  the  recital,  it  was  such  a  representa- 
tion as  the  courts  declare  to  be  a  warranty 
iHawkina  v.  Pemherton,  61  N.  Y.  198;  Fair- 
bank  Canning  Co.  v.  Metzger^  118  id.  280), 
which  became  operative  as  such  upon  the 
acceptance  of  the  option  by  the  purchaser, 
unless  his  right  to  insist  upon  it  as  a  war- 
ranty had  been  lost  by  reason  of  events 
occurring  or  facts  brought  to  his  knowledge 
in  the  interim.  The  option  paper  is  dated 
February  1, 1890.  It  was  not  delivered  to 
Bull,  nor  were  its  terms  definitely  settled 
until  February  twenty-fourth.  It  was  not 
transferred  by  Bull  to  untermyer  until  Feb- 
ruary twenty-eighth.  The  lang^uage  of  the 
recital  is  that ''  Henry  R  Worthington  is  the 
owner  of  the  assets  and  is  indebted  in  the 
amount."  The  defendant  contends  that  this 
was  a  declaration  of  the  condition  of  the 
corporation  on  the  day  of  the  date  of  the  in- 
strument,  that  is.  February  first.  The  plain- 
tiffs insist  that  whatever  representation  was 
made  was  made  when  the  instrument  took 
effect  by  delivery,  that  is,  on  February 
twenty-fourth.  It  is  not  necessary  at  present 
to  decide  between  these  two  contentions. 
The  important  inquiry  is:  What  was  the  rep- 
resentation that  was  made?  It  is  found  In 
Schedule  A  annexed  to  the  option,  and  that 
schedule  consists  of  two  parts:  First,  the 
statement  of  assets  and  liabilities;  and, 
secoTuf,  the  *'  Explanatory  Notes."  Included 
in  the  list  of  assets  are  items  of  land  and 


buildings  and  patterns  and  drawings  and 
tools  and  fixtures  and  good  will  and  patents, 
which  are  entered  at  values  which  amount 
in  the  aggregate  to  the  sum  of  $1,108,6S.M. 
It  is  conceded  that  these  valuations  are  es- 
timated, not  actual,  and  that  being  mere  ex- 
Sreeslons  of  opinion,  they  are  not  covered  by 
le  alleged  warranty.  Other  asset  items 
are:  Accounts  receivable,  91t081,904.88;  cash, 
$98,292.Si9.  Included  in  the  list  of  liabilities 
are  the  following:  Notes  payable,  $S7^Q00; 
accounts  payable,  $34,888.15;  mortgage  on 
real  estate,  ^,500.  A  reference  to  the  ''  Ex- 
planatory Notes  "  plainly  shows,  I  think,  that 
these  various  items  of  assets  and  liabilities 
were  not  intended  by  the  plaintiffs  and  could 
not  have  been  understood  by  the  defendant 
as  a  representation  or  exhibit  of  the  condi- 
tion of  the  corporation  on  the  1st  of  Febru- 
ary, 1899,  for  it  was  distinctly  stated  in  the 
''  Notes  "  as  follows:  '*  The  foregoing  state- 
ment was  prepared  from  the  last  balance 
sheet  of  the  company  of  April  1, 1898,  and  cor- 
responds therewith,  except  in  the  statement 
of  ihe  values  of  the  stocks  of  the  Worthing- 
ton Pumping  Engine  Company,  The  United 
States  Manufacturing  Company  and  the  good 
will,  patents  and  patterns  belonging  to  the 
Company.  Bills  payable  have  been  increased 
by  about  $180,000  since  the  uate  of  said  bal- 
ance sheet."  Now,  conceding  the  defend- 
ant's construction  of  the  thira  recital  of  the 
option  paper,  the  situation  was  that  the  pro- 
posed purchaser  stipulated  for  and  the  plain- 
tiffs undertook  to  furnish  a  statement  of  the 
assets  and  indebtedness  of  the  Worthington 
corporation  as  they  were  on  Februarv  1, 1899. 
The  plaintiffs  did  not  perform  in  this  par- 
ticular. They  furnished  a  very  different 
statement,  advising  the  purchaser  that  the 
figures,  with  a  few  exceptions,  were  taken 
from  the  balance  sheet  of  the  preceding  year 
and  corresponded  therewith.  They  further 
advised  him  that  in  the  balance  sheet  of 
1899  the  value  of  the  tools  would  be  cor- 
rected by  adding  the  cost  of  new  tools 
bought  during  the  year,  and  that  the  *'  out- 
standings and  inventories  will  also  be  cor- 
rected to  correspond  with  the  books."  Only 
as  to  one  item  did  they  assume  to  state  the 
change  that  had  occurred  since  February 
28, 1^,  the  daU  to  which  the  April  balance 
sheet  brought  the  affairs  of  the  corporation. 
'^  Bills  payable,"  they  said,  '*  have  been  In- 
creased by  about  9130,000."  This  informed 
the  purchaser  that  the  amount  of  bills  pay- 
able outstanding  on  February  1,  1899,  was 
$405,000.  The  testimonv  of  Mr.  Anyon  is, 
and  it  is  not  disputed,  tnat  the  bills  payable 
on  that  date  amounted  to  only  $97^^000. 
Surely  there  was  no  breach  of  warranty  as 
to  that  item  of  indebtedness,  Mr.  Unter- 
myer testifies  that  when  the  option  was 
arranged  and  settled  between  himself  and 
Miller  it  contained  the  statement  of  assets 
and  liabilities,  but  not  the  *'  Explanatory 
Notes."  It  had  not  then  been  signed  by 
Worthington  and  Miller.  When  signed  by 
them  and  delivered  to  Bull,  and,  of  course, 
when  transferred  to  the  defendant,  the 
''  Notes  "  were  attached,  forming  a  part  of 
the  instrument  and  explaining  and  qualify- 
ing the  figures  in  the  statement.  With  such 
explanation  the  statement  was  not,  and  did 
not  purport  to  be,  a  statement  of  the  assets 
and  indebtedness  of  the  company  on  Febru- 
ary first.  It  was  not  such  a  statement  as  the 
recital  called  for  and  as  the  purchaser  was 
entitled  to,  but  it  was  accepted  by  him  with- 
out other  objection  or  complaint  than  that 
the  indebtedness  shown  by  It,  amounting  to 
over  $450,000,  was  a  *'  great  disappointmaDt  ** 
and  larger  than  had  neen  previously  repre- 
sented.   This  sum  of  $450,000  indudod  ths 
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$180,000  increase  of  bills  payable  mentioned 
in  the  explanatory  notes,  and  in  the  letter 
to  Miller,  written  on  March  first,  before  the 
option  was  aooepted  in  which  the  objection  or 
complaint  referred  to  was  made,  Mr.  Unter- 
mver  asked  for  **  the  amount  of  your  cash, 
bills  receivable  and  open  accounts  on  Febru- 
sry  1st;"  showing,  as  the  learned  counsel 
▼ery  reasonably  contend,  that,  with  the  ex- 
planatory notes  which  had  caused  his  sur- 
prise and  disappointment  before  him,  he  did 
not  understand  that  the  figures  in  the  state- 
ment represented  or  were  Intended  to  repre- 
sent the  assets  and  liabilities  of  the  corpora- 
tion on  that  date.  The  testimony  does  not 
show  that  the  plaintiffs  made  any  repre- 
aentation  concerning  the  statement  con- 
tained in  Scheduled  except  that  it  bad  been 
prepared  from  and  corresponded  with  the 
balance  sheet  of  April  1, 1898,  and  that  Its 

S^ures  would  be  corrected  in  the  balance 
eet  of  1809.  I  must,  therefore,  find  against 
the  defendant  on  the  question  of  a  war- 
ranty. Other  facts  and  circumstances  help 
me  to  this  conclusion,  ffenry  R.  Worthing- 
ton  was  a  great  corporation,  a  ''going  con- 
cern,'* doing  a  large  business,  in  the  course 
of  which,  by  purchases  and  sales  and  collec- 
tions and  payments,  the  amount  of  its  cash 
in  hand,  its  bills  and  accounts  payable,  and 
Its  bills  and  accounts  receivable  necessarily 
changed  from  week  to  week,  if  not  from 
day  to  day.  When  Mr.  Untermyer  was  in- 
formed that  on  February  28,  1896,  or  on 
April  1, 1806,  the  accounts  receivable  of  the 
corporation  amounted  to  Slt081*S04-%«  a°d 
the  cash  in  hand  amounted  to  $96,208.29,  and 
the  notes  payable  amounted  to  $275,000, 
and  the  accounts  payable  amounted  to 
$84,822.15,  he  was  not  at  libertv  to  under- 
stand, and  to  act  upon  such  unaerstanding, 
that  the  same  condition  of  credits  and  debits 
existed  on  February  1, 1899.  It  was  impossi- 
ble that  it  should  oe  so.  He  was  Informed 
by  the  ''notes'*  that  the  bills  payable  had 
been  increased  by  $180,000.  He  was  informed 
by  Miller's  letter  of  March  second  in  answer 
to  his  inquiry  of  the  preceding  day  that  the 
amount  of  cash  on  hand  on  February  first 
was  "  over  $85,000,"  or  say,  $18,000  less  than 
the  amount  shown  in  the  statement.  He 
testified:  "I  always  understood  (it)  was  a 

Sing  concern,  or  I  would  not  have  enter- 
[ned  the  purchase  of  it."  He  knew,  there- 
fore, that  its  floating  open  indebtedness  was 
changing  from  day  to  day,  and  that  on  Feb- 
ruary first  it  was  perhaps  more,  perhaps 
less,  than  on  April  1, 1806.  He  made  no  in- 
quiry except  as  noted  above.  In  this  action 
the  dispute  is  limited  to  the  $70,000  on  deposit 
with  the  trust  company,  and  by  the  agree- 
ment of  April  tenth  the  defendant  is  enti- 
tled to  DO  portion  of  that  deposit,  unless 
"  by  reason  of  the  debts  of  Henry  R.  Worth- 
ington  existing  on  first  February,  1809,  Mr. 
Herrmann  has,  under  the  agreement  of  first 
February,  1809,  the  legal  right  to  insist  upon 
a  reduction  (not  exceeding  Seventy  thousand 
dollars)  of  the  purchase  price  to  be  paid  to 
Messrs.  Worthina'ton  and  Miller,  or  the  legal 
rteht  to  recover  from  said  Worthington  and 
Miller  any  part  of  said  Seventy  thousand  dol- 
lars." There  can  be  no  right  to  either  a  reduc- 
tion or  a  recovery  except  upon  the  ground  of 
deceit  or  for  a  breach  of  warranty.  I  find 
that  there  was  no  deceit.  I  am  also  of  the 
opinion  that  there  was  no  warranty,  but  if 
there  was  a  warranty,  it  did  not  extend  to 
or  cover  the  indebtednest  of  the  corporation 
on  February  first.  That  consisted  of  bilit 
payable  and  occounte  payable.  According 
to  Adams,  the  defendant's  expert  witness, 
accounts  payable  are  not  included  in  bills 
payable,  which  are  "  the  promissory  notes 


outstanding  of  the  Company."  As  men- 
tioned above,  the  bills  payable  on  February 
first  were  less  than  as  represented  by  the 
plaintiffs.  As  to  accounts  payable,  they 
made  no  representations  except  that  by  the 
balance  ;Bheet  of  April  1,  1806,  they  were 
shown  to  then  amount  to  $8i,888.16.  There 
is  other  testimony  which  is  not  favorable  to 
the  defendant's  claim.  On  the  first  of 
March,  before  the  acceptance  of  the  option, 
and  while  it  was  subject  to  recall  by  the 
plalntfb,  Mr.  Untermyer  wrote  to  Mr.  Miller 
that  the  indebtedness  of  the  company  as 
shown  by  "  your  statement,"  referring  to 
the  "Explanatory  Notes,"  was  a  "great 
disappointment."  This  letter  was  answered 
in  part  by  Mr.  Bull,  who  was  the  "  inter- 
mediary," the  party  of  the  second  part  to 
the  option  paper,  by  whom  the  negotiations 
for  tne  sale  of  the  stock  to  Mr.  Untermyer 
had  been  in  large  part  carried  on,  and  from 
whom  Mr.  Untermyer  received  a  transfer  of 
the  option.  Mr.  Bull  wrote  on  March  fourth: 
"In  our  conversation  on  the  subject  of 
fioating  indebtedness  I  have  stated  again 
and  again  that  we  could  not  be  bouna  for 
any  special  amount,  as,  with  the  demands 
of  an  increasing  business,  or  with  the  re- 
sources  of  a  less  active  one,  the  floating 
indebtedness  must  inevitably  fluctuate.  We 
can  only  say  that  for  any  increase  in  fioat- 
ing indebtedness  we  shall  show  at  least  a 
corresponding  growth  in  quick  assets,  and 
if,  as  you  say,  this  is  not  satisfactory,  a  new 
issue  is  being  raised  which  we  cannot  under- 
take to  meet."  Mr.  Bull  testifies  that  he 
had  made  that  statement  as  to  floating  in- 
debtedness to  Mr.  Untermyer  more  than 
once  prior  to  the  second  of  .March,  and  Mr. 
Miller  testifies  that  prior  to  the  acceptance 
of  the  option,  and  prior  to  February  twenty- 
fourth,  he  had  told  Mr.  Untermyer  that 
under  no  circumstances  would  he  state  to 
him  the  indebtedness  of  a  running  business. 
This  testimony  Mr.   Untermyer  does  not 


deny.  He  does  deny  that  any  such  state- 
ments were  made  by  Mr.  Bull  at  the  meeting 
on  the  tenth  of  April.    Keferrlne  to  this  tes- 


timony the  plaintiffs  argue,  and  very  sensi' 
bly  it  seems  to  me,  that  the  rule  that  a 
warranty  of  quality  or  condition  does  not 
cover  visible  defects  is  applicable  here,  as, 
before  the  defendant  accepted  the  option, 
he  had  fair  and  abundant  notice  by  the 
explanatory  notes  and  the  statements  of 
Bull  and  Miller  that  no  warranty  as  to  the 
floating  indebtedness  of  the  corporation  was 
intended  or  would  be  given.  It  is  not  necea- 
sary  to  discuss  other  points  which  are  pre- 
sented in  the  elaborate  briefs  of  counsel. 
My  Judgment  is  that  the  defendant  has 
fallea  to  sustain  the  allegations  of  warranty 
and  deceit  set  forth  in  bis  amended  answer, 
and  that  the  plaintiffs  are  entitled  to  judg- 
ment as  demanded  in  their  complaint. 
Theodore  L.  Herrmann,  Appellant,  v.  Charles 
C.  Worthington  and  Theoaore  F.  Miller,  Re- 
spondents.—Judgment  affirmed,  with  costs, 
on  the  opinion  of  Hamilton  Odell,  Esq., 
referee.  Bartlett,  Woodward,  Hirschberg 
and  Jenks,  JJ.,  concurred;  Hooker,  J.,  dis- 
sented. Order  granting  extra  allowance  af- 
firmed, without  costs.  No  opinion.  Bart- 
lett, woodward,  Hirschberg,  Jenks  and 
Hooker,  JJ.,  concurred.  The  following  is 
the  opinion  of  Hamilton  Odell,  Esq.,  ref- 


Odxll,  Referee:  For  reasons  stated  in  the 
opinion  written  in  the  case  of  Worthington 
▼.  Herrmann  (an^e,  p.  627),  there  must  be 
judgment  in  this  action  for  the  defendants 
dismissing  the  complaint  I  think  that  such 
judgment  should  be  ordered  for  the  further 
reason  that,  by  operatioii  of  the  third  article 
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of  the  agreement  of  April  10, 1890,  the  plain- 1 
tiff  is  estopped  from  assertine  the  claims  for 
alleged  damages  on  which  he  seeks  to  re- 
cover in  this  action. 

John  Cox,  as  Administrator,  etc.,  of  Fanny 
Cox.  Deceased,  Respondent,  ▼.  The  New 
York  Central  and  Hudson  River  Railroad 
Company,  Appellant.— Judgment  and  order 
unanimously  affirmed,  with  costs.  No  opin- 
ion. Present  — Goodrich,  P.  J,,  Bartlett, 
Woodward,  Hirschberg  and  Jenks,  JJ. 

Camille  Weidenfeld,  Appellant,  v.  William 
McClure,  Respondent.—  Appeal  dismissed, 
with  ten  dollars  costs  and  disbursements.  No 
opinion.  Goodrich,  P.  J.,  Woodward,  Hirsch- 
l)erg,  Jenks  and  Hooker,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  Carolyn 
Danoel  Heatherton  for  a  Compulsory  Ju- 
dicial Settlement  of  the  Account  of  Mary 
Dancel  and  Christian  Danoel,  as  Administra- 
tors, etc..  of  Christian  Dancel,  Deceased. 
Decree  of  the  Surrogate's  Court  of  Kings 
county  affirmed,  witn  costs.  No  opinion. 
Goodrich,  P.  J.,  Woodward,  Hirschberg, 
Jenks  and  Hooker,  JJ.,  concurred. 

Gertrude  Putnam  McMannis,  Respondent,  v. 
William  De  M.  Hooper,  Appellant.— Judg- 
ment of  the  Municipal  Court  affirmed,  with 
costs.  No  opinion.  Goodrich,  P.  J.,  Bart- 
lett, Woodward,  Jenks  and  Hooker,  JJ., 
concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
William  F.  McCabe  and  John  Duffy,  Re- 
spondents, V.  Charles  A.  Matthles  and 
Others,  as  the  Board  of  Town  Auditors  of 
the  Town  of  White  Plains,  Appellants.— Re- 
argument  ordered  and  case  set  down  for  the 
12th  day  of  January,  1904. 

James  W.  Harrison,  Respondent,  v.  The  Brook- 
lyn Heights  Railroad  Company,  Appellant.— 
Judgment  of  the  Municipal  Court  affirmed, 
with  costs.  No  opinion.  Goodrich,  P.  J., 
Bartlett,  Woodward,  Jenks  and  Hooker,  JJ., 
concurred. 

Abraham  Gkins,  Appellant,  v.  Jacob  Karp,  Re- 
spondent, Impleaded  with  Daniel  Greenwald. 
—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Goodrich,  P. 
J.,  Bartlett,  Woodward,  Hirschberg  and 
Hooker,  JJ.,  concurred. 

J.  Qulntus  Cohen,  as  Trustee  of  the  Estate  of 
John  T.  Lee,  Bankrupt,  Respondent,  v.  John 
T.  Lee,  as  Administrator  of  the  Estate  of 
Mary  A.  Lee,  Deceased,  Appellant.—  Judg- 
ment affirmed,  with  costs.  No  opinion. 
Bartlett,  Woodward  and  Hirschberg,  JJ., 
concurred;  Hooker,  J.,  dissented. 

The  People  of  the  State  of  New  York  ex  rel. 
Frank  M.  Graham,  Relator,  v.  John  N.  Part- 
ridge, Police  Commissioner  of  the  City  of 
New  York,  Respondent.- Reargument  or- 
dered and  case  set  down  for  the  12th  day  of 
January,  1904. 

George  N.  Robinson,  Appellant,  v.  Henry  W. 
Hatch,  the  Name  "  Henry  "  Being  Fictitious, 
etc..  Respondent.— Judgment  and  order  af- 
firmed, with  costs.  No  opinion.  Goodrich, 
P.  J.,  Woodward,  Hirschberg  and  Jenks,  JJ., 
concurred. 

William  S.  Barnes  and  Others,  Respondents,  v. 
The  Long  Island  Railroad  Company,  Appel- 
lant.— Interlocutory  judgment  overruling 
demurrer  to  complaint  ailirmed,  with  costs. 
No  opinion.  Goodrich,  P.  J.,  Bartlett,  Wood- 
ward, Hirschberg  and  Jenks,  J  J.,  concurred. 

In  the  Matter  of  the  Estate  of  John  F.  Yerks, 
Deceased.— This  case  contains  no  stipula- 
tion as  to  the  nature  or  form  of  the  judg- 
ment to  be  rendered,  and  on  account  of  this 
defect  the  proceeding  must  be  dismissed, 
without  costs,  on  the  authority  of  Marshall 
V.  Hayward  (67  App.  Div.  187).  Goodrich, 
P.  J.,  Bartlett,  Woodward,  Hirschberg  and 
Jenks,  JJ.,  concurred. 


The  People  of  the  State  of  New  York  ex  rel. 
Charles  J.  Muller,  Relator,  v.  Francis  V. 
Greene,  Police  Commissioner  of  the  City  of 
New  York,  Respondent.-  Determination  oon- 
flrmed  on  the  ground  that  the  relator  pleaded 
guilty  to  the  cnarge  of  conduct  unbecoming 
an  officer  in  that  he  made  a  false  entry  in 
his  memorandum  book,  and  it  appears  that 
a  separate  judgment  of  dismisanl  was  pro- 
nounced upon  that  charge.  Goodrich,  P.  J., 
Bartlett,  Hirschberg  and  Jenks,  JJ.,  con- 
curred; Woodward,  J. ^ot  voting. 

Henry  J.  Coggeshall,  as  Receiver  for  the  Mu- 
tual Benefit  Loan  and  Building  Company, 
Respondent,  v.  Francis  McGrath,  Appellant. 
—  Judgment  affirmed,  with  costs.  No  opin- 
ion. Goodrich,  P.  J.,  Bartlett,  Woodward, 
and  Jenks,  JJ.,  concurred;  Hirschberg,  J., 
not  voting. 

The  Bachmann  Brewing  Company,  Respond- 
ent, v.  Fanny  Wallowitz,  Appellant.— Judg- 
ment of  the  Municipal  Court  affirmed,  with 
costs.  No  opinion.  Goodrich,  P.  J.,  Bart- 
lett, Woodward,  Hirschberg  and  Jenks,  JJ., 
concurred. 

Louis  Roeber,  Respondent,  v.  Louis  Hauae, 
Appellant.— Judgment  and  order  of  the 
County  Court  of  Queens  county  affirmed, 
with  costs.  No  opinion.  Goodrich,  P.  J., 
Bartlett,  Hirschberg,  Jenks  and  Hooker,  JJ., 
concurred. 

William  Franklin,  Respondent,  v.  William  H. 
Beegle,  Defendant,  Impleaded  with  Lucy  E. 
W.  Wilson,  the  Name  '*Lucy"  Being  ficti- 
tious, etc..  Appellant— We  think  that  the 
affidavit  of  the  attorney,  solely  relied  upon 
as  the  basis  of  the  order  of  publication,  af- 
forded no  real  proof  of  the  non-residence  of 
the  defendant,  and  that  the  motion  to  set 
the  order  aside  should,  therefore,  have  been 
granted.  Order  denying  motion  reversed, 
with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  costs.  Bartlett, 
Woodward,  Hirschberg,  Jenks  and  Hooker, 
JJ,,  concurred. 

Elizabeth  Van  Zelm,  by  Henri  J.  Van  Zelm,  her 
Guardian,  Rrapondent,  v.  New  York,  New 
Haven  and  Hartford  Railroad  Company, 
Appellant.  — Judgment  of  the  County  Court 
of  Westchester  county  unanimously  af- 
firmed, with  costs.  No  opinion.  Present- 
Bartlett,  Woodward,  Hirschberg,  Jenks  and 
Hooker,  JJ. 

Roscoe  Lumber  Company,  Respondent,  v. 
William  F.  Norton  and  Others,  Appellants, 
Impleaded  with  Others,  Defendants.— Judg- 
ment affirmed,  with  costa.  No  opinion. 
Bartlett,  Woodward.  Hirschberg,  Jenks  and 
Hooker,  JJ.,  concurred. 

Ann  O'Connor,  as  Committee,  etc.,  of  Grace 
McLaughlm,  an  Incompetent  Person,  Re- 
spondent, V.  Pauline  McLaughlin,  Individu- 
ally and  as  Executrix,  etc.,  of  Hugh  Mc- 
Laughlin, Deceased,  Appellant.— Interlocu- 
tory judgment  affirmed,  with  costs.  No 
opinion.  Bartlett,  Woodward,  Hirschberg, 
Jenks  and  Hooker,  JJ.,  concurred. 

Claus  Heitmann,  Respondent,  v.  The  City  of 
New  York,  Appellant.— Judgment  and  order 
affirmed,  with  costs.  No  opinion.  Bartlett, 
Woodward,  Hirschberg  and  Hooker,  JJ., 
concurred. 

Flora  M.  Wood,  Respondent,  v.  Metropolitan 
Street  Railway  Company,  Appellant— Judg* 
meut  and  order  unanimously  affirmed,  with 
costs.  No  opinion.  Present— C^oodrlch,  P. 
J.,  Woodward,  Hirschberg,  Jenks  and 
Hooker,  JJ.;  Goodrich,  P.  J., however,  being 
in  favor  of  reduction  of  the  verdict. 

Morris 


Jacobs,  Respondent,  v.  Metropolitan  Street 
Railway  Company,  Appellant,  Impleaded 
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with  Francis  F.  Montones.—  Judements  and 
orders  unanimously  affirmed,  with  one  bill 
of  costs  and  disbursements  in  both  cases. 
No  opinion.  Present— Goodrich.  P.  J., 
Woodward,  Hirschbere,  Jenks  and  Hooker, 
JJ. 

Qeor^  Kaiser.  Respondent,  v.  Ella  F.  Hewlett 
ana  Permelia  Fitchett,  Appellants  —Judg- 
ment affirmed,  with  costs.  No  opinion. 
Goodrich,  P.  J.,  Woodward,  Jenks  and 
Hooker,  JJ.,  concurred;  Hirscnberg,  J.,  not 
voting. 

Elizabeth  Quick,  Respondent,  y.  Yonkers  Rail- 
road Company,  Appellant.— Judgment  and 
order  unanimously  affirmed,  with  costs. 
No  opinion.  Present  —  Goodrich,  P.  J., 
Woodward,  Hlrschberg,  Jenks  and  Hooker, 
JJ. 

Linie  I^ons,  Respondent,  y.  Interurban  Street 
Railway  Company,  Appellant.— Judgment 
and  order  unanimously  affirmed,  with  costs. 
No  opinion.  Present  —  Goodrich.  P.  J., 
Woodward,  Hlrschberg,  Jenks  and  Hooker, 

Helen  Brown,  Respondent,  y.  Central  Cross- 
town  Railroad  Company,  Appellant.— Judg- 
ment and  order  unanimously  affirmed,  with 
costs.  No  opinion.  Present  —  Goodrich, 
P.  J.,  Woodward,  Hlrschberg,  Jenks  and 
Hooker,  J  J. 

Wililam  J.  Hinshull,  Respondent,  y.  Thomas 
J.  Washburn,  Appellant,  and  Frederick  A. 
Jewett,  Defendant.— Judgment  and  order 
unanimously  affirmed,  with  costs.  No  opin- 
ion. Present— Gk)odrIch,  P.  J.,  Woodward, 
Hlrschberg,  Jenks  and  Hooker,  JJ. 

Sarah  K  Minshull,  Respondent,  v.  Thomas  J. 
Washburn,  Appellant,  and  Frederick  A. 
Jdwett,  Defendant.— Judgment  and  order 
unanimously  affirmed,  with  costs.  No  opin- 
ion. Present  —  Goodrich,  P.  J.,  Woodward, 
Hlrschberg,  Jenks  and  Hooker,  JJ. 

Fred  J.  Terwilliger,  Appellant,  v.  The  New 
York,  New  Haven  and  Hartford  Railroad 
Company,  Respondent.—  Judgment  reversed 
and  new  trial  granted,  costs  to  abide  the 
event,  for  error  in  the  rulings  upon  the 
questions  at  folios  78  and  79  of  the  record. 


Goodrich,  P.  J.,  Bartlett,  Woodward,  Hlrsch- 
berg and  Jenks,  JJ.,  concurred. 

Johanna  Brogan,  as  Administratrix,  etc.,  of 
Michael  Walsh,  Deceased,  Appellant,  v. 
John  H.  Hanan  and  Others,  Respondents. — 
Reargument  ordered,  on  the  whole  case,  for 
January  l:iL  1904. 

Annie  Creceltus,  Respondent,  v.  George  Gross, 
Appellant.— Judgment  of  the  Municipal 
Court  affirmed,  with  costs.  No  opinion. 
Bartlett,  Woodward,  Hlrschberg,  Jenks  and 
Hooker,  JJ.,  concurred. 

Sam  Silver,  Respondent,  v.  Louis  Cohen,  Ap- 
pellant.— Judgment  of  the  Municipal  Court 
affirmed,  with  costs.  No  opinion.  Bartlett, 
Woodward,  Hlrschberg,  Jenks  and  Hooker, 
JJ.,  concurred. 

Ray  Crook,  Respondent,  v.  Joseph  Strelmer, 
Appellant.—  Judgment  of  the  Municipal 
Court  affirmed,  with  costs.  No  opinion. 
Bartlett,  Woodward,  Hlrschberg,  Jenks  and 
Hooker,  JJ.,  concurred. 

Edwin  S.  Ackerman,  Respondent,  v.  Sweeney 
Bluestone  Company,  Appellant.—  Judgment 
of  the  Municipal  Court  affirmed,  with  costs. 
No  opinion.  Bartlett,  Hlrschberg,  Jenks 
and  Hooker,  JJ.,  concurred. 

Matthew  F.  Qorry,  Respondent,  v.  The  Cor- 
nell Steamboat  Company,  Appellant— Judg- 
ment of  the  Municipal  Court  affirmed,  with 
costs.  No  opinion.  Bartlett,  Hlrschberg, 
Jenks  and  Hooker,  JJ.,  concurred. 

Gabriel  Isaacs  and  Others,  Respondents,  v. 
John  F.  Werner,  Appellant.— Judgment  of 
the  Municipal  Court  affirmed,  with  costs. 
No  opinion.  Bartlett,  Hlrschberg,  Jenks  and 
Hooker,  JJ.,  concurred. 

Harry  Blatt,  Respondent,  v.  Frederick  Thomp- 
son and  Elmer  Dundy,  Impleaded  with 
Another,  Appellants.- Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No 
opinion.  Bartlett,  Hlrschberg,  Jenks  and 
Hooker,  JJ.,  concurred. 

Henry  M.  Downing,  Respondent,  v.  Joseph  P. 
Topping,  Appellant— Judgment  affirmed, 
wlUi  costs.  NO  opinion.  Goodrich,  P.  J., 
Bartlett,  Hlrschberg,  Jenks  and  Hooker,  JJ., 
concurred. 
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PAoa. 
ABATEMENT  AND  BEVTVOB  —  Husband  and  wife  —  a  counael  fee 
allowed  pending  an  action  for  a  separation  cannot  be  collected  from  the 
husband's  executors  after  his  death  —  the  attorney  cannot  sue  for  It. 

Keixoog  v.  Stoddard 187 

See  Husband  and  Wife. 

ACCIDENT  —  Resulting  from  negligence. 
See  Negligence. 

ACOOUNTINQ—  Under  what  agreement  relating  to  carrying  on  a  business 
an  accounting  must  be  had  before  an  auction  lies  at  law. 
See  Equity. 

When  not  the  proper  remedy  of  the  legatee  of  a  chattel. 

See  Executor  and  Administrator. 

ACTION  —  T7ie  bringing  of  a  suit  by  a  foreign  bank  is  not  doing  business  in 
the  State  of  New  York. 

See  Corporation. 

Against  a  hufband  to  recover  the  funeral  expenses  of  his  wife's  burial. 

See  Husband  and  Wipe. 

Jfbr  divorce. 

See  Husband  and  Wipe. 

THme  for  commencing. 

See  Limitation  of  Action. 

Misjoinder  of  causes  of  action. 

See  Misjoinder. 

Fbr  money  received. 

See  Money  Received. 

Reletting  to  municipal  corporatioTis. 

See  Municipal  Corporation. 

Parties  to. 

See  Party. 

Proceedings  on  the  trial  of. 

See  Trial. 

ADMISSION: 

See  Evidence. 

ADTTLTEBATION  —  Cffood. 
See  Food. 

ADTJLTEBT  —  Remedy  for,  and  consequence  of 
See  Husband  and  Wife. 

AFFIDAVIT: 

See  Deposition. 

AGENCY  —  Generally . 

See  Principal  and  Agent. 

AGBICXTLTTTBAIj  LAW— Oleomargarine^ statute  prohibitinji^  the  sale 
of  any  substance  in  imitation  of  butter  —  it  Is  constitutional  —  the  disclosure 
at  the  sale  of  oleomargarine,  colored  to  imitate  butter,  of  its  true  character  — 
qtimre,  as  to  the  case  of  its  looking  like  butter  in  its  natural  state. 

People  t.  Meyer 185 

See  Food. 

AlilBI  —  New  trial  in  a  criminal  case  based  on  an  alleged  alibi — w?ien  prop- 
erly denied. 

Bee  People  v.  Cameron 141 
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AMENDICENT  —€fa  pleading. 
See  Pleading. 

ANCIENT  DOCUMENT : 

See  Evidence. 

ANIICAL  —  Vicious  dog  —  notice  to  the  owner  of  hie  vicioue  character  —  what 
is  rehired. 

See  Nelson  i;.  Bakbett 4G8 

ANSWER: 

tee  Pleading. 

APPEAL  —  A  remark  by  a  judge  in  the  course  of  a  judicial  opinion  should  not 
be  deemed  obiter,  when  it  is  germane  to  the  point  under  discussion,  even  though  it 
may  not  be  absolutely  essential  to  the  decision 

See  MiLLEn  v,  Baltimore  &  Ohio  R.  R.  Co 457 

Opening  a  default  —  t?ie  discretion  oftfie  Special  Term  is  reviewable  by  tTts 

AppeUaie  Division  —  it  is  not  necessary  to  show  an  abuse  o]  discretion,  only  its 
wrongful  exercise. 

See  Lawson  v.  Hilton 303 

Expenses  incurred  by  a  trustee  of  a  scJiool  district  without  authority  from 

the  district  meeting  —  an  order  of  the  couiyJby  judge  directing  their  payment  is 
appealable. 

See  Matter  op  Anderson  v.  School  Dist.  No.  15 231 

Leave  to  serve  an  amended  answer  —  only  disturbed  on  appeal  in  case  of 

clear  abuhe  —  objection  that  a  moving  affidavit  was  made  by  the  attorney —  not 
first  considered  on  appeal. 

See  Westinohouse,  C.  K.  &  Co.  v.  Remington  S.  Co 126 

Distinction  as  to  t?ie  effect  of  tJve  admission  of  improper  evidence  in  an 

action  at  law  and  in  a  suit  in  equity,  and  ilie  reason  therefor,  considered, 

^  Brunnemer  r.  Cook  &  Bernheimer  Co 406 

Bequest  by  each  party  tJuit  tha  trial  judge  direct  a  verdict  —  inferences 

necessary  to  support  the  judgment  will  be  indulged  on  an  appeal  therefrom. 

See  Davis  v.  True 319 

The  am/>unt  of  a  verdict  not  considered  where  no  appeal  is  taken  from 

an  order  denying  a  new  trial. 

See  Lynch  v.  Brooklyn  Heights  R.  R.  Co 217 

An  entire  judgment  for  a  defendant  will  be  reversed,  where  not  supported 

by  proof  when  it  is  possible  for  t?ie  plaintiff  to  recover. 

See  Bray  v.  O'Rourke 400 

Wfien  tJie  record  on  appeal  sJiows  that  it  contains  all  the  evidence,  aWumgh 

it  does  contain  a  certificate  to  tJuit  effect. 

See  Matter*  of  City  op  New  York  (Foster  Ave.) 490 

A  recovery  not  sustained  where  t?ie  complaint  does  not  allege  the  facts 

essential  thereto. 

See  Child  v.  New  York  Elevated  R.  R.  Co 598 

A  correct  decision,  not  reversed  because  a  tcrong  reason  was  given  therefor. 

See  Empire  State  Bag  Co.  v.  McDermott 234 

W?iat  objection,  not  raised  on  tlie  trial,  is  not  available  on  appeal. 

See  Mengle  v.  McClintic-Marshall  Const.  Co 334 

Award  in  condemnation  proceedings  —  wlien  not  disturbed  on  appeal. 

See  Long  Island  Railroad  Co.  v,  Reilly 166 

Objections,  not  raised  beloio,  are  not  available  on  appeal. 

See  People  ex  rel.  Kenny  v.  Folks 171 

Review  of  final  and  interlocutory  judgments. 

See  Bates  r.  Holbrook 548 

APPLIANCE  —  What  is  an  incomplete  and  defective  appliance. 
See  Negligence. 
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ABMOBY— Repairs  upon  a  State  armory  in  New  York  city  —how  far  the 
State  Architect's  airection  is  supreme.    City  of  New  York  «.  Burleson  Co.  222 
See  State  Architect. 

ABJtEST — Deposit  of  money  to  secure  bail — exdusion  of  eompeterU  evidence 
in  respect  to  its  receipt  by  the  drfendant,  as  to  what  he  agreed  to  do  with  it,  and 
as  to  its  having  been  repaid  to  t/ie  accused. 

iSiBtf  Spor«.  Grau 365 

ASSAULT  —  Action  for  an  assault  —  aggravating  conduct  of  the  plaintiff —  it 
wiU  be  eoneidered  injixing  the  amount  of  compensatory  damages. 

See  Freedhan  v.  Metropolitan  Street  R.  Co 486 

ASSESSICENT  —  For  municipal  works. 
See  Municipal  Corporation. 

Fbr  the  purposes  of  taxation. 

See  Tax. 

ASSIGNMENT —  Cfa  contract  to  supply  Tiorses  and  wagons  for  the  delivery 
of  merchandise. 

See  Merritt  v,  Booeloverb'  Library 454 

ASSIGNMENT  FOB  GBEDITOBS  -—  The  employee  of  a  corporation,  enti- 
tled to  pr^erence  in  payment  under  a  general  assignment,  defined  —  tlie  uuties, 
not  the  title  of  the  position,  determine  the  qaettion.'\  A  corporation  engaged 
in  the  wholesale  pickle  business  in  the  city  of  New  York  haa  an  arrangement 
with  a  man  named  Hopkins,  who  lived  at  White  Plains,  under  which  the 
corporation  would  name  to  Hopkins  the  price  which  it  would  pay  for  pickles 
to  the  farmers  living  in  the  vicinity  of  White  Plains,  and  Hopkins  would 
call  upon  the  farmers  and  contract  with  them  in  the  name  of  the  corporation 
for  the  pickles. 

Hopkins  received  the  pickles  at  the  factory,  sorted  them,  weighed  them, 
prepared  the  brine  and  changed  it  when  necessary  and  inspected  the  stock. 
He  also  transferred  the  pickles  from  the  ordinary  barrels  to  new  barrels  and 
shipped  them  as  often  as  ordered  by  his  principal. 

For  a  few  weeks  during  the  spring  the  corporation  would  send  up  coop- 
ers to  cooper  the  barrels  and  occasionally  Hopkins  would  call  in  a  man  and 
wagon  for  two  or  three  hours.  The  only  other  assistance  which  Hopkins 
received  was  that  rendered  by  a  lad  and  his  own  man-of -all-work.  Hopkins' 
compensation  was  twenty  cents  for  each  hundred  pounds  of  pickles  purchased 
from  the  farmers  when  delivered  on  the  cars. 

Held,  that  Hopkins  was  an  employee  of  the  corporation  within  the  pur- 
view of  section  29  of  chapter  466  of  the  Laws  of  1877,  as  amended  by  chapter 
624  of  the  Laws  of  1897,  which  provides,  "  In  all  distribution  of  assets,  under 
all  assignments  made  in  pursuance  of  this  act,  the  wages  or  salaries  actually 
owing  to  the  employees  of  the  assignor  or  assignors  at  the  time  of  the  execu- 
tion of  the  assignment  for  services  rendered  within  one  year  prior  to  the  exe- 
cution of  such  assignment,  shall  be  preferred  before  any  other  debt,  and 
should  the  assets  of  the  assignor  or  assignors  not  be  sufficient  to  pay  in  full 
all  the  claims  preferred  pursuant  to  this  section,  they  shall  be  applied  to  the 
payment  of  the  same,  pro  rata  to  the  amount  of  each  such  claim;" 

That  the  fact  that  the  corporation  styled  Hopkins  its  "superintendent," 
or  its  **  superintendent  at  White  Plains,"  was  immaterial,  as  a  position  is  not 
classified  by  its  title,  but  by  the  duties  incident  to  it. 

Hopkins  v,  Cromwell 481 

ASSOCIATION  —  Transfer  to  a  corporation  of  the  assets  of  an  association 
in  the  hands  of  receivers  —  order  approving  the  transfer,  by  the  terms  of 
which  the  directors  of  the  association  were  released  from  all  personal  liability 
—  an  action  to  set  aside  the  order,  so  far  only  as  the  release  was  concerned, 

cannot  be  maintained.    Craig  v,  James 541 

See  Corporation. 

ASSUMPTION  —Of  an  indebtedness  by  a  corporation. 
See  Corporation. 

—  €f  risk  by  an  em^ 
See  Neoliqencb. 
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ATTOBNEY  AND  OUSKT — Moving  aj/idavit  made  by  the  attorney  instead 
of  tJie  party  J]  A  moving  affidavit  is  defective  where  it  is  made  by  the  defend- 
ant's attorney  instead  of  by  the  defendant  himself,  and  contains  averments 
of  material  matters  of  which  the  attorney  cannot  have  personal  knowledge. 

Henry  &  Co.,  Limitbd,  «.  Talcott 76 

Objection  that  a  moving  affidavit  was  made  by  the  attorney  —  not 

first  considered  on  appeal  —  knowledge  of  the  facts  by  the  attorney. 

Westinghousb,  C,  K.  &  Co.  «.  Remington  8.  Co 125 

See  Deposition. 

A  counsel  fee  allowed  pending  an  action  for  a  separation  cannot  be 

collected  from  the  husband's  executors  after  his  death — the  attorney  cannot 

sue  for  it.    Eellooo  «.  Stoddard 137 

See  Husband  and  Wife. 

AUDIT —  Of  county  aeoounte. 
See  County. 

AWABD  —  In  condemnation  proceedings. 
See  £minent  Domain. 

BAIL  —  On  arrent. 
See  Arrest. 

BAILMENT  —  Sale  by  a  broker  of  stock  pledged  to  secure  a  customer's 
account  —  good  faith  and  a  competent  purchaser  must  be  shown  —  when  a 

question  is  presented  for  a  jury,    Cammann  f.  Huntington 99 

See  Principal  and  Agent. 

Personal  property  borrowed  to  be  pledged,  under  a  promise  to  return 

it  at  a  fixed  date  —  it  is  "converted"  when  not  returned  at  that  date. 

Chankalian  f>.  Powers 895 

See  Pledge. 

Collateral  —  counsel  fees  incurred  in  a  suit  for  its  enforcement — trial 

of  an  issue  as  to  a  pledge  having  been  made. 

Bank  op  Staten  Island  v.  Silvie 465 

See  Pledge. 

See  Personal  Property. 

BANKING  —  A  check  given  in  New  York  and  purchased  by  a  bank  in 
Kansas  seven  days  after  its  date  —  the  purchaser  is  not  put  on  inc^uiry — a 
breach  of  warranty  on  the  sale  of  chattels  for  which  a  check  is  given  —  it 
does  not  constitute  a  defense  to  the  check — the  bringing  of  a  suit  by  a  foreign 
bank  is  not  doing  business  in  the  State  of  New  York. 

Citizens'  State  Bank  «.  Cowlbs 281 

See  Bills  and  Notes. 

A  deposit  in  a  savings  bank  in  trust  creates  a  valid  trust — the  with- 
drawal thereof  by  the  depositor  does  not  defeat  the  trust. 

Matfer  op  Totten 368 

See  Trust. 

BANKRUPTCY  —  Action  on  a  bond  given  by  a  trustee  in  bankruptcy — it  must 
be  in  the  name  of  the  United  States,]  1,  Under  subdivision  h  of  section  50  of 
the  United  States  Bankruptcy  Law  which  provides,  "Bonds  of  referees., 
trustees  and  designated  depositories  shall  be  filed  of  record  in  the  office  of 
the  clerk  of  the  court,  and  majr  be  sued  upon  In  the  name  of  the  United 
States  for  the  use  of  any  person  injured  by  a  breach  of  their  conditions,"  an 
action  upon  a  bond  given  by  a  trustee  in  bankruptcy  under  seal  and 
running  to  the  United  States,  can  be  maintained  only  in  the  name  of  the 
United  States.    Alexander  v.  Union  Surety  &  Guar.  Co 9 

2.  It  may  be  brought  in  State  courts,]    The  action,  if  brought  in  the 

name  of  the  United  States,  may  be  maintained  in  the  courts  of  the  State  of 
New  York,  and  it  is  not  necessary  that  permission  to  bring  it  in  the  name  of 
the  United  States  shall  be  first  obtained.     Id. 

3.  T/ie  trustee  is  not  a  necessary  party.]    The  defaulting  trustee  in 

bankruptcy  is  not  a  necessary  party  to  the  action,  where  it  appears  that 
he  is  not  within  the  State  and  is  a  fugitive  from  justice.     Id, 
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4.  Action  on  a  bond  under  teal  muet  be  by  the  obHffee.]    At  common  law, 

an  action  upon  a  bond  under  seal  must  be  brought  in  the  name  of  the  obligee 
irrespective  of  the  owner.  This  rule  still  prevails  in  the  State  of  New 
York,  except  where  it  has  been  modified  by  statute,  notwithstanding  that 
section  449  of  the  Code  of  Civil  Procedure  requires  that  the  action  shall  be 
brought  in  the  name  of  the  real  party  in  interest.     Id. 

5. Tfie  statue  of  a  trustee  in  bankruptcy  —  a  debtor  of  the  bankrupt  may 

not  question  it.]  A  debtor  has  no  legal  interest  entitling  him  to  question  the 
status  of  a  trustee  in  bankruptcy  of  the  propertv  of  the  creditor,  except  to 
protect  himself  from  being  obliged  to  pay  the  debt  twice. 

Bbunnembb  v.  Cook  &  Bernhbimbb  Co 40d 

BILUS  AND  NOTES— 2>e&^  for  liquor  sold  on  credit  to  be  drunk  on  tJie 
premises — an  action  will  not  lie  to  enforce  it  or  a  promissory  note  given  thertfor.  ] 
1.  A  recovery  upon  a  promissory  note  made  by  the  defendant  to  the  order  of 
the  plaintiff,  and  given  in  payment  for  liquors  sold  on  credit  to  the  defend- 
ant's son  to  be  drunk  upon  the  premises  of  the  plaintiff,  is  prohibited  by  sec- 
tion 82  of  the  Liquor  Tax  Law  (Laws  of  1896.  chap.  113.  as  amd.  by  Laws  of 
1897,  chap.  812)  which  provides:  "No  recovery  shall  be-  had  in  any  civil 
action  to  recover  the  purchase  price  of  anv  sale  on  credit  of  any  li(j[uor  to  be 
drunk  on  the  premises  where  the  same  shall  be  sold.  All  securities  given 
for  such  debts  shall  be  void.'' 

Such  an  action  is,  in  effect,  both  an  action  to  recover  the  purchase  price 
of  the  liquor  within  the  meaning  of  the  1st  sentence  of  the  section,  and  an 
action  on  a  security  given  for  the  debt  so  contracted. 

Waonbr  v.  Schbrer 20d 

2. A  cheek  given  in  New  York  and  purchased  by  a  bank  in  Kansas  seven 

days  after  its  date  —  the  purchaser  is  not  put  on  inquiry  A  In  the  absence  of 
any  evidence  of  bad  faith  it  cannot  be  said  that  a  check  dated  in  a  suburb  of 
New  York  city  June  1,  1900,  and  sent  in  the  course  of  business  to  the  State 
of  Kansas,  where  it  arrived  on  June  8,  1900,  and  was  purchased  by  a 
Kansas  bank  in  good  faith  and  for  value,  was  overdue  to  such  an  extent 
as  to  put  the  bank  upon  inquiry  or  raise  any  presumption  that  it  knew  of 
any  defense  existing  between  the  original  parties. 

The  fact  that  the  bank  purchased  the  check,  instead  of  receiving  it  on 
deposit  for  collection,  is  not  evidence  of  a  deviation  from  the  usual  lawful 
course  of  business  such  as  will  justify  a  conclusion  of  bad  faith  on  the  part 
of  the  bank.     Citizens'  Statb  Bank  v.  Cowlbs 281 

8. A  breach  of  warranty  on  the  sale    of  cfiattels  paid  for  by  check 

—  it  is  not  a  defense  to  the  cheek.]  Where  a  vendee  of  chattels  gives  his 
check  in  payment  therefor,  theoreach  of  a  warranty  accompanying  the 
sale  of  the  chattels  does  not  constitute  a  defense,  available  to  the  vendee 
in  an  action  brought  upon  the  check  by  a  person  who  innocently  purchased 
it  for  value.    Id. 

4. Ths  bringing  of  a  suit  by  a  foreign  bank  is  not  doing  business  in 

the  State  of  Hew  Tork.j  A  foreign  banking  corporation  may  maintain  an 
action  in  the  courts  of  the  State  of  New  York  to  recover  upon  a  negotiable 
instrument  without  filing  the  instrument  in  writing  required  by  theBjAnking 
Law  (Laws  of  1892,  chap.  689)  as  a  condition  of  doing  business  within  the 
St«te  of  New  York,  as  the  mere  bringing  of  such  an  action  does  not  con- 
stitute doing  business  within  the  State  of  New  York.    Id. 

5.  Action  for  money  had  and  received  based  on  the  conversion  of  a  cheek.] 

The  owner  of  a  check,  which  has  been  converted  and  cashed,  mav  waive  the 
tort  and  sue  the  person  converting  it  for  money  had  and  receivea. 

Silver  v.  Krellman 36ft 

6.  Counterclaim  of  a  judgment  recovered  on  the  check  by  a  third  person 

and  assigned  to  the  defendant.]  In  such  an  action,  by  the  assignee  of  the 
owner  of  the  check  against  the  person  who  converted  the  same,  the  latter  Is 
not  entitled  to  counterckim  a  judgment  which,  subsequent  to  the  assign- 
ment of  the  claim  to  the  plaintiff,  the  firm  which  cashed  the  check  for  the 
defendant  had  recovered  against  the  plaintiff's  assignor. 
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QumrSf  whether,  iDdependent  of  any  auestion  arlsiDg  out  of  the  time  when 
the  judrment  was  recovered,  the  defenaant  could  assert,  andnst  the  plain- 
tiff or  his  assignor,  any  claim  upon  the  check  which  she  had  cony erted.    Id. 

Collateral  —  counsel  fees  incurred  in  a  suit  for  its  enforcement  —  trial 

of  an  issue  as  to  a  pledge  having  been  made. 

Bank  op  Statbn  Island  v.  Silvib 463 

See  Plbdob. 

BOABD  —  Of  county  officers. 
See  County. 

BONA  FIDE  PXTBCHASEB  —  Of  real  property. 
See  Vbndok  and  Pubchasbr. 

BOND  —  Action  on  a  bond  given  by  a  trustee  in  bankruptcy  —  it  may  be 
brought  in  State  courts — it  must  be  m  the  name  of  the  United  States  —  the 
trustee  is  not  a  necessary  party  —  action  on  a  bond  under  seal  must  be  by  the 

obligee.     Albxandbr  v.  Union  Sukbtt  &  Guar.  Co 3 

See  Bankruptcy. 

BBOKEB  : 

See  Principal  and  Agbnt. 

BBOOKLTN  —  Burning  of  eoft  coal  in  the  former  city  of  Brooklyn  —  the 
former  city  hall  i»  still  the  center  of  the  territory  in  which  it  is  forbidden —  the 
use  of  twenty  per  cent  of  soft  coal  is  a  violation  of  that  act. 

See  City  op  New  York  v.  Johns-Manvillb  Co 449 

Repairs  upon  a  State  armory  in  New  York  city  —  how  far  the  State 

Architect's  direction  is  supreme. 

See  City  op  New  York  v,  Burlbson  Co 223 

BXTBIAL  —  Duty  of  a  husband  to  pay  the  funeral  expenses  of  his  wife. 
See  Husband  and  Wipe. 

BTTTTEB: 

See  Food. 

OALENDAB  —  Restoration  of  a  ease  to  the  calendar  after  amendment  ef  the 
complaint  —  meaning  of  the  uwrds  **  the  case  upon  service  of  the  anawer  to  take 
its  regular  place  on  the  calendar."^  Where  an  order  of  the  Appellate  Division, 
allowing  the  service  of  an  amended  complaint,  provides  that  the  defendant 
shall  be  allowed  twenty  days  in  which  to  answer  such  amended  complaint, 
"  the  case  upon  service  of  the  answer  to  take  its  regular  place  on  the  calendar 
and  not  to  be  restored  to  the  day  calendar,"  an  order  made  by  the  Special 
Term  directing  that  the  case  be  placed  upon  the  call  calendarpreparatory 
to  being  placed  on  the  day  calendar  is  improper.    Dibbold  v.  Waltbr.  ...    80 

Equity  case  —  the  court  may  strike  it  from  the  calendar  of  the  Trial 

Term,  although  the  party  may  be  estopped  from  insisting  thereon. 

Weldon  I?.  Brown 58ft 

See  Equity. 

CANVASS  —  Of  votes  at  an  election. 
See  Election. 

CABBIAGE  —  Of  passengers  by  a  railroad. 
See  Railroad. 

OABBIEB  —  Riiilroad  company  —  breach  of  an  agreement  to  carry  a  pas- 
senger and  his  wife  to  their  destination  without  change  —  measure  of  dam- 
ages where  thepassenger  is,  at  an  intermediate  station^  obliged  to  take  passage 
on  another  road  —  no  recovery  allowed  for  inconvenience,  annoyance  or 

delay.    Miller  v.  Baltimore  &  Ohio  R.  R.  Co 457 

See  Railroad. 

Salvage  on  cows  rescued  from  New  York  harbor  —  riffht  of  possession 

in  the  salvor  and  in  a  third  person  to  whom  the  cows  are  delivered  to  be  fed 
—  when  a  ri^ht  of  possession  in  a  stranger  may  be  shown. 

Central  Stock  Yard  &  Transit  Co.  v.  Mbars 452 

See  Replevin. 
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CAUSE—  Of  an  accident. 
See  Nboligence. 

GHABGE  —  Of  the  judge. 
See  Trial. 

CKA^TTEJa  — Law  cf  chattels. 

See  Personal  Property. 

CHATTEL  UGBTGAGS: 

See  Mortgage. 

CHECK: 

See  Bills  and  Notes. 

CHILD: 

See  Guardian  and  Ward. 
See  Parent  and  Child. 

CITY: 

See  Municipal  Corporation.  • 

CITY  STBEET: 

See  Municipal  Corporation. 

paob. 

CIVIL  SERVICE — Commieeion  in  New  York  city — it  acte  judicially  in 
determining  wTiether  the  duties  of  a  new,  are  the  same  as  tliose  of  an  aldiiiied, 
position  —  its  determination  cannot  be  reviewed  by  mandamus, ]  1 .  Section  1 543 
of  the  Revised  Greater  New  York  charter  (Laws  of  1901,  chap.  466)  provides 
as  follows:  "  Wherever  in  any  department  or  institution  an  office,  position  or 
employment  is  abolished,  or  made  unnecessary  through  the  operation  of  this 
act,  or  in  any  other  manner,  or  whenever  the  number  of  offices,  positions  or 
employments  of  a  certain  character  is  reduced,  the  person  or  persons  legally 
holding  the  office  or  filling  the  position  or  employment  thus  abolished  or  made 
unnecessary,  shall  be  deemed  to  be  suspended  without  pay,  and  shall  be 
entitled  to  a  reinstatement  in  the  same  office,  position  or  employment,  or  in 
any  corresponding  or  similar  office,  position  or  employment,  if  within  one 
year  thereafter  there  is  need  for  his  or  their  services.  Whenever  such  offices, 
positions  or  employments  are  abolished  or  made  unnecessary,  it  shall  be  the 
duty  of  the  head  of  the  department  or  institution  to  furnish  the  names  of  the 
person  or  persons  affected  to  the  municipal  civil  service  commission,  with  a 
statement  in  the  case  of  each  of  the  date  of  his  original  appointment  in  the 
service.  It  shall  be  the  duty  of  the  municipal  civil  service  commission  forth- 
with to  place  the  names  of  said  persons  upon  a  list  of  suspended  employes 
for  the  office  or  position  or  for  the  class  of  work  in  which  thev  have  been 
employed,  or  for  any  corresponding  or  similar  office,  position  or  cutssof  work, 
ana  to  certify  the  stud  persons  for  reinstatement,  in  the  order  of  their  original 
appointment^  before  making  certifications  from  any  other  list.'' 

HM,  that  a  decision  bv  the  municipal  civil  service  commission,  that  the 
duties  of  a  newly  createa  position  are  not  the  same  as  the  duties  of  a  position 
which  has  been  abolished,  is  quasi  judicial  in  character  and  cannot  be 
reviewed  by  mandamus.    Matter  of  Donovan  f.  Cantor 50 

2. Provision  of  the  Civil  Service  Law  requiring  a  hearing  before  a  vet- 
eran fireman  can  be  removed  from  office — his  relation  to  the  municipality 
d^ned.]  Under  section  21  of  the  Civil  Service  Law  (Laws  of  1899,  chap. 
S70,  as  amd.  b^  Laws  of  1902.  chap.  270),  which  provides  that  no  person 
holding  a  position  by  appointment  or  employment  in  the  cities,  counties, 
towns  or  villages  of  the  State  "  who  shall  have  served  the  term  required  by 
law  in  the  volunteer  fire  department  of  any  city,  town  or  village  in  the 
State,  *  *  *  shall  be  removed  from  such  position  or  employment  except 
for  incompetency  or  misconduct  shown  after  a  hearing  upon  due  notice, 
upon  stated  charges  and  with  the  right  to  such  employee  or  appointee  to  a 
review  by  a  writ  of  certiorari,"  it  is  not  necessary  that  a  veteran  fireman 
claiming  the  protection  of  the  section  should  have  been  a  member  of  the  fire 
department  officially  connected  with  the  municipality;  it  is  sufficient  if  he 

App.  Div.— Vol.  LXXXIX.        41 
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was  a  member  of  an  incorporated  fire  company,  the  object  of  which  was  to 
render  the  public  service  in  the  extinguishment  of  fires. 

People  bx  rkl.  Kenny  v.  Folks 171 

8. The  law  is  canstitutumal,]    Section  21  of  the  Civil  Service  Law 

does  not  violate  the  14th  amendment  of  the  Constitution  which  provides 
that  '*  No  State  shall  deny  to  any  person  within  its  Jurisdiction  the  equal 
protection  of  the  law." 

The  right  to  be  appointed  to  a  non-elective  municipal  office  is  only  a 
privilege,  and  a  State  may  pass  laws  to  regulate  the  privileges  and  immuni- 
ties of  its  own  citizens,  provided  that  in  so  doing  it  does  not  abridge  their 
privileges  and  immunities  as  citizens  of  the  United  States.    Id, 

4. The  euperirUendent  of  out-door  poor  for  tTie  borough  of  lUehmond  U 

not  a  deputy  of  the  eommiseioner  of  public  charities,]  The  superintendent  of 
out-door  poor  for  the  borough  of  Richmond  in  the  city  of  New  York  is  not 
a  deputy  of  the  commissioner  of  public  charities  within  the  meaninj^  of 
section  21  of  the  Civil  Service  Law,  as  amended  by  chapter  270  of  the  Laws 
of  1902,  which  provides  that  the  veteran  exemption  clause  does  not  apply 
to  "a  deputy  of  any  official  or  department.''    Id. 

5. Construction  of  the  rule  of  the  New  York  police  department  respecting 

the  keeping  of  books.]  Paragraph  R  of  rule  48  of  the  rules  of  the  New  York 
police  department,  which  provides,  "No  erasures  are  to  be  made  in  any  of 
the  books,  reports  or  documents  connected  with  the  duties  of  the  police 
department.  If  any  error  be  discovered  in  such  books,  reports  or  docu- 
ments, it  is  to  be  altered  and  corrected  by  drawing  a  red  ink  line  neatly 
across  the  entry  and  substituting  the  correction  above  it,"  was  intended  to 
relate  to  material  matters,  and  was  designed  to  prevent  the  changing  of  the 
records  as  once  made  to  conform  to  the  subsequent  purposes  of  those  in 
charge  of  the  books;  it  does  not  apply  to  mere  incidental  and  unimportant 
errors  in  the  making  of  the  original  record. 

People  ex  rbl.  Devakey  v.  Greene 296 

6.  When  a  technical  violation  of  the  nUe  does  not  justify  ^  dismissal 

of  a  police  captain.]  A  technical  violation  of  this  rule  in  respect  to  an 
immaterial  matter,  which  did  not  prejudice  the  rights  of  the  public  or  inter- 
fere with  the  proper  discipline  of  the  department,  by  a  poUce  captain  who 
had  been  a  member  of  the  police  force  for  a  period  of  twenty  years  and 
who  had  served  as  police  captain  for  two  years,  and  who  during  his  entire 
service  had  never,  so  far  as  appeared,  been  charged  with  any  violation  of 
police  rules  or  regulations  or  with  any  conduct  unbecoming  his  office,  does 
not  justify  his  dismissal  from  the  force  pursuant  to  section  802  of  the  revised 
Greater  New  York  charter  (Laws  of  1901,  chap.  466).    Id. 

7.  Effect  of  the  eaptain*s  failure  to  testify  in  his  own  defense.]    The 

failure  of  the  accused  police  captain  to  take  ue  stand  in  his  own  oehalf 
should  not  subject  him  to  any  presumption  of  guilt  beyond  the  matters 
clearly  established  by  competent  evidence.    Id. 

8. The  permanent  cusignment  of  a  patrolman  as  a  telegraph  operator  in  the 

New  York  police  department  is  a  promotion.]  The  permanent  assignment  of 
a  patrolman  of  the  city  of  New  York  to  duty  as  a  telegraph  operator  in  the 
telegraph  bureau  of  the  police  force,  which  assignment,  under  the  provisions 
of  the  New  York  charter,  carries  with  it  the  rank  and  salarv  of  a  police  ser- 
geant, constitutes  a  promotion,  and,  under  section  9  of  article  5  of  the  New 
York  State  Constitution  and  the  Civil  Service  Law  (Laws  of  1899,  chap. 
870,  as  amd.),  cannot  be  made  except  after  a  civil  service  examination. 

People  bx  rel.  Caupbell  v.  Partridge 497 

Principal  of  a  night  school  and  also  of  a  day  school  in  the  borough  of 

Brooklyn,  New  York  city  —  when  removed  from  his  position  in  the  night 
school,  he  is  not  "deprived  of  employment"  within  the  meaning  of  section 
1090  of  the  revised  Greater  New  York  charter. 

Matter  of  Cubaok  o.  Bd.  of  Education 355 

See  School. 
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Jietui'Q  to  an  alternative  writ  of  mandamus  to  compel  the  relator's 

restitution  to  office  —  it  must  in  each  defense  deny  his  unlawful  removal 

from  office.    Prople  ex  rel.  McEnroe  v.  Wells 89 

fke  Mandamus. 

CLAIM  AND  BELIVEBT—  Of  cliaiteU. 
See  Replevin. 

COAL  —  Burning  of  soft  coal  in  Vie  city  of  Brooklyn. 
See  Nuisance. 

CODE  OF  CIVIL  PSOCEDUBE  — §  SSS^Purehase  of  real  property  at  a 
mortgage  forecU)9ure  eale  by  a  guat^dian,  ad  litem  —  it  is  voidable,  not  void  — 
the  ten  yearif  Statute  of  Limitations  applies  to  an  action  to  avoid  the  deed. 

See  DuGAN  v.  Sharket 161 

^—  §  449  —  Action  on  a  bond  under  seal  must  be  by  tJie  obligee. 

See  Alexander  v.  Union  Surety  &  Guar.  Co 3 

§  484,  Sfubd.  9  —  Joinder  of  causes  of  action — wJiere  a  complaint  oMng 

for  an  accounting  alleges  one  primary  right  and  one  subject  of  action,  the  dis- 
tinction betieeen  liability  in  a  representative  and  in  an  individual  capacity  is 
immaterial — what  causes  of  action  are  properly  joined — iji  equity  aU  the 
causes  of  action  need  not  affect  all  the  parties  in  the  same  way. 

See  Rogers  v.  Wheeler 436 

-^  §  499  —  Objection  that  a  court  has  not  jurisdiction  —  it  ma/v  be  raised  at 
the  trial,  all/iough  not  taken  by  demurrer  or  answer,  and  although  the  answer 
asks  for  affinnatine  relief 

See  Le  Brantz  v.  Campbell.  583 

§  724  —  Opening  of  a  default  —  t/ie  discretion  of  the  Special  Term  is 

reviewable  by  the  Appellate  Division  —  it  is  not  necessary  to  sliow  an  abuse  of 
discretion,  only  its  wrongful  exercise  —  when  a  default  should  be  opened. 

See  Lawson  v.  Hilton 303 

§§  834,  836  —  Physician — permitting  an  examination  of  a  p/iysieian 

**on  a  trial"  which  results  in  a  nonsuit  —  it  is  a  waiver  of  the  right  to  object 
thereto  on  tJie  trial  of  a  neio  action  for  tJie  same  cause. 

See  ScHLOTTERER  V,  BROOKLYN  &  N.  Y.  Ferry  Co 508 

§  1283  —  Surrogate's  appraisal  of  a  decedent's  real  property  —  when  a 

decree  fieing  its  value  may  not  be  modified  because  it  subsequently  sells  for  a  less 
sum  at  auction. 

See  Matter  op  Lowry 226 

§  1473  —  Sale  of  real  property  under  execution  —  the  sfieriff*s  deed  can  be 

given,  in  case  of  the  purchasers  death,  only  to  his  executor  or  administrator  — 
effect  of  a  recital  that  the  deed  was  given  pursuant  to  an  order  of  the  court. 

See  Dixon  v.  Dixon 603 

§  1682  —Action for  damage  to  land  catised  by  driven  wells  —  discovery 

and  inaction  of  the  land  by  the  drfendant  —  wJien  not  authorised  by  Code  of 
Civil  Procedure,  section  1682. 

See  Sutter  v.  City  op  New  York 494 

§  1815  —  Where  a  complaint  asking  for  an  accounting  alleges  one  pri- 
mary rigJU  and  one  sulject  of  action,  the  distinction  between  liability  in  a 
representative  and  in  an  individual  capacity  is  immaterial. 

See  Rogers  v,  Wheeler 435 

§  1819  —  Legatee  of  a  cha  tel  —  his  remedy  for  its  recovery  is  not  by  a 

proceeding  to  compel  the  executrix  to  account  —  it  is  by  an  action  under  Code 
of  Civil  Procedure,  section  1819. 

See  Matter  op  Egan 565 

§  2481  —  Surrogate's  appraisal  of  a  decedent's  real  property  —  w?ien  a 

decree  J&ing  its  value  may  not  be  modified  because  it  subsequently  sells  for  a  less 
sum  at  auction. 

See  Matter  op  Lowry 226 
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§  2727  —  Legatee  of  a  chattel — Aw  remedy  for  its  reeawry  is  not  by  a 

proceeutng  to  compel  ths  executrix  to  account  —  it  is  by  an  action  under  Code  of 
Civil  Procedure,  section  1819. 

See  Matter  of  £gan 565 

[See  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  ante,  in  this 
volume.] 

CODE  OF  CBIMIK  Ali  PBOOEDUBE  : 

rSee  table  of  sections  of  the  Code  of  Criminal  Procedure  cited,  ante,  in  this 
volume.] 

COLLATERAL—  To  secure  an  indebtedness. 
See  Debtor  and  Creditor. 

COMMISSION  —  To  take  testimony. 
See  Deposition. 

C0MMI88I0KEB  OF  ACCOT7NT8  —  Cf  New  York  city. 
See  New  York  City. 

OOMMISSIONEBS  OF  STATE  AAILRO  AD  BOABD : 

See  Railroad. 

•COMMON  CABRIEB : 

See  Carrier. 

COMPENSATION  —  Of  county  clerk  of  the  county  of  Kings. 
See  County  Clerk. 

or  sheriff. 

See  Sheriff. 

COMPLAINT: 

See  Pleading. 

COMPTBOLLER  —  Sale  of  lands  by,  for  the  non-payment  of  taxes. 
SeeTAX. 

CONDEMNATION  PBOCEEDINOS: 

See  Eminent  Domain. 

CONSIDERATION  —  Cf  contracts. 
See  Contract. 

CONSOLIDATED  SCHOOL  LAW : 

See  School. 

CONSPIRACY  —  Discontinuance  of  an  action  of  replevin  as  to  defendants 
charged  with  conspiracy,  not  served  with  the  summons  —  when  a  plaintiff 

has  a  right  thereto.    Chapman  d.  Wolf 568 

See  Replevin. 

CONSTITUTIONAL  LAW  —  County  clerk  of  the  county  of  Kings-- exami- 
nation made  ia  his  office  by  tlie  commissioners  of  amounts  of  New  York  city 
—  the  LegialaAire  may  authorize  it  without  making  compensation  to  the  county 
clerk.]  1.  Under  section  119  of  the  Greater  New  York  charter,  empow- 
ering the  commissioners  of  accounts  to  make  such  examinations  of  the  offices 
and  departments  of  the  city  of  New  York  and  of  the  counties  of  New 
York,  Richmond  and  Kings  as  they  may  deem  for  the  best  interests  of  the 
city,  the  county  clerk  of  the  county  of  Kings  is  not  entitled  to  collect  from 
the  city  of  New  York  any  fees  for  permitting  the  commissioners  of  accounts 
to  examine  papers  on  file  in  his  office  when  they  deemed  such  an  examina- 
tion to  be  for  the  best  interests  of  the  city. 

The  Legislature  has  power  to  permit  ^r  public  purposes  an  examination 
of  the  records  in  the  custody  of  a  county  clerk  without  making  compensation 
to  him.    WuEST  v.  City  of  New  York 262 

2.  Statute  forbidding  owners  of  lots  on  a  street  from  building  tnthin 

thirty  feet  of  the  street  —  unless  compensation  is  provided  it  is  unconstitU" 
tional.}    Chapter  252  of  the  Laws  of  1908,  which  amends  section  14  of  title 
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16  of  chapter  588  of  the  Laws  of  1888,  and  provides:  "  No  buildings,  or  other 
erections,  except  porches,  piazzas,  fences,  fountains  and  statuary,  shall 
remain,  or  at  any  time  be  placed  upon  any  of  the  lots  fronting  upon  Eastern 
parkway,  from  Washin||pton  avenue  easterly  to  the  extension  of  Eastern  park- 
way, or  upon  the  extension  of  said  Eastern  parkway  to  Ridgewood  park, 
within  thirty  feet  from  the  line  or  sides  of  the  said  several  streets  respec- 
tively," is  unconstitutional  in  that  it  undertakes  to  deprive  the  abutting 
owners  of  the  full  and  complete  use  of  their  property  without  just  compen- 
sation.   People  ex  hel.  Dilzeb  «.  Calder 50.8 

8.  An  easement  %$  property.']    An  easement  is  a  constitutional  right  of 

property  which  cannot  be  taken  from  its  owner  without  just  compensation. 
Id, 

4.  Tenement  House  Act  —  replacinq  school  sinks  by  wcUer  closets  —  t^ie 

requirement  is  constitutional.]  Section  100  of  the  Tenement  House  Act  (Laws 
of  1901.  chap.  884,  as  amd.  by  Laws  of  1902,  chap.  852,  §  47),  requiring 
school  sinks  in  tenement  houses  in  the  city  of  New  York  to  be  replaced  by 
individual  water  closets,  is  a  reasonable  and  proper  exercise  of  the  police 
power  vested  in  the  Legislature  and  is  constitutional. 

TBNEHEirr  House  Dept.  v,  Moeschen 526 

5.  —  What  will  be  considered  in  determining  whether  an  act  is  constitu- 
tional.] In  determining  the  constitutionality  of  the  act  the  court  is  limited 
to  a  consideration  of  the  law  itself  considered  in  the  light  of  the  facts  of 
which  the  court  can  take  Judicial  notice. 

The  fact  that  the  changes  required  by  the  statute  in  a  tenement  house, 
valued  at  $16,600  and  in  which  the  owner's  equity  is  $3,500,  will  necessitate 
an  expenditure  of  from  $750  to  $2,800,  does  not  affect  the  constitutionality 
of  the  act  as  to  such  owner.    Id, 

Notice  to  an  employer  required  by  section  2  of  chapter  600  of  the 

Laws  of  1902 — it  need  not  be  given  where  the  cause  of  action  existed  under 
the  common  law  —  qucere  as  to  the  constitutionality  of  the  act  if  it  required 

notice  in  such  a  case.    Rosin  «.  Lidgerwood  Mamupacturing  Co 245 

See  Negligence. 

Civil  service — the  permanent  assignment  of  a  patrolman  as  a  tele- 
graph operator  in  the  New  York  police  department  is  a  promotion. 

People  ex  rel.  Campbell  v.  Partridge 497 

8ee  Civil  Service. 

Oleomargarine  —  statute  prohibiting  the  sale  of  any  substance  in  imi- 
tation of  butter  —  it  is  constitutional.    People  v.  Meter 185 

8ee  Food. 

[See  table  of  sections  of  the  United  States  and  New  York  State  Constitutions 
dted,  anie,  in  this  volume.] 

OONSTBUCnON  —  Of  constitutional  provisions. 
See  Constitutional  Law. 

Of  statutes. 

See  Statute. 
See  Session  Laws. 

OONSTBTJGTIVE EVICTION  —Of  a  tenant. 
See  Landlord  and  Tenant. 

OONTBACT  —  To  pave  a  street  and  roll  the  pavement  toith  a  ten-ton  roller  — 
it  is  not  performed  by  using  a  three-ton  roller — a  letter  ftom  the  employer, 
threatening  to  complete  the  work  at  the  expense  of  the  contractor ,  does  not  entitle 
him  to  recover  the  contract  price  less  the  cost  of  rolling  the  pavement.]  1.  In  an 
action  brought  to  recover  moneys  alleged  to  be  due  under  a  contract,  by 
which  the  puiintiffs  agreed  to  pave  a  street  in  accordance  with  certain  specin- 
cations  attached  to  the  contract,  for  a  certain  sum  per  square  yard,  the 
defendant  agreeing  to  pay  for  the  work  '*upon  its  completion  and  accept- 
ance by  us  In  accordance  with  the  specifications  furnishea/'  it  appeared  that 
the  specifications  provided  that  after  the  paving  blocks  had  been  properly 
placed  the  "pavement  is  then  to  be  rolled  with  a  ten-ton  roller  until  its 
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flurface  is  true  and  even  and  the  joints  filled  with  clean,  dry,  screened  sand. " 
The  plaintiffs  completed  the  laying  of  the  pavement  on  or  about  October  24, 
1902,  but  used  a  three-ton  roller  instead  of  a  ten-ton  roller. 

October  24,  1002,  the  defendant  wrote  the  following  letter  to  the  plaintiffs: 
"  We  have  been  trying  to  get  you  to  roll  State  street,  Brooklyn,  with  a  10-ton 
steam  roller,  according  to  the  specifications  under  which  contract  was  awarded 
to  you  for  this  work,  for  the  past  four  days  and  you  have  failed  to  roll  the 
street  as  agreed.  Unless  you  can  set  a  definite  time  for  the  immediate 
rolling  of  the  street,  we  shall  be  obliged  to  have  it  rolled  at  your  expense, 
and  hereby  notify  you  that  we  will  do  so  unless  the  street  is  rolled  by  Satur- 
day night." 

The  plaintiffs  paid  no  attention  to  the  letter,  and  when  the  defendant 
inspected  the  street  on  the  following  Monday  it  found  that  the  pavement  as 
laid  had  not  withstood  the  traffic  of  the  street.  The  defendant  thereupon, 
tit  an  expense  of  over  $200,  took  up  the  pavement  and  relaid  it,  rolling  it 
with  a  heavy  roller.  The  same  material  was  used  and  the  pavement  has  since 
stood  the  traffic  of  the  street. 

Held,  that,  having  willfully  refused  to  perform  a  substantial  provision  of 
the  contract,  the  plaintiffs  were  not  entitled  to  recover  thereon; 

That  the  letter  written  by  the  defendant,  in  which  it  threatened  to  roll  the 
pavement  with  a  ten- ton  roller  at  the  expense  of  the  plaintiffs,  if  the  plain- 
tiffs did  not  do  so  before  Saturdav  night,  did  not,  especially  as  the  plaintiffs 
did  not  reply  to  the  letter,  confer  upon  them  the  right  to  rely  upon  the 
defendant  dom^  this  work  at  their  expense  and  entitle  the  plaintiffs  to  recover 
the  contract  pnce  less  the  cost  of  rolling  the  pavement  with  a  ten-ton  roller, 
which  would  be  about  $15.    Norton  t?.  U.  S.  Wood  pRESBRymo  Go 237 

2. Written  agreement  settling  a  strike  of  employees  and  providing  for  an 

arbitration  committee  —  an  employee,  working  by  the  week,  cannot  recover  for  three 
days*  work  by  sJwwing  that  the  employer  did  not  pay  certain  money  agreed  to  be  . 
paid  —  7te  ts  bound  first  to  resort  to  the  arbitration  —  parol  evidence  to  vary 
the  written  agreement  is  ineo7nj)€t€nt  —  quaere  as  to  the  validity  of  such  an  agree- 
fnent.'\  In  action  to  recover  for  work,  labor  and  services  performed  on  the 
9th,  10th  and  11th  days  of  March,  1903,  by  the  plaintiff  and  his  assignors,  in 
the  defendants'  factory,  it  appeared  that  the  plaintiff  and  his  assignors  were 
employed  by  the  week.  In  order  to  establish  a  legal  excuse  for  not  continu- 
ing to  work  during  the  entire  week  the  plaintiff  gave  evidence  tending  to 
show  that  prior  to  February  28.  1908,  a  strike  existed  in  the  defendants' 
factory;  that  upon  that  day  the  walking  delegates  of  a  labor  union  entered 
into  a  written  agreement  with  the  defendants  providing  that  the  striking 
employees  .should  return  to  work  in  a  body;  that  the  defendants  should  pay 
them  one-half  day's  pay  for  Lincoln's  birthday  and  one  week's  pay  for  lost 
time,  and  that  all  future  difficulties  should  be  settled  by  a  court  of  arbitration. 

It  further  appeared  that,  pursuant  to  the  agreement,  the  striking 
employees  returned  to  work  and  the  defendants  paid  them  the  oue-hali 
day's  pay  for  Lincoln's  birthday  and  one-h^f  of  the  week's  pay  for  lost 
time,  and  that,  because  of  the  defendants'  failure  to  pay  the  remaining  half 
of  the  week's  pay  for  lost  time,  the  employees  quit  work  in  the  middle  of  the 
second  week  after  they  had  returned  to  work. 

Held,  that  the  failure  of  the  defendants  to  pay  the  remaining  half  of  the 
week's  pay  for  lost  time  did  not,  in  the  absence  of  any  effort  on  the  part  of 
the  employees  to  resort  to  the  arbitration  committee  provided  for  in  the 
agreement,  constitute  a  legal  excuse  for  leaving  the  defendants'  employ  in 
the  middle  of  the  week; 

That  parol  evidence,  that  the  plaintiff  and  his  assignors  had  reserved  the 
right  in  the  written  agreement  to  renew  the  strike  in  the  event  of  the  money 
not  bein^  paid,  tended  to  vary  the  terms  of  the  written  agreement  and  was 
inadmissible. 

Qu^e,  whether  the  contract  was  in  accord  with  public  policy  or  was 
binding  upon  the  defendants.     Eden  v.  Silberbbro 269 

3. Delay  in  performing  a  contract  for  the  alteration  of  a  machine.'] 

Where  a  person,  who  has  entered  into  a  contract  with  the  owner  of  a  machine 
to  alter  it,  fails  to  make  the  desired  alteration  within  the  time  limited  by  the 
contract,  or  within  a  reasonable  time  if  no  definite  time  is  specified  in  the  con- 
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tract,  the  owner  of  the  machine  is  not  entitled  to  recover,  as  damages  for  the 
breach  of  the  contract,  the  reasonable  value  of  the  use  of  the  machine  dur- 
ing the  time  that  the  delay  continues,  unless  it  appears  that  such  a  measure 
of  damages  was  within  the  contemplation  of  the  parties  at  the  time  the  con- 
tract was  made.    Rau  v.  Weyand  &  Co 200 

4. Remedy  of  the  ovoner  of  the  machine.']    In  such  a  case  the  owner  of 

the  machine,  if  dissatisfied  with  the  delay,  should  inform  the  other  party 
thereof  and  have  the  work  done  elsewhere.    Id. 

5. Meaeure  of  damages.']    Semble,  that  the  measure  of  damages  was 

the  cost  of  having  the  work  done  elsewhere.    Id. 

6. Contract  to  supply  Twrses  and  toagonsfoi'  the  delivery  of  merchandise  —  it 

is  assig7iable.]  A  contract  by  which  a  stablekeeper  agrees  to  furnish  to  a 
merchant,  at  specified  rates,  horses  and  wagons  for  use  in  the  merchants' 
business,  does  not  require  the  rendition  of  any  services  by  the  stablekeeper 
which  are  personal  in  their  character,  and  the  interest  of  the  stablekeeper 
therein  is  assignable  by  him.    Mbrritt  v.  Booklovbrs'  Library 454 

7. Agreement  to  piy  a  judgment  and  to  receive  an  assignmetit  thereof — 

imnt  of  consideration.]  The  fact  that  parties,  agreeing  to  pay  a  judgment 
against  a  third  party,  not  a  lien  on  their  land,  are  to  receive  an  assign- 
ment of  the  judgment  upon  making  such  payment,  does  not  constitute  a 
consideration  which  will  support  the  agreement  to  pay  the  judgment. 

Bell  v.  Pfadenhauer 279 

8. Part  payment  under  an  agreement,  not  sustained  by  a  consideration.] 

The  payment  of  moneys  under  a  contract,  which  is  without  consideration 
as  to  the  parties  making  the  payment,  will  not  preclude  such  parties  from 
asserting  the  want  of  consideration  as  a  defense  to  an  action  brought 
against  them  to  recover  the  balance  of  the  sum  mentioned  in  the  contract  to 
be  paid  by  them.    Id. 

9. DaiHuges  for  a  breac/i  of  contract.]    The  damages  recoverable  upon 

a  breach  of  contract  are  such  only  as  follow  naturally  and  directly  from 
the  violation  of  the  agreement,  and  do  not  include  those  which  could  have 
been  prevented  by  the  exercise  of  reasonable  care  by  the  injured  party. 

Peyser  v.  LiiND 195 

10. Refusal,  of  a  stable  keeper,  in  violation  of  a  contract,  to  admit  a 

truck  into  his  stable —  if  tfie  truck  is  left  in  t/ie  street  and  goods  are  stolen  there- 
from the  truck7nan  cannot  recover  tlve  value  of  the  goods  —  protf  of  value.] 
A  truckman  entered  into  a  contract  with  the  keeper  of  a  boarding  stable, 
by  which  the  latter  agreed  to  board  the  truckman's  horses  and  to  store  in  his 
stable  at  night  the  truckman's  trucks.  At  the  time  of  entering  into  the 
agreement,  the  stable  keeper  said  that  he  would  be  responsible  for  all  the 
truckman's  goods  that  went  into  the  stable  on  the  trycks. 

On  one  occasion  the  stable  keeper  refused  to  receive  into  the  stable  a 
loaded  truck  driven  by  one  of  the  truckman's  servants,  whereupon  the 
driver  of  the  truck  left  it  unguarded  in  the  street  for  some  hours,  during 
which  time  a  case  of  clothing  was  stolen  from  it. 

Heild,  that  the  truckman  was  not  entitled  to  recover  from  the  stable  keeper 
the  value  of  the  stolen  case  of  goods,  as  the  theft  was  not  a  natural  and 
direct  consequence  of  the  breach  of  the  contract,  and  could  have  been  pre- 
vented by  the  exercise  of  ordinary  care  on  the  part  of  the  truckman  and  his 
servants; 

That  the  truckman's  servant  having  been  excluded  from  the  stable  could 
properly  have  taken  his  truck  elsewhere  for  shelter  and  the  stable  keeper 
would  have  been  chargeable  with  the  reasonable  expense  of  his  so  doing, 
or,  if  no  stable  accommodations  were  obtainable,  the  stable  keeper  wouM 
probably  be  chargeable  as  damages  with  the  cost  of  providing  a  watchman 
for  the  truck; 

That,  even  if  the  value  of  the  stolen  case  of  goods  were  the  proper  meas- 
ure of  the  truckman's  damages,  proof  that  the  truckman  paid  to  the  firm 
owning  the  case  of  clothing  $106  on  account  of  the  loss  did  not  constitute 
cofiipetent  proof  of  the  actual  value  of  the  goods.    Id, 
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11. A  Under  to  a  party  declining  to  perform  a  eontraet  is  unneeeeeary.] 

Where  a  party  to  a  contract,  prior  to  the  time  fixed  for  the  performance 
thereof,  announces  his  intention  not  to  comply  therewith,  the  other  party 
Deed  not  make  a  tender  of  performance  in  order  to  place  him  in  default. 

Davis  v.  Trub 319 

12. Servieee  —  implied  promise  to  pay  thertfor.]    Where  services  are 

rendered,  under  circumstances  which  warrant  a  reasonable  expectation  by 
the  party  rendering  the  services  that  the  other  party  will  pay  for  them,  the 
law  will  imply  a  promise  of  payment.    Crane  v,  Ga^nuko 398 

18. Expectation  of  the  party  accepting  the  services  that  they  are  gratyi- 

tons.]  Under  what  circumstances  a  man  in  humble  circumstances,  who  acts 
as  factotum  for  a  well-to-do  woman,  is  entitled  to  recover  for  the  services  ren- 
dered by  him,  even  though  the  woman  supposed  that  the  services  were  ren- 
dered gratuitously,  considered.    Id. 

14. Skepectation  of  the  party  rendering  them  to  be  compensated  by  an 

executorship.]  The  fact  that  the  man  in  question  expected  to  receive  compen- 
sation for  his  services  by  being  appointed  executor  of  the  woman's  will,  and 
that  he  did  not  present  his  claim  for  payment  until  he  learned  tiiat  his  expec- 
tation was  not  well  grounded,  will  not  defeat  his  right  to  recover.    Id. 

Railroad  company  —  breach  of  an  agreement  to  carry  a  passenger  and 

his  wife  to  their  destination  without  change  —  measure  of  damages  where  the 
passenger  is  at  an  intermediate  station  obliged  to  take  passage  on  another 
road  —  no  recovery  allowed  for  inconvenience,  annoyance  or  delay. 

MiLLBR  V.  Baltdiorb  &  Ohio  R.  R.  Co 457 

See  Railroad. 

Purchase  of  a  judgment  for  less  than  its  face  —  agreement  with  the 

debtor  to  enforce  it  only  to  the  extent  of  the  sum  paid  —  a  subsequent  mort- 
gagee of  the  debtor  may  enforce  such  agreement. 

De  Wandelabr  v.  De  Wandblabr 113 

See  Judgment. 

For  the  sale  of  dress  patterns  —  guaranty  by  the  vendor  to  pay  any 

loss  sustained  by  the  vendee  —  loss,  how  ascertained  — return  of  patterns  on 

hand.    McCall  Co.  v.  Eaoan 330 

See  Sale. 

Pleading — a  complaint  on  a  guaranty  not  alleging  the  performance 

of  the  condition  prescribed  thereby,  is  demurrable.    Hall  v.  Little 524 

See  Pleading. 

Debt  for  liquor  sold  on  credit  to  be  drunk  on  the  premises  —  an  action 

will  not  lie  to  enforce  it  or  a  promissory  note  given  therefor. 

Wagner  v.  Scherer 202 

See  Bills  and  Notes. 

When  a  contract  embraced  in  letters  cannot  be  varied  by  parol  evi- 
dence.   LiLLis  V.  Mbrtz 289 

See  Evidence. 

—  Cf  general  assignment. 

See  Assignment  for  Creditors. 

Deposit  in  bank. 

See  Banking. 

Relating  to  negotiable  paper. 

See  Bills  and  Notes. 

^—  Law  of,  relating  to  deeds. 
See  Deed. 

^—  Implied  duty  of  a  husband  to  pay  (he  funeral  expenses  of  his  wife. 
See  Husband  and  Wife. 

—  Fbr  services  by  a  married  woman. 

See  Husband  and  Wife. 

-^—  Of  insurance. 

See  Insurance. 
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Selating  to  landlord  and  tenant. 

See  Landlord  and  Tenant. 

-^-  Enforcement  of  meclianic^s  lien, 
aee  Lien. 

—  Law  of  relating  to  a  mortgage. 
Bee  Mortgage. 

Cfeale  of  pereonal  property. 

Bee  Sale. 

Of  tale  of  real  property. 

Bee  Vendor  and  Purchaser. 

C0VTBIBT7T0&Y  KEOIilGENCE : 

Bee  Negligence. 

OONVEBSION  —  Cf  personal  property. 
Bee  Personal  Property. 

OOirVEYANCE  —  Of  real  property. 
Bee  Deed. 
Bee  Vendor  and  Purchaser.  pagb. 

OOBFO&ATION  —  Corporate  indebtedness -—wTiat  is  sufficient  to  establish  an 
assumption  tliereof  by  anotJier  corporation  —  ultra  vires  —  ratification  of  unau- 
thorized acts  of  its  president  —  presumption  of  knowledge  by  its  officers  of  the 
terms  upon  whicli  business,  of  which  it  hits  ?iad  the  advantage,  was  carried  on  — 
the  absence  of  record  evidence  ofs!wch  assumption  is  not  conclusive.]  1.  Qrove 
D.  Curtis  and  Walter  F.  Blaisaell,  who  dealt  extensively  in  the  coal  mined  by 
the  Penn  Anthracite  Coal  Company,  a  Pennsylvania  corporation,  were  in 
the  habit  of  accepting  the  drafts  of  that,  corporation,  and  receiving  payment 
therefor  in  shipments  of  coal.  At  a  time  when  the  Penn  Company  was 
indebted  to  Curtis  and  Blaisdell  in  a  considerable  sum,  the  Penn  Company 
transferred,  by  mesne  conveyances,  all  its  property  and  business  to  the 
Natalie  Anthracite  Coal  Company,  which  was  also  organized  under  the 
laws  of  Pennsylvania. 

Subsequent  to  the  transfer,  the  president  of  the  Natalie  Company  informed 
Curtis  and  Blaisdell  that  if  thev  would  continue  to  deal  with  the  Natalie  Com- 
pany as  they  had  with  the  Penn  Com^ny,  the  Natalie  Company  would 
assume  and  pay  the  indebtedness  of  the  Penn  Company  to  Curtis  and  Blais- 
dell. The  proposition  was  accepted  by  Blaisdell  and  they  continued  to  handle 
the  coal  mined  by  the  Natalie  Company  and  to  accept  the  drafts  of  that 
company. 

The  minutes  of  the  directors  of  the  Natalie  Company  contained  no  mention 
of  the  arrangement  between  the  president  of  that  company  and  Curtis  and 
Blaisdell  with  respect  to  the  assumption  of  the  indebtedness  of  the  Penn 
Ck>mpany,  nor  did  the  books  of  the  Natalie  Company  show  that  the  balance 
due  from  the  Penn  Company  to  Curtis  and  Blaisdell  had  been  carried  over. 

It  appeared,  however,  that  the  Natalie  Company  made  some  shipments  of 
coal  to  Curtis  and  Blaisdell  on  account  of  the  latter*s  prior  acceptances  of 
the  drafts  of  the  Penn  Company,  and  the  president  of  the  Natalie  Company 
testified  that  all  the  officers  of  the  Natalie  Company  knew  of  this  action  on 
the  part  of  the  Natalie  Company,  and  that  the  board  of  directors  knew  of 
the  proposition  which  he  had  made  to  Curtis  and  Blaisdell. 

The  Constitution  of  the  State  of  Pennsylvania  provides  that  "the  stock 
and  indebtedness  of  corporations  shall  not  be  increased  except  in  pursuance 
of  general  law,  nor  without  the  consent  of  the  persons  holding  the  larger 
amount  in  value  of  the  stock,  first  obtained,  at  a  meeting  to  be  held,  after 
sixty  days'  notice,  ffiven  in  pursuance  of  law." 

The  statutes  of  the  State  of  Pennsylvania  provide  that  a  corporation  shall 
not  appropriate  its  funds  for  any  other  purpose  than  that  stated  in  the  articles 
of  association. 

The  by-laws  of  the  Natalie  Company  provided  that  **  no  debt  or  liability 
beyond  that  incurred  in  the  ordinary  business  transactions  of  the  company 
sliall  be  contracted  by  any  officer  or  the  company  without  the  consent  of  a 
majority  of  all  the  directors." 
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The  by-laws  also  provided  that  it  should  be  the  duty  of  the  presi- 
dent "to  have  a  eeneral  oversight  over  all  the  different  departments  of 
the  company,  and  to  be  responsible  for  their  efficient  and  economical 
management." 

Held,  that  the  contract  by  which  the  Natalie  Company  assumed  the 
indebtedness  of  the  Penn  Company  to  Curtis  and  Blaisdell  was  not  fdtra 
viren,  as  being  prohibited  by  the  provisions  of  the  Constitution  and  statutes 
of  the  State  or  Pennsylvania  above  referred  to; 

That  the  contract  having  been  fully  executed  by  Curtis  and  Blaisdell 
and  the  Natalie  Company  having  received  and  retained  the  benefits  thereof, 
the  defense  of  uUra  tires,  if  it  existed,  was  not  available  to  the  Natalie 
Company  ; 

That  assuming  that  the  president  of  the  Natalie  Company  was  not  author- 
ized to  make  the  contract  in  question,  the  evidence  established  that  his  action 
in  80  doing  had  been  ratified  by  the  corporation; 

That  the  ofiicers  and  directors  of  the  Natalie  Company  having  accepted 
and  received  the  benefits  of  the  contract  would  be  presumed  to  know  the 
terms  and  conditions  upon  which  their  agent  negotiated  the  same; 

That  the  fact  that  there  was  nothing  in  the  records  of  the  Natalie  Com- 
pany to  show  that  it  had  assumed  the  indebtedness  of  the  Penn  Company 
was  not  sufficient  to  relieve  the  Natalie  Company  from  liability  upon  its 
contract.    Curtis  v.  Natalie  Anthracitb  Coal  Co 61 

2. Transfer  to  a  corporation  of  tlie  casete  of  an  aaaociation  in  the  hands 

of  receivers — order  approving  the  transfer,  by  the  tenns  of  which  the  directors  of 
the  association  toere  released  from  all  personal  liability — an  actioii  to  set  aside 
the  order,  so  far  only  as  the  release  was  concerned,  cannot  be  maintained^  A 
stockholder  of  a  savings  and  loan  association,  which  had  been  dissolved  and 
had  passed  into  the  hands  of  receivers,  brought  an  action  on  behalf  of  him- 
self and  of  all  other  stockholders  against  the  directors  of  the  association  to 
recover  damages  sustained  by  the  corporation  and  the  stockholders  because 
of  various  breaches  of  trust  committed  by  such  directors. 

It  appeared  that  a  corporation  known  as  the  Empire  State  Realty  Com- 
pany, which  the  complaint  alleged  "  was  to  all  intents  and  purposes  the  said 
defendant  directors  and  represented  their  interests,"  had  submitted  an  offer 
to  the  receivers  of  the  savings  and  loan  association  to  purchase  the  Hssets 
<other  than  cash)  in  the  hands  of  the  receivers  for  fifty  per  cent  of  their 
book  cost  value;  to  assume  and  secure  the  release  of  the  receivers  from  all 
indebtedness  of  the  association  and  to  give  its  bonds  for  the  balance  of  the 
purchase  price;  to  secure  the  payment  of  said  bonds  by  a  mortgage  on  all 
assets  transferred,  and  also  by  the  Joint  and  several  bonds  of  the  former 
directors  of  the  association  in  the  penal  sum  of  $250,000;  to  allow  any  share- 
holder of  the  association  to  exchange  his  stock  therein  for  common  stock  in 
the  realty  company  and  to  provide  a  cash  fund  of  $175,000  subscribed  by 
its  directors  for  its  preferred  stock,  which  cash  was  to  be  applied  exclu- 
sively to  the  payment  of  interest  and  taxes  and  in  otherwise  safeguarding  the 
property  transferred. 

The  offer  provided  that  the  receivers  and  any  shareholder  of  the  associa- 
tion who  should  make  the  exchange  of  stock  therein  provided  for  ''shall  in 
consideration  of  said  $175,000  and  said  bond  of  the  directors  release  said 
directors  from  all  claims  of  personal  liability." 

An  order  was  entered  authorizing  the  rec^eivers  to  accept  this  offer,  and 
the  transfer  of  the  assets  was  consummated  and  a  release  to  the  directors 
executed. 

The  complaint  in  the  action  was  held  demurrable  on  the  ground  that  "in 
the  absence  of  fraud  and  bad  faith  "  in  procuring  the  order  of  compromise 
the  plaintiff  as  a  stockholder  could  not  maintam  the  action  while  such 
order  remained  in  force.  The  plaintiff  thereupon  amended  his  complaint  by 
asking  for  a  modification  of  the  order  of  compromise  by  eliminating  there- 
from the  provision  for  the  release  of  the  defendant  directors  from  liability. 
He  alleged,  as  the  basis  for  such  modification,  that  the  receivers  failed  and 
omitted  to  present  to  the  court  any  of  the  facts  and  circumstances  tending 
to  establish  the  liability  of  the  defendants  and  were  led  to  so  fail  and  omit 
by  the  acts  of  the  defendant  directors  and  of  the  realty  company  which  had 
been  organized  by  the  defendants. 
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It  was  also  alleged  that  the  defendant  directors,  by  false  and  fraudulent 
representations,  induced  the  receivers  to  believe  that  they  were  men  of 
limited  means  and  could  not  be  made  to  respond  fully  in  damages;  that  such 
representations  were  false  and  were  made  with  intent  to  deceive  and  were 
relied  upon  by  the  receivers. 

Held,  that  an  action  could  not  be  maintained  to  set  aside  that  portion  of  the 
order  which  secured  to  the  defendant  directors  the  only  advantage  which 
they,  individually,  secured  thereunder,  and  leave  in  force  the  provisions  of 
the  order,  advantageous  to  the  receivers,  for  the  benefit  of  the  plaintiff  and 
his  costockholders.     Craio  «.  James 541 

3. Oat  company  incorporated  in  1856  urtder  tJie  act  of  1848 — exerciee 

bij  it  for  half  a  centvry  of  franchisee  in  territory  now  included  in  Greater  New 
York  city  —  its  right  to  extend  its  mains  into  new  streets — effect  of  the  acquies- 
cence of  the  highway  commissioners.]  Section  18  of  chapter  87  of  the  Laws 
of  18&  provides:  *' Any  corporation  formed  under  this  act  shall  have  full 
power  to  manufacture  and  sell,  and  to  furnish  such  quantities  of  gas  as  may 
be  required  in  the  city,  town  or  village  where  the  same  shall  be  located,  for 
lighting  the  streets,  and  public  and  private  buildings,  or  for  other  purposes; 
and  such  corporation  shall  have  power  to  lay  conductors  for  conducting  gas 
through  the  streets,  lanes,  alleys  and  squares,  in  such  city,  village  or  town, 
with  the  consent  of  the  municipal  authorities  of  said  city,  village  or  town 
and  under  such  reasonable  regulations  as  they  may  prescribe." 

The  statute  does  not  point  out  the  method  by  which  the  consent  of  the 
municipal  authorities  shall  be  manifested. 

In  1856  a  corporation,  organized  under  the  act  of  1848  for  the  purpose  of 
supplying  gas  in  the  towns  of  Castleton,  Northfleld  and  Southlield,  acted 
with  the  acquiescence  of  the  highway  commissioners  of  these  several  towns 
in  laying  its  mains  in  the  highways  thereof.  The  action  of  the  board  of  com- 
missioners was  not  questioned  by  any  of  the  other  municipal  authorities  of 
the  town  and  the  corporation  constructed  its  plant  and  entered  upon  the  dis-  , 
charge  of  its  obligations  to  supply  gas  to  the  public.  After  it  had  continued 
to  do  so  for  nearly  half  a  century,  and  the  towns  had  been  incorporated 
into  the  city  of  New  York,  it  applied  to  the  authorities  of  the  city  of  New 
York  for  a  permit  to  lay  mains  in  certain  streets  within  the  original  towns 
of  Castleton,  Northfleld  and  Southfield  which  had  not  been  theretofore 
occupied. 

The  permit  was  denied  because  of  the  alleged  failure  of  the  gas  company 
to  secure  the  consent  of  the  municipal  authorities  of  the  original  towns. 

Held,  that  the  application  should  have  been  granted; 

That  even  if  the  highway  commissioners  of  the  original  towns  were  not 
the  proper  municipal  authorities  to  give  the  necessary  consents,  and  even  if  it 
were  not  possible  to  show  any  formal  action  on  the  part  of  the  highway 
commissioners,  these  objections  were  not,  in  view  of  the  great  lapse  of 
time,  available  to  defeat  the  corporation's  right  to  exercise  its  franchises: 

That  the  franchise  acquired  by  the  corporation  included  the  right  to  lay  its 
mains  in  new  streets  created  in  the  territory. 

People  ex  rel.  N.  Y.  &  R.  Gas  Co.  v.  Cromwell 291 

4,  Who  are  **  tTie  municipal  authorities**  of  a  town,]    Semble,  that  the 

highway  commissioners  of  a  town  are  the  ** municipal  authorities"  thereof, 
whose  consent  is  made  necessary  under  the  statute.    Id. 

Copartnership  name,  assumed  by  a  corporation  with  intent  to  acquire 

part  of  the  business  and  prevent  the  incorporation  of  the  copartnership  — 
equity  will  restrain  the  corporation  from  so  doing. 

Pettes  v.  American  Watchman's  Clock  Co 845 

See  Equity. 

The  bringing  of  a  suit  by  a  foreign  bank  is  not  doing  business  in  the 

State  of  New  York,    Citizens^  State  Bank  v.  Cowles 281 

8ee  Bills  and  Notes. 

—  Organized  for  banking  purposes 
See  Banking. 

^—  Reincorporation  of  a  village. 

See  Municipal  Corporation. 
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OOUNSEL  FEE  —  In  an  action  for  a  reparation. 
See  Husband  and  Wife. 

Incurred  in  a  suit  for  the  ejtforeement  of  collateral  —  liability  of  a 

pledgor  for. 

See  Pledge. 

OOXJNTE&CLAIM : 

See  Setoff. 

PAOB. 

OOTJNTY  —  Audit  of  a  sheriff's  bill  —  items  for  attendance  at  County  Courts 
held  at  county  judge's  chambers  —  for  board  of  prisoners —  for  receiving  and 
discharging  prisoners,  taking  them  to  court  to  plead  and  keeping  them  in 

custody.    People  ex  rel.  Gray  v.  Bd.  of  Supervisors 152 

See  Sheriff. 

00T7NTT  OUSBLK—Cf  the  county  af  Kinfje^ examination  fnade  in  hie 
office  by  the  commiseionent  of  accounts  of  New  York  city  —  the  Legislature  may 
authorize  it  toithout  making  c/fmpensatt'on  to  the  county  clerk. 

Ste  WuEST  V.  City  of  New  York 282 

OOTJNTY  JUDGE  —  Expenses  incurred  by  a  trustee  of  a  school  district  with- 
out authority  from  the  district  meeting — t/iey  may,  where  the  inhabitants  of  tfie 
district  refiise  to  approve  them,  be  ordered  paid  by  the  school  district  by  the  county 
judge  —  the  order  of  the  county  judge  is  appealable. 

See  Matter  of  Anderson  v.  School  Dist.  No.  15 231 

OOTJRT  —  Expenses  incurred  by  a  trustee  of  a  school  district  vti&iout  authority 
from  the  district  meeting  —  they  may,  wJiere  tJis  inhabitants  of  the  district 
rrfuse  to  approve  them,  be  ordered  paid  by  the  school  district  by  the  county  judge 
—  the  order  of  the  county  judge  is  appealaffle. 

See  Matter  of  Anderson  v.  School  Dist.  No.  15 231 

A  fraudulent  statement  of  a  eanwiss  and  the  certificate  of  election  may, 

before  the  person  holding  such  eertifloate  has  taken  possession  of  the  office,  be  set 
aside  by  a  justice  of  the  Supreme  Court. 

See  Matter  of  Rabbitt  r.  Garand 119 

Rule  7  of  the  special  rules  for  the  regulation  of  Trial  Terms  in  the  first 

judicial  district  —  default  —  opening  of — failure  of  a  non-resident  witness  who 
has  promised  to  attend  the  trial  to  appear. 

See  Paist  t.  Metropolitan  Street  R.  Co 593 

A  remark  by  a  judge  in  the  course  of  a  judicial  opinion  should  not  be 

deemed  obiter  when  it  is  germane  to  the  point  under  discussion,  eten  though  it 
may  not  be  absolutely  essential  to  the  decision. 

See  Miller  v,  Baltimore  &  Ohio  R.  R.  Co 457 

Ob^tion  that  a  court  has  not  jurisdiction—  it  may  be  raised  at  the  trial, 

although  not  taken  by  demurrer  or  answer,  and  although  the  answer  asks  for 
affirmative  relief. 

See  Le  Brantz  v.  Caikpbsll 583 

Removal  of  a  ease  from  the  Municipal  Court  of  New  York  city  —  a 

motion  to  discontinue  not  granted  pending  an  application  tJiertfor, 

See  Meisen  v.  Rothfeld 447 

Equity  case  —  the  court  may  strike  it  from  the  calendar  of  the  Trial 

Term,  altJiough  the  party  may  be  estopped  from  insisting  thereon. 

iS00  Weldon  9.  Brown 586 

Action  on  a  bond  given  by  a  trustee  in  bankruptcy  —  it  may  be  brought 

in  State  courts. 

See  Alexander  v.  Union  Surety  &  Guar.  Co 3 

Action  brought  as  one  in  equity  —  when  the  court  may,  in  its  discretion, 

send  it  to  the  Trial  Term. 

/8w  Chinchin.c.  Katzman 595 

—  Judicial  notice  that  Flushing  was  a  village  in  Queens  county. 

i&<j  City  of  New  York  p.  N.  Y.  &  Q.  C.  R.  Co 442 
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Calendar  practice. 

See  Calendar. 

Municipal  Court  in  New  York  city. 

See  Municipal  Cobpokation.  paqb. 

CBIME  —  Hew  trial  in  a  criminal  ease — iolisn  properly  denied  —  alibi. \ 
When  an  order  denying  a  motion,  made  by  a  person  who  had  been  con- 
victed of  the  crime  of  highway  robbery  in  the  first  degree,  nine  months  after 
his  conviction  and  after  the  complainant,  who  was  the  principal  witness, 
had  left  the  jurisdiction  of  the  court,  for  a  new  trial  upon  the  ground  of 
newly-discovered  evidence,  based  upon  affidavits  tending  to  establish  an 
alibi  for  the  defendant  and  that  the  complainant,  who,  upon  the  trial,  posi- 
tively identified  the  defendant  as  the  person  who  had  committed  the  cnme, 
was  mistaken  in  such  identification,  should  be  affirmed,  considered. 

People  «.  Camebok 141 

Deposit  of  money  to  secure  bail — exclusion  of  competent  evidence 

in  respect  to  its  receipt  by  the  defendant,  as  to  what  he  agreed  to  do  with  it, 

and  as  to  its  having  been  repaid  to  the  accused.    Spor  v,  Qrau 865 

See  Evidence. 

DADCAGES — Nuisance — rule  as  to  damages  where  they  are  asked  in  an  action 
to  enjoin  a  nuisance  —  measure  of  damages  in  the  case  of  a  lessee  — proof  <u  to 
the  usable  value  of  the  demised  premises,  as  to  the  business  done,  etc. — profits  as 
such  are  not  recoverable — proof  thereof  is  competent  on  the  question  ofusaJtiU 
value  —  difficulty  of  determining  the  exact  amount  of  damages. 

See  Bates  v,  Holbbook 548 

Contract  to  pave  a  street  and  roll  t?ie  pavement  with  a  ten-ton  roller  —  it 

is  not  performed  by  using  a  three-ton  roller  —  a  letter  from  the  employer,  threat- 
ening to  complete  the  work  at  the  expense  of  the  contractor,  does  not  cTUitle  him  to 
recover  the  contract  price  less  the  cost  ot  rolling  the  pavement. 

See  Norton  v.  U.  S.  Wood  Presbryino  Co 237 

Railroad  company  —  breach  of  an  agreement  to  carry  a  passenger  and  his 

wife  to  their  destination  without  change  —  measure  of  damages  where  the  passen- 
ger is  at  an  intermediate  station  obliged  to  take  passage  on  another  road  — 
no  recovery  allowed  for  inconvenience,  annoyance  or  delay. 

See  Miller  v,  Baltimore  &  Ohio  R.  R.  Co 457 

Fbr  a  breach  of  contract  —  refusal  of  a  stable  keeper,  in  violation  of  a 

contract,  to  admit  a  truck  into  his  stable —  if  the  truck  is  left  in  the  street  and 
goods  are  stolen  thertfrom  the  truckman  cannot  recover  t/ie  value  of  the  goods  — 
proof  of  value. 

See  Peyser  v,  Lund 195 

Breach  of  contract  for  the  sale  of  land  —  resulting  inability  of  the  vendee 

to  perform  a  contract,  for  the  sale  of  the  land,  with  a  third  person  — proof  as  to 
damages  limited  thereby  — proof  of  the  market  price  of  the  land. 

See  Middleworth  v,  Lowery 418 

Eminent  domain — damages  recoveral>U  against  an  elevated  railroad 

company  by  a  lessee  —  he  cannot  recover  them  under  a  new  lease  made  after  the 
lessor  has  granted  the  railroad  company  an  easement  of  light,  air  and  access. 

See  Child  v.  New  York  Elevated  R.  R.  Co 598 

Injury  to  an  adjacent  Itousefrom  smoke,  cinders,  etc.,  arising  out  of  the 

operation  of  a  railroad —  damnum  absque  injuria. 

See  Friedman  v.  New  York  &  Harlem  R.  R.  Co 88 

Action  for  an  assault  —  aggravating  conduct  ofthepiaintijf  —  it  will  be 

considered  in  fixing  the  amount  of  compensatory  damages. 

See  Freedman  v.  Metropolitan  Street  R.  Co 486 

Delay  in  performing  a  contract  for  the  alteration  of  a  machine  — 

measure  of  damages, 

5ie€  Rau  t>.  Weyand  &  Co 200 

Measure  of  damages  wJiere  land  has  already  been  dedicated  for  street 

purposes. 

See  Matter  ok  Citt  op  New  York  (Foster  Ayb.) 490 
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A  purdtater  Jrom  a  fraudulent  grantee  is  erUitled  otdy  to  the  unumnt 

paid. 

See  Flanigan  f>.  Skbllt 108 

BSATH  —  Duty  of  a  husband  to  pay  the  funeral  expenses  of  his  w\fe. 
See  Husband  and  Wife. 

BEBTO&  AND  OBEBITOB—  Corporate  indebtedness— what  is  sufficient  to 
establish  an  assumption  tJiereof  by  another  corporation  —  ultra  vires  —  ratifica- 
tion of  unauthorised  acts  of  its  president  —  presumption  of  knowledge  by  its 
officers  of  the  terms  upon  which  businees,  of  which  it  has  had  the  adffantage, 
was  carried  on  —  tJie  absence  of  record  evidence  of  such  astumption  is  not 
conelusiDe. 

See  Curtis  «.  Natalie  Anthracite  Coal  Co 61 

Duty  of  a  husband  to  pay  the  funeral  expenses  of  a  wife  living  apart 

from  him — an  amount  paid  by  one  undertaker  to  Main  the  corpse  oftlie  wife 
from  another  undertaker  is  not  chargeable  agatiist  the  husband. 

See  Watkins  v.  Brown 19S 

It  is  competent  for  the  owner  of  the  equity  of  redemption  of  mortgaged 

premises,  after  suit  brought,  to  convey  the  premises  to  the  holder  of  tlie  mortgage 
and  thu^  cut  off  any  right  of  redemption. 

See  Braun  v.  Yollher 4S 

Purchase  of  a  judgment  for  less  than  its  face  —  agreement  with  tfie  debtor 

to  enforce  it  only  to  the  extent  of  the  sum  paid — a  sitbsegucnt  mortgagee  of  (he 
debtor  may  enforce  such  agreement. 

See  De  Wandelaer  v.  De  Wandelaer 113 

Receiver  in  supplementary  proceedings  —  a^ion  by,  in  equity,  to  set  aside 

m  c?iattel  mortgage — memorandum  of  the  fnortgaged  chattels — defense  of  a 
debtor  as  against  a  trustee  in  banki*uptey. 

See  Brunnemer  v.  Cook  &  Bernreimer  Co 406 

Debt  for  liquor  sold  on  ciedit  to  be  drunk  on  the  premises  —  an  action  will 

not  lie  to  enforce  it  or  a  promissory  note  given  therefor. 

See  Wagner  v.  Scherek 202 

Collateral —  counsel  fees  incurred  in  a  suit  for  its  enforcement  — tried  of 

an  issue  as  to  a  pledge  Iiaving  been  tnade. 

See  Bank  op  Staten  Island  v.  Silvie 465 

DECISION  —  Whe7i  the  courts  should  make  a  written  decision. 
See  Equity. 

BECLABATION—-  When  competent  as  evidence. 
See  Evidence. 

DECREE: 

See  Judgment. 

DEED  —  Ambiguities  in  descriptions  to  be  reconciled.^  In  case  of  ambiguity 
ia  the  descriptions  of  deeds  or  in  the  location  of  boundaries,  they  should  l)e 
read  to  conform  one  with  another,  where  that  can  be  done  without  giving  a 
violent  meaning  or  strained  construction  to  a  particular  description. 

Smith  v.  Trustees  op  Brookjuaven 475 

Sale  of  real  propertv  under  execution  —  the  sheriff's  deed  can  be  given, 

in  case  of  the  purchaser's  death,  only  to  his  executor  or  administrator  —  effect 
of  a  recital  that  the  deed  was  given  pursuant  to  an  order  of  the  court. 

Dixon  v.  Dixon OOS 

See  Execution. 

See  also  Vendor  and  Purchaser. 

BBFATJLT  —  Judgment  by. 
See  Judgment. 

DEFECT  —  Of  parties. 
SeeVjiicn, 
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DBSINZTION  —  "  Municipal  authorities  *'  witJUn  the  meaning  of  eeetion  18 
</  chapter  87  of  tJie  Laws  of  1848  —  the  highway  commissioners  of  a  town  are. 

See  People  ex  rel.  N.  Y.  &  R.  Gas  CJo.  v.  CRoaiWELL 291 

*^ Promotion"  —  tTie  permanent  assignment  of  a  patrolman  dw  a  tele- 
graph operator  in  the  New  York  police  department  is  a  promotion. 

See  People  ex  rel.  Campbell  v.  Partridge 497 

BELAY: 

See  Laches. 

BSU.  VJSKY  —Of  a  gift. 
See  Gift. 

BEMT7B&E& : 

See  Pleading. 

DEPOSIT— /»  hanks. 
See  Banking. 

DEPOSITION  —  Examination  of  a  party  before  trial  —  not  allowed  where  the 
ittformation  sought  can  be  elsewhere  Mcdnod  —  tJie  agr&»ment  of  the  party  to  be 
present  on  the  trial  is  not  a  reason  for  refusing  it  —  an  examination  of  only  one 
dtfendant  aUowed,]  1.  The  complaint  in  an  action  alleged  that  a  firm  of 
insurance  brokers,  to  whose  rights  the  plaintiff  had  succeeded,  entered  into 
a  contraet  with  the  defendants  whereby  the  insurance  brokers,  as  agents  for 
the  defendants,  agreed  to  procure  and  pay  premiums  for  all  fire  insurance 
required  by  the  defendants,  not  less,  however,  than  the  market  value  of  the 
property  Insured,  for  the  period  of  five  years  from  the  Ist  day  of  January. 
1896;  that  said  insurance  was  to  be  made  upon  certain  merchandise,  machin- 
ery, furniture  and  fixtures  contained  in  buildings  described  therein,  and 
upon  the  value  of  use  and  occupancy,  and  that  the  defendants  agreed  that 
they  would  not  allow  anv  ins*irance  upon  said  property  except  that  which 
was  effected  through  plaintiff's  said  firm;  that  the  defendants  were  to  pay 
therefor  at  the  rate  of  seventy  cents  per  year  for  every  $100  of  insurance  thus 
effected. 

The  complaint  alleged  performance  by  the  insurance  brokers  of  their  part 
of  the  contract,  but  alleged  that  the  defendants  failed  to  comply  with  the 
terms  of  said  contract,  in  that  they  did  not  insure  with  plaintiff's  said  firm 
for  the  full  value  of  the  merchandise,  machinerv  and  furniture  located  in 
the  said  buildings,  but  that  they  procured  it  to  be  insured  by  other  insur- 
ance brokers,  and  carried  insurance  upon  property  outside  of  said  buildings, 
which  property  had  been  specifically  described  in  said  contract  for  insur- 
ance with  the  plaintiff's  firm,  and  that  plaintiff,  as  successor  of  said  firm, 
was  damaged  thereby  in  the  sum  of  $3,447,  for  which  amount  judgment  was 
demanded. 

Bsld,  that  the  plaintiff  was  not  entitled  to  examine  the  defendants  before 
trial,  so  far  as  damages  for  the  failure  to  take  out  insurance  for  use  and  occu- 
pancy was  concerned,  it  being  admitted  that  no  such  insurance  was  taken  out 
auring  the  period  covered  by  the  contract; 

That  the  insurable  value  of  the  use  and  occupancy  of  the  premises  was 
measured  by  the  value  of  the  use  of  the  place  where  the  defendants  con- 
ducted their  business,  and  that  the  plaintiff  could  obtain  proof  of  this  fact 
independentlv  of  any  examination  of  the  defendants; 

That  the  plaintiff  was  not  entitled  to  examine  the  defendants  with  regard 
to  the  outside  insurance  placed  with  other  companies,  as  he  could  obtain  such 
knowledge  from  other  sources  than  an  examination  of  the  defendants; 

That  the  plaintiff  was,  however,  entitled  to  examine  the  defendants  as  to 
the  amount  and  value  of  the  stock  of  merchandise  carried  by  them  durin? 
the  period  covered  by  the  contract,  as  this  information  was,  lor  all  practi- 
cable purposes,  solely  within  the  knowledge  of  the  defendants; 

That  a  statement  by  the  defendants  that  they  would  be  present  at  the  trial 
was  not  an  answer  to  the  plaintiff's  application  to  examine  them  before  trial 
on  this  subject; 

That  the  plaintiff  was  not,  however,  entitled  to  examine  both  of  the 
defendants  in  respect  to  the  matter  in  question,  unless  he  was  unable  to 
obtain  the  desired  information  from  one  of  them. 

Tanenbaum  e.  Lippmann 17 
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DEPOSITION  —  Co7Uinued,  paob. 

2. Commiuian  to  take  teitimony  ^when  propo$ed  crom-inierrogaiories 

wiU  be  rejected  on  the  eettlement,]  The  court  will  ordinarihr  reserve  all  the 
questions  arising  upon  a  settlement  of  interrogatories  and  cross-interroga- 
tories to  be  inserted  in  a  commission  to  take  testimony  until  the  trial,  but 
where  the  rifl^ht  to  cross-examine  is  grossly  abused,  the  court  will,  upon  the 
settlement,  disallow  the  obnoxious  cross-interrogatories. 

Treadwell  V,  Grbbme 60 

8. Obfection  that  a  moving  affldatit  tooi  made  by  the  attorney  —  not  first 

coneidered  on  appeal,]  Semble,  that  upon  an  appeal  from  an  order  the  Appel- 
late Division  will  not  consider  the  objection  that  the  moving  afQdavits  were 
made  by  the  attorney  for  the  moving  party  and  not  by  the  moving  party 
himAAf,  if  such  objection  was  not  raised  at  the  Special  Term. 

Westinqhouse,  C,  E.  &  Co.  v.  Rehutotok  S.  Co 126 

4. Knowledge  of  the  facte  by  the  attorney.]    SembU,  that  the  objection 

is  unavailing  if  the  affidavit  of  the  attorney  shows  that  he  has  personal 
knowledge  of  the  facts  averred  therein.    Id, 

6. Commission  to  take  testimony,  denied  where  facts  are  admitted.] 

While  a  commission  to  take  testimony  is  usually  granted  as  a  matter  of 
course,  it  will  not  be  granted  where  the  opposing  partv  stipulates  to  admit 
all  the  facts  which  the  issues  permit  to  be  proved.    Wilgox  v.  Stern 14 

6. When  denied  because  of  laches.]    A  motion  for  a  commission  to 

take  testimony  made  by  the  defendant  in  an  action  in  October,  1908,  after 
the  case  has  been  placed  upon  the  calendar  for  trial,  should  be  denied  on  the 
ground  of  laches,  where  it  appears  that  in  the  spring  of  1903  the  plaintiffa 
informed  the  defendant  that  they  would  agree  to  an  open  oral  commission 
to  be  executed  during  the  summer,  and  that  the  defendant  did  not  avail 
himself  of  such  offer.    Id. 

Moving  affidavit  made  by  the  attorney  instead  of  the  party,  when 

defective.    Henry  &  Co. ,  Limited,  t>.  Talcott 76 

See  Attoknet  and  Client. 

BICTXTBC  —  A  remark  by  a  judge  in  the  course  of  a  judicial  opinion  should  not 
be  deemed  obiter,  when  it  is  germane  to  the  point  under  discussion,  even  though 
it  may  not  be  absolutely  essential  to  the  decision. 

Bee  Miller  v.  Baltimore  &  Ohio  R.  R  Co 457 

BISOOlf T1X« u ANCE -—Of  an  action  of  replevin  as  to  d^endants  charged 
with  conspiracy,  not  served  with  the  summons — when  a  plaintiff  has  a  right 
thereto. 

See  Chapman  v.  Wolp 663 

Of  an  action  —  not  granted  pending  an  application  for  its  removal. 

See  Mbisen  v,  Rothfeld 447 

DISCO VE&Y — Action  for  damage  to  land  caused  by  driven  wells  —  discovery 
and  inspection  of  the  land  by  t7ie  dtfendant  —  when  not  authorized  by  Code  of 
Civil  Procedure,  section  1682  —  ignorance  by  t?ie  defendant  of  the  information 
sought  for  must  be  shown.]  I,  In  an  action  brought  against  the  city  of  New 
York  to  recover  damages  for  a  trespass  upon  the  plaintiff's  realty,  com- 
mitted by  establishing  dfriven  wells  and  pumping  stations  near  the  plaintiff's 
premises,  thus  lowering  the  level  of  the  waters  underlying  the  plaintiff's 
land,  the  defendant  obtained  an  order  requiring  the  plaintiff  to  permit  the 
defendant  to  enter  upon  his  real  property  for  the  purpose  of  making  a  survey 
of  the  surface  of  his  premises,  boring  beneath  the  surface  to  ascertain  the 
underground  water  level  and  permitting  it  to  carry  away  samples  of  the 
soil. 

The  moving  affidavit  was  made  by  an  assistant  corporation  counsel  of  the 
defendant  who  had  charge  of  the  action.  He  alleged  that  from  his  prepara- 
tion of  the  case  and  by  inquiry  of  and  consultation  with  the  defenoant's 
officers  he  was  informed  and  believed  that  the  defendant  and  its  officers  had 
no  knowledge  by  actual  experiment  or  tost  of  the  height  of  the  water  level 
prior  to  or  aince  the  construction  of  the  defendant's  pumps  and  wells. 
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Held,  that  section  1683  of  the  Code  of  Civil  Procedure,  which  provides  a 
remedy  in  the  nature  of  discovery  or  inspection,  was  not  applicable  to  the  case; 

That,  assuming  that  that  section  was  applicable,  the  moving  affidavit  was 
insufficient,  as  matter  of  law,  to  brine  the  case  within  the  rule  that  a  party 
who  seeks  the  benefit  of  the  remedy  of  a  discovery  or  inspection  must  show 
positively  that  he  has  no  knowledge  of  the  facts  proposed  to  be  discovered 
and  has  no  copies  of  the  papers  proposed  to  be  inspected. 

Sutter  «.  City  of  Nbw  York 494 

2. Conditions  which  the  plaintiff  map  retuonMy  impose.']    It  further 

appeared  that  the  attorney  for  the  plaintiff,  long  prior  to  the  application  for 
the  order,  offered  to  allow  the  officers  of  the  deiendant  to  bore  holes  upon 
the  plaintiff's  land  so  long  as  they  did  not  interfere  with  his  crops  or  busi- 
ness and  so  long  as  they  should  be  properly  protected  bv  the  defendant,  and 
to  permit  it  to  take  measurements  of  the  water  in  such  holes  once  a  day 
during  the  prescribed  tests  and  to  allow  the  defendant  to  take  samples  from 
the  soil  in  the  plaintiff's  land,  the  plaintiff,  however,  imposing  the  condition 
that  he  be  furnished  with  a  topographical  map  which  the  defendant  was 
about  to  make,  a  verified  record  of  the  quantity  of  water  pumped  on  each 
day  for  a  number  of  days  past  and  of  the  number  of  days  that  the  pumping 
station  was  working;  that  the  plaintiff  be  permitted  to  ^o  upon  the  lands 
of  the  defendant  during  the  test  and  inspect  the  operation  of  the  driven 
wells  and  pumping  station,  and  that  the  defendant  cease,  for  a  period  of 
one  week,  operating  a  pumpinj^  station  which  was  claimed  to  be  the  one 
which  interfered  principally  with  the  water  level  of  the  plaintiff's  property. 

It  was  not  shown  that  the  conditions  imposed  by  the  plaintiff  were  unrea- 
sonable or  were  not  imposed  in  good  faith. 

Held,  that  the  order  in  question  should  not  be  granted  until  it  was  shown 
that  it  was  impracticable  or  unreasonable  to  require  the  defendant  to  com- 
ply with  the  conditions  imposed  by  the  plaintiff.    Id, 

jyjaCRBnnON— Review  of,  on  appeal 
See  Appeal. 

1>ISP08SESSI0K—  0/  a  tenant. 

See  Landlord  and  Tenant. 

BISTBICnr  ULEETINO  —  Ejepe7iees  incurred  by  a  trustee  of  a  school  dis- 
trict witfiovt  authority  from  t/ie  district  meeting — they  may,  wliere  the  inhab- 
itnnts  of  the  district  refuse  to  approve  them,  he  ordered  paid  by  the  school  dis^ 
trict  by  the  county  judge  —  the  order  of  the  county  judge  is  appealable. 

See  Matter  op  Anderson  v.  School  District  No.  15 231 

1>IV0&C£: 

See  Husband  and  Wipe. 

IX)0TO&: 

See  Physician. 

DOG — Notice  to  the  owner  of  his  vicious  character. 
See  Evidence. 

IX)INO  BUSINESS  —  Within  the  State  of  New  Tork  —  an  action  by  a  foreign 
bank  on  a  note  is  not. 

See  Citizens*  State  Bank  v.  Cowles 181 

DBIVEN  WELL -^Discovery  and  inspection  of  the  land  by  tlie  dtfendant, 
when  unauthorized. 

See  Sutter  v.  City  of  New  York 494 

DYNAMITE  —  Use  of,  in  the  construction  of  a  tunnel  in  a  city  —  when  it  is  a 
nuisance. 

See  RiCKER  v.  McDonald 800 

EASEMENT  —  An  easement  is  a  constitutional  right  of  property  which 
cannot  be  taken  from  its  owner  without  just  compensation. 

People  ex  rel.  Dilzer  v.  Calder 508 

See  Constitutional  Law. 

App.  Div.— Vol.  LXXXIX.  42 
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SJEOTKENT  —  Tradition  as  to  ancient  boundaries — not  admissible  where 
the  location   can  be  established  by  ancient   documents — ambiguities  in 

descriptions  to  be  reconciled.    Smith  v.  Trustees  of  Brookhaysn 475 

See  EvroENCE. 

ELBCnON  —  Primary  deetion  —  a  fraudulent  statement  of  a  cantass  and 
the  eertificaie  of  election  may,  before  the  person  holding  eueh  certificate  has  Utken 
possession  of  the  office,  be  set  aside  by  a  justice  of  the  Supreme  Court. ]  Where 
the  board  of  inspectors  of  a  primary  election  district,  prior  to  making  the 
canvass,  forcibly  eject  from  the  polling  place  the  watchers  appointed  by 
the  candidates  on  one  of  the  opposing  tickets  and  their  sympathizers,  ana 
file  a  statement  showing  that  eighty-two  votes  were  cast,  of  which  the  rival 
candidates  had  receivedsixty-one,  when,  in  fact,  only  fifty -eight  votes  in  all 
were  actually  cast,  of  which  the  other  candidates  had  received  at  least  thirty- 
four,  a  Justice  of  the  Supreme  Court  may,  under  section  11  of  the  Primary 
Election  Law  (Laws  of  1899,  chap.  478),  after  the  custodian  of  primary 
records  has  issued  certificates  of  election  in  accordance  with  the  statement  of 
the  result  of  the  canvass  filed  with  him,  but  before  the  persons  holding  sudi 
certificates  of  election  have  entered  into  possession  of  their  respective  offices, 
set  aside  the  statement  of  canvass  made  by  the  inspectors,  adjudge  the  true 
result  of  the  primary,  direct  the  inspectors  forthwiUi  to  reconvene  and  make 
and  file  with  the  custodian  of  primary  records  a  statement  showing  the  result 
of  the  primary  election  to  be  as  adjudged,  nullify  the  certificates  of  election, 
and  direct  the  issuing  of  certificates  of  election  to  the  candidates  lawfuUy 
entitled  thereto. 

Quaere,  whether  this  relief  could  be  awarded  if  the  candidates  holding  the 
fraudulent  certificates  of  election  had  actually  entered  into  possession  of 
their  respective  offices.    Matter  of  Rabbitt  «.  Garand l\^ 

ELEVATED  RAILBOAD : 

See  Railroad. 

EMINENT  IX)MAIN  —  Damages  recoverable  against  an  elevated  railroad 
company  by  a  lessee — he  cannot  recover  them  under  a  new  lease  made  after  the 
lessor  has  granted  the  railroad  company  an  easemcTU  of  light,  air  and  access  — 
the  operation  of  the  railroad  is  notice  to  the  lessee  altJiough  the  release  is  not 
recorded  —  a  recovery  not  sustained  where  tlie  complaint  does  not  aUege  the  facts 
essential  thereto,]  1.  In  1877  Benjamin  R.  Child,  who  was  the  owner  of  the 
buildings  erected  upen  certain  lots  in  the  city  of  New  York,  obtained  from 
the  owner  of  such  lots  a  lease  thereof  for  a  period  of  twenty-one  years. 
The  lease  contained  a  covenant  to  the  effect  that  the  lessee,  at  the  expiration 
of  the  lease,  could,  within  twenty  days  after  its  termination,  remove  the 
buildings,  but  did  not  contain  any  covenant  as  to  a  renewal. 

In  1894  Child  brought  an  action  to  recover  the  damages  done  to  his  build- 
ings and  to  his  leasehold  estate  by  the  construction  and  operation  of  an 
elevated  railroad  in  front  of  the  premises,  and  to  enjoin  the  operation  of  such 
railroad.  Thereafter  he  obtainea  a  new  lease  for  a  term  of  five  years  to  com- 
mence when  his  twenty -one-year  term  expired.  Prior  to  the  making  of  the 
new  lease  the  elevated  railroad  company  had  obtained  from  Child's  lessor 
a  grant  of  the  easements  of  light,  air  and  access  appurtenant  to  the 
premises. 

Such  grant  contained  the  following  provision:  "It  is  expressly  under- 
stood and  agreed  by  and  between  the  parties  hereto  that  in  all  leases  here- 
after executed  to  tenants  by  the  party  of  the  first  part  no  rights  are  to  accrue 
to  the  lessees  thereunder  as  against  the  parties  of  the  second  part." 

Held,  that  Child  was  not  entitled  to  iniunctive  relief  or  to  recover  any 
damages  growing  out  of  the  operation  of  the  railroad  during  the  term  of  the 
five-year  lease,  for  the  reason  that  it  would  be  presumS  that  the  rent 
reserved  in  the  five-year  lease  was  fixed  with  a  view  to  the  fact  that  the  ele- 
vated railroad  was  being  operated,  and  for  the  further  reason  that  the  release 
executed  bv  the  lessor  to  the  elevated  railroad  company  was  a  bar  to  the 
plaintiff's  right  to  any  relief  on  account  of  the  operation  of  the  road  after 
the  expiration  of  the  original  lease; 

That  the  elevated  railroad  having  been  in  operation  at  the  time  the  five- 
year  lease  was  executed,  the  fact  that  the  grant  from  tiie  plaintiff's  lessor 
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to  the  railroad  company  had  not  been  recorded  at  that  time  did  not  deprive 
the  railroad  company  of  the  benefit  of  the  ffrant; 

That  the  plaintiff  having  in  his  complaint  stated  no  facts  entitling  him 
to  a  recovery  under  the  five-year  lease,  the  judgment  therefor  and  for  an 
injunction  could  not  be  sustained. 

Child  v.  New  York  Elevated  R.  R.  Co 698 

2.  Award  in  condemnation  proceedings  —  when  not  disturbed  on  appeal.} 

Except  iu  an  unusual  case  an  award,  made  by  commissioners  of  appraisal 
nppointed  in  a  condemnation  proceeding,  will  not  be  disturbed  by  the  Appel- 
late Division  on  the  ground  that  it  is  inadequate,  particularly  where  the 
commissioners  personallv  viewed  the  premises. 

Long  Island  Kailroad  Co.  «.  Reillt 166 

Condemnation  of  land  for  street  purposes  in  New  York  dty  —  the 

corporation  counsel,  who  has  given  notice  of  confirmation  of  the  commis- 
sioners' report,  may  object  thereto — measure  of  damages  where  the  land  has 
already  been  dedicated  for  street  purposes. 

Matter  op  City  op  New  York  (Foster  Ave.) 490 

See  MxTNiciPAL  Corporation. 

XMPLOYEB  AND  EMPLOYEE : 

8ee  Master  and  Servant. 

EQ.T7ITY —  The  court  may  strike  an  equity  ease  from  the  calendar  of  the 
Trial  Term,  although  the  party  may  be  estopped  from  insisting  thereon — under 
wliat  agreement  relatina  to  carrying  on  a  business  an  aeeouniing  must  be  had 
before  an  action  lies  at  law.]  1.  The  fact  that  the  defendants  in  an  action  in 
eqaity  are  estopped  from  insisting  that  the  action  should  be  tried  as  one  In 
equity  does  not  preclude  the  court,  sitting  at  a  Trial  Term,  from  granting 
the  defendants'  motion  to  strike  the  case  from  the  Trial  Term  calendar,  as 
the  estoppel  of  the  defendants  does  not  extend  to  the  court. 

The  complaint  in  an  action  alleged  that  the  plaintiff  entered  into  an  agree- 
ment with  the  defendants,  by  which  the  plaintiff  agreed  to  do  all  things  in 
his  power  in  and  about  the  matters  and  business  which  had  theretofore  been 
conducted  bv  a  certain  corporation  for  the  purpose  of  enabling  the  defend- 
ants to  handle  the  same,  to  carry  out  the  said  transactions  and  make  what- 
ever profits  they  could;  that  the  defendants  agreed  to  do  the  said  business, 
carry  on  the  said  transactions  and  to  pay  the  plaintiff,  in  consideration  of  the 
services  performed  by  him  as  aforesaia,  one-third  of  whatever  profits  should 
be  made  and  received  by  them  in  and  about  the  transactions  and  business. 

The  complaint  further  alleged  that  the  defendants  had  reaped  at  least 
$15,000  profits  from  the  business  and  demanded  Judgment  for  one-third  of 
that  amount  with  interest.  There  was  no  allegation  that  the  plaintiff  ever 
became  an  employee  of  the  defendants. 

Held,  that  the  action  was  one  in  equity; 

That  before  an  action  at  law  could  be  maintained  upon  the  agreement 
It  was  necessary  that  an  adjustment  of  the  accounts  of  the  business  be  had 
either  by  legal  proceedings  or  by  an  accounting  between  the  parties. 

Weldon  «.  Brown 586 

2. Copartnership  name,  assumed  by  a  corporation  with  intent  to  acquire 

part  of  the  business  and  prevent  the  incorporation  of  tfie  copartnersliip  —  equity 
will  restrain  the  corporation  from  so  doing.]  In  the  summer  of  1901  a  copart- 
nership, engaged  in  the  borough  of  Manhattan  in  the  sale  and  installation  of 
electric  clocks  designed  to  register  the  presence  and  movements  of  watch- 
men, filed  a  certificate,  pursuant  to  section  368b  of  the  Penal  Code,  setting 
forth  its  intention  to  do  business  under  the  name  of  the  **  American  Watch- 
man's Clock  Company,"  and  has  since  carried  on  business  under  that  name. 

In  May,  1902,  the  copartners  executed  the  necessary  papers  for  the  forma- 
tion in  the  State  of  New  York  of  a  corporation  under  the  name  which  had 
been  assumed  by  them.  Before  this  purpose  could  be  effected,  other  parties 
formed  a  corporation  in  the  State  of  New  York  under  the  name  which  the 
copartners  hnd  adopted.  Tliis  corporation  was  organized  for  the  sale  and 
installation  of  watchmen's  clocks,  and  the  selection  of  the  corporate  name 
was  made  with  a  view  of  obtaining  a  portion  of  the  copartnership  business 
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and  of  appropriating  the  copartnership  name  and  of  preventing  the  copartner- 
ship from  incorporating  in  the  State  of  New  York  under  that  name. 

Meld,  that  a  court  of  equity  liad  power,  at  the  suit  of  the  copartnership,  to 
enjoin  the  corporation  from  doing  business  under  such  corporate  name. 

Pktteb  «.  American  Watchman's  Clock  Co 345 

8. Action  brought  as  one  in  equity  —  when  the  court  may,  in  it$  discre- 
tion, send  it  to  the  2HcU  Term.]  Where  an  issue  is  tendered  as  one  in  equity, 
and  the  plaintiff  insists  upon  the  right  to  try  the  action  at  Special  Term  and 
objects  to  the  cause  being  sent  to  a  jury,  but  the  case  is  one  in  which  the 
defendant  is  entitled  to  a  jury  trial,  as  a  matter  of  riffht,  the  court  may,  in 
its  discretion,  send  the  case  to  the  Trial  Term  calendar. 

Chinchin  «.  Eatzman 506 

4. Action  to  set  aside  a  deed  for  fraud  —  a  jury  is  present  only  to  aid 

the  court.]  Where  an  action  brought  to  set  aside  a  deed  is  brought  on  for 
trial  before  the  court  and  a  jury,  although  no  issues  of  fact  have  been 
framed  for  trial  by  a  jury,  the  jury  must  be  deemed  to  be  in  attendance 
only  for  the  purpose  of  aiding  the  court  should  it  desire  to  submit  any  ques- 
tion of  fact  to  them.    Flanioan  v.  Skellt 108 

5. The  court  should  make  a  written  decision,']    In  such  a  case  the  court 

is  not  obliged  to  submit  any  question  of  fact  to  the  jury,  but  if  any  evidence 
is  given  tending  to  establish  the  plaintiff's  right  to  the  relief  sought,  or 
some  of  it,  the  court  should  embody  its  conclusions  in  a  written  decision,  and 
not  direct  the  clerk  to  enter  a  judgment  dismissing  the  complaint  without 
making  a  written  decision.    Id. 

6. A  purchaser  from  the  fraudulent  grantee  is  entitled  only  to  tlie  amount 

paid.]  A  person  who  on  a  mortgage  foreclosure  sale  purchases  the  mort- 
gaged premises  for  an  inadequate  consideration  is  only  entitled,  when  the 
conveyance  to  the  mortgagor  is  subsequently  set  aside  for  fraud,  to  be  pro- 
tected to  the  extent  of  the  money  which  she  paid  for  the  premises,  even 
though  she  purchased  without  knowledge  of  the  fraud.    Id. 

7.  Improper  admission  of  evidence  in  an  ctetion  at  law  and  in  a  suit  in 

equity.]  Distinction  as  to  the  effect  of  the  admission  of  improper  evidence 
in  an  action  at  law  and  in  a  suit  in  equity,  and  the  reason  therefor,  con- 
sidered.   Brunnemer  v.  Cook  &  Bernheimer  Co 406 

Transfer  to  a  corporation  of  the  assets  of  an  association  in  the  hands 

of  receivers  —  order  approving  the  transfer,  by  the  terms  of  which  the 
directors  of  the  association  were  released  from  all  personal  liability — an 
action  to  set  aside  the  order,  so  far  only  as  the  release  was  concerned,  cannot 

be  maintained.     Craio  v.  Jambs 541 

See  Corporation. 

Exchange  of  real  property  induced  by  fraudulent  representations  — 

an  action  to  set  it  aside  is  not  defeated  by  proof  that  the  plaintiff  continued, 
after  bringing  the  suit,  a  saloon  business  on  the  property  thus  acquired  by 

her  —  offer  to  return  what  she  received.     Keefuss  v.  Weilmunster 306 

See  False  Representation. 

Partition  suit — it  may  be  retained  by  a  court  of  equity,  notwith- 
standing the  fact  that  the  plaintiff's    title   and  right  of    possession  are 

disputed.     Place  v.  Kennedy 167 

See  Partition. 

In  equity  all  the  causes  of  action  need  not  affect  all  the  parties  in 

the  same  wav.    Rogers  v.  Wheeler 4S5 

See  Misjoinder. 

Defense  that  the  plaintiff  has  an  adequate  remedy  at  law  —  when 

demurrable.    Edmonds  v.  Stern 589 

See  Pleading. 

Cases  in  which  injunctions  are  issued. 

See  Injunction. 

—  Suits  in,  how  far  affected  by  the  Statute  of  Limitations. 
See  Limitation  of  A.ction. 
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EVICTION  —Of  a  teivant. 

See  Landlord  and  Tenant. 

PAOB. 

EVIDENCE  —  Sale  of  mercluindise  —  contract  by  letters — when  it  cannot  be 
varied  by  parol  evidence,]  1.  In  an  action  brought  to  recover  a  balance 
alleged  to  be  due  upon  a  contract  under  which  the  plaintiff  furnished  brick 
to  the  defendants,  it  appeared  that  the  defendants  had  paid  the  agreed  price 
for  the  brick  and  that  the  controversy  related  to  the  freight. 

July  27,  1901,  the  defendants  wrote  the  plaintiff  as  follows :  **  Please  rive 
us  quotation  on  your  best  hard  burned  common  brick  F.  O.  B.  cars  Warden- 
clyffe,  L.  L,  say  about  175,000  to  200,000.''  In  reply  to  this  letter  the  plain- 
tiff, on  ihe  fifth  of  August,  writing  from  Port  Jefferson,  said:  "  The  brick 
works  at  Wardenclyffe  is  shut  down  for  some  time  nothing  doing  whatever. 
Will  furnish  you  good  hard  merchantable  Long  Island  brick  at  ^.15  per  M. 
F.  O.  B.  cars,  three  days  option."  On  the  sixth  of  August  the  defendants 
wrote  to  the  plaintiff,  saying,  among  other  things,  *'  Your  letter  of  August 
5th  received  namiiig  price  of  $6.15  per  M.  for  the  brick  F.  O.  B.  cars,  we  take 
it  you  mean  F.  O.  B.  cars  Wardenclyffe,  if  this  is  so  we  will  require  126,000 
at  present." 

The  plaintiff  did  not  answer  the  last- mentioned  letter. 

August  tenth  the  defendants  wrote  asking  for  a  shipment  of  one  carload  of 
brick  as  a  sample,  and  on  August  thirteenth  the  plaintiff,  without  making 
any  suggestion  that  he  had  any  different  understanding  of  the  contract  than 
that  suggested  in  the  defendants*  letter  of  August  sixth,  wrote  the  defendants 
as  follows:  *'  Your  favor  just  at  hand.  I  expect  car  load  of  brick  at  Warden- 
clyffe station  this  p.  m.  Surelv  to-morrow  eve.  You  may  expect  prompt 
delivery  a*l  along  until  the  final  end." 

Held,  that  the  correspondence  set  forth  a  complete  contract  between  the 
parties,  and  that  evidence  that  it  had  been  modified  by  the  defendants'  fore- 
man in  charge  of  the  work  at  Wardenclyffe.  in  so  far  as  it  related  to  the  pay- 
ment of  freight,  was  incompetent,  especially  as  the  foreman  testified  that  he 
was  not  authorized  to  act  as  the  defendants'  agent.     Lillis  v.  Mertz 289 

2.  Vicious  dog — notice  to  ihe  owner  of  his  vicioiu  cliaraeter — wliatis 

required  A  Upon  the  trial  of  an  action  brought  to  recover  damages  from  the 
owner  of  a  dog  which  had  bitten  the  plaintiff,  evidence  -was  given  that, 
on  many  occasions  prior  to  the  time  that  the  plaintiff  was  bitten,  a  man,  own- 
ing a  saloon  adjoining  the  defendant's  home,  told  the  defendant  that  he  had 
received  complaints  from  his  customers  and  passers-by  that  the  do^  had 
interfered  with  them,  and  that  there  would  be  trouble  some  time  if  the 
defendant  did  not  chain  the  dog. 

The  defendant  did  not  deny  this  evidence,  but  testified  that  no  one  ever 
notified  him  that  the  dog  had  bitten  anybody  or  was  vicious,  and  that  he 
never,  of  his  own  knowledge,  knew  that  the  dog  had  ever  bitten  any  one. 

The  court,  in  its  charge,  instructed  the  jury  that  the  plaintiff  must  estab- 
lish that  actual  notice  was  brought  home  to  the  defendant  that  the  dog  had 
bitten  some  one  or  attempted  to  do  so. 

At  the  close  of  the  charge  the  plaintiff  requested  the  court  to  instruct  the 
lury  that,  if  the  facts  wire  sufficient  to  have  put  a  reasonable  man  upon 
inquiry  as  to  whether  the  dog  was  dangerous  or  not.  and  the  defendant  failed 
to  need  the  warnings  or  totally  disregarded  them,  he  was  liable.  The  court 
replied  that  he  would  leave  that  question  to  the  jury. 

Held,  that  the  failure  of  the  trial  judge  to  charge  as  requested  con- 
stituted error. 

Semble,  that  the  evidence  was  sufficient  to  establish  notice  to  the  defendant 
of  the  vicious  character  of  the  dog.     Nelson  v.  Barrett 468 

8. Tradition  as  to  ancient  boundaries  —  not  admissible  where  the  loca- 
tion can  be  establisJied  by  ancient  documents.]  In  an  action  of  ejectment  in 
which  the  rights  of  the  parties  depended  upon  the  location,  with  reference 
to  the  western  boundary  line  of  the  town  of  Southampton  on  Great  South 
beach.  Long  Island,  of  a  structure  known  as  "  Bailey's  Stage."  it  appeared 
that  "  Bailey's  Stage"  had  long  since  passed  totally  out  of  existence  and  that 
the  memory  of  no  living  witness  extended  far  enough  back  to  locate  its  ruins 
or  the  place  where  it  stood. 

It  appeared,  however,  that  ** Bailey's  Stage"  was  mentioned  in  several 
deeds  upwards  of  a  hundred  years  old,  which  had  been  placed  in  evidence. 
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and  that  these  conveyances  agreed  without  violent  discrepancy  as  to  the  loca- 
tion of  the  structure. 

Hdd,  that  evidence  given  by  witnesses  to  the  effect  that  many  years  ago 
they  had  heard  "  old  people  "  state  that  "  Bailey's  Stage  "  was  located  at  or 
near  the  Southampton  town  line  was  incompetent,  especiallv  where  the  "  old 
people"  did  not  appear  to  have  had  any  personal  knowledge  themselves 
as  to  the  location  of  the  structure  in  question. 

Hearsay  evidence  of  reputation  and  tradition  is  not  admissible  where  there 
is  sufficient  in  the  documents  to  mark  the  location  of  boundaries  without  its 
aid.    Smith  p.  Trustees  of  Brookhaten 475 

4. AmbiguitieB  in  descriptions  to  be  reconciled.]    In  case  of  ambiguity 

in  the  descriptions  of  deeds  or  in  the  locatioa  of  boundaries,  they  should  be 
read  to  conform  one  with  another,  where  that  can  be  done  without  giving  a 
violent  meaning  or  strained  construction  to  a  particular  description.    Id. 

5.  Deposit  of  money  to  secure  bail — exduMon  of  competent  evidence  in 

respect  to  its  receipt  by  the  defendant^  as  to  what  he  agreed  to  do  with  it,  and  as  to 
its  having  been  repaid  to  ttie  accused.]  In  an  action  brought  to  recover  the 
sum  of  1500  which  the  plaintiff  claimed  had  been  deposited  with  the  defend- 
ant as  his  attorney  to  indemnify  the  plaintiff  aeainst  loss  upon  a  bail  bond 
which  he  had  executed  at  the  defendant's  request,  it  appeared  that  the  defend- 
ant asked  the  plaintiff  to  sign  a  bail  bond  for  one  Scheich,  and  told  the 
plaintiff  that  Scheich  would  cieposit  $500  for  the  plaintiff's  protection;  that 
the  plaintiff  signed  the  bond  and  himself  received  the  money  from  Scheich, 
and  that  such  money  was  subsequently  turned  over  to  the  defendant  upon 
certain  terms  and  conditions. 

It  further  appeared  that  the  plaintiff's  liabilitv  upon  the  bond  was  subse- 
quently terminated,  but  it  did  not  appear  whether  or  not  the  plaintiff  had 
been  obliged  to  pay  any  money  thereon. 

Rdd,  that  it  was  error  for  the  court, 

First,  to  prohibit  the  plaintiff  from  proving  that  the  defendant  was  his 
lawyer,  hired  by  him  to  act  in  his  legal  business; 

Second,  to  prevent  the  plaintiff  from  testifying  to  what  the  defendant  said 
he  would  do  with  the  money  when  it  was  deposited  with  him,  and» 

Third,  to  prevent  the  plaintiff  from  proving,  by  Scheich,  the  circumstances 
under  which  the  $600  was  repaid  to  him.    Spor  v.  Orau 865 

6.  Oral  evidence  —  inadmissible  to  explain^  a  reinsurance  clause  in  a 

policy  which  is  unambiguous  and  which  has  already  l>een  construed  by  the  courts.] 
A  clause  in  a  policy  of  reinsurance  providing,  "  Loss,  if  any,  payable  pro 
rata  at  the  same  time  and  in  the  same  manner  as  by  said  companies  (the 
original  insurer),"  is  not  ambiguous,  and  parol  evidence  is  not  admissible  to 
establish  that  a  retainer  clause  must  be  used  in  order  to  hold  the  company 
writing  the  original  insurance  to  any  stated  amount  in  case  of  loss;  that  in 
the  absence  of  such  clause  the  original  insurer  is  at  liberty  to  agree  to  any 
increase  or  diminution  of  its  policy  without  consulting  the  reinsurers;  that 
contribution  is  to  be  estimated  upon  the  basis  of  the  amounts  of  insurance 
subsisting  at  the  time  of  the  fire. 

Where  the  legal  effect  of  words  used  in  a  contract  has  been  determined 
by  the  court,  parol  evidence  is  not  admissible  to  change  such  meaning. 

Home  Ins.  Co.  v.  Continental  Ins.  Co 1 

7.  Physician  —  permitting  an  examination  of  a  physician  "  ona  trial" 

which  results  in  a  nonsuit  —  it  is  a  waiver  of  the  nght  to  object  thereto  on  the 
trial  of  a  new  action  for  tlie  same  cause.]  On  the  trial  of  an  action  to  recover 
damages  for  personal  injuries  a  physician  who  treated  the  plaintiff  was 
called  by  the  defendant,  without  objection  on  the  part  of  the  plaintiff, 
who  cross  examined  such  physician.  The  trial  resulted  in  a  nonsuit  and 
the  plaintiff  brought  a  new  action  against  the  defendant  on  the  same  cause  of 
action. 

Held,  that  the  plaintiff  was  precluded  from  objecting  that  the  physician 
was  incompetent  under  sections  884  and  836  of  the  Code  of  Civil  Procedure 
to  testify  on  behalf  of  the  defendant  on  the  trial  of  the  new  action,  as 
her  act  in  permitting  the  physician  to  testify  upon  the  trial  which  resulted 
in  the  nonsuit  was  a  waiver  of  her  right  to  object  to  his  competency  made 
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**  in  open  court  on  the  trial  of  the  action  or  proceeding  "  within  the  meaning  of 
flection  836  of  the  Ckxie  of  Civil  Procedure,  as  amended  by  chapter  63  of  the 
Laws  of  1899.    Schlottbbbr  d.  Brooeltit  &  N.  Y.  Febry  Co 508 

8.  A  ioitness,  not  testtfying  <u  an  expert,  may  not  state  a  eonclunon  mth- 

out  teitifying  to  the  facta  on  which  it  restsJ]  A  witness  will  not  be  allowed 
to  testify  to  conclusions  of  fact  without  disclosing  the  circumstances  upon 
which  those  conclusions  are  founded,  except  as  to  matters,  in  regara  to 
which  opinion  evidence  is  admissible,  or  where  the  facts  upon  which  the  con- 
clusions are  based  are  such  as  cannot  be  distinctly  stated  so  as  to  be  within 
the  grasp  and  comprehension  of  the  jury. 

In  an  action  in  which  the  court  charged  that  the  defendant,  the  American 
Distributing  Company,  could  not  be  held  liable  unless  the  defendant,  the 
Eastern  General  Bonded  Warehouse  Company,  was  its  mere  creature  or 
agent,  it  is  error  to  allow  a  witness  to  testify  that  "The  Amercan  Distribut- 
ing Company  control  the  Eastern  General  Bonded  Warehouse  Company," 
where  the  witness  does  not  state  a  single  fact  upon  which  such  conclusion  is 
based.    Redding  v,  American  Distributing  Co., 204 

9.  Action  to  eet  aside  a  chattel  mortgage — admissibility  of  a  memoran- 
dum of  the  mortgaged  chcUtels.]  In  an  action  by  a  receiver  in  supplementary 
proceedings  to  set  aside  a  chattel  mortgage,  a  memorandum  of  the  mort- 
gaged chattels,  which  a  witness  testified  was  correct  in  its  details  and  prices 
to  the  best  of  his  belief  at  the  time  of  the  foreclosure  of  the  chattel  mortgage, 
aiid  that  it  was  a  copy  of  the  original  memorandum  which  he  had  made  and 
lost  several  years  before,  is  admissible  in  evidence  upon  the  trial  of  the  action. 

Brunnemer  v.  Cook  &  Bbrnheimer  Co 406 

10.  Cross-examination  as  to  an  experfs  competency,  and  as  to  inconsist- 
ent statements.]  The  question  whether  a  witness  is  qualified  to  testify  as  an 
expert  is  a  matter  for  the  trial  judge  to  determine,  and  he  may,  in  his  discre- 
tioD,  shut  o£F  further  inquiry  into  the  subject  of  fitness. 

'  A  witness  may  be  cross-examined  as  to  any  alleged  statements  which  differ 
from  his  testimony  in  chief,  and  be  contradicted  if  he  denies  making  such 
statements.    Id. 

11. Improper  admission  of  evidence  in  an  action  at  law  and  in  a  suit  in 

equity,  distinguished.]  Distinction  as  to  the  effect  of  the  admission  of  improper 
evidence  in  an  action  at  law  and  in  a  suit  in  equity,  and  the  reason  therefor, 
considered.    Id. 

12. Negligence  —  defense  of  assumption  of  risk  —  when  available,  although 

not  pleaded.]  Where,  in  an  action  to  recover  damages  resulting  from  the 
death  of  plaintiff's  intestate  while  in  the  employ  of  the  defendant,  all  the 
evidence  establishing  the  assumption  of  the  risks  of  the  employment  has  been 
introduced  by  the  plaintiff,  such  defense  is  available  to  the  defendant,  even 
though  it  has  not  been  pl^ed  in  the  answer. 

Ehrenfried  v.  Lackawanna  Iron  &  S.  Co 130 

13.  Evidence  as  to  the  value  of  goods.]    I^roof  of  an  amount  paid  by 

a  truckman  to  the  owner  of  merchandise  on  account  of  its  loss,  while  in  the 
charge  of  the  truckman,  does  not  constitute  competent  proof  of  the  actual 
value  of  the  goods.    Peyser  v.  Lund 195 

14.  Under  a  denial  of  conversion,  title  in  a  tlUrd  party  may  be  sho^on.] 

When  the  defendant  in  an  action  for  the  conversion  of  personal  property 
may,  under  an  answer  consisting  of  a  general  denial,  prove  title  in  a  third 
person,  considered.    Sdcar  t^.  Shea 84 

15.  Judicial  notice  that  Flushing  was  a  village  in  Queens  county.]    The 

court  will  take  judicial  notice  that  Flushing  was  once  the  name  of  a  village 
or  town  in  the  county  of  Queens  now  merged  in  the  city  of  New  York. 

City  op  New  York  i?.  N.  Y.  &  Q.  C.  R.  Co 442 

16.  Presumption  as  to  a  unfe's  knowledge  of  her  Jtusband^s  fraud.] 

Knowledge  by  a  wife  of  a  fraud  committed  by  her  husband  cannot  be  pre- 
sumed from  the  mere  fact  of  the  relationship  existing  between  them. 

Merritt  v.  Maypield 470 
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17. IHal  cfan  Ume  OMto  a  pledge  hating  been  made.]  When  the  ques- 
tion whether  a  non-negotiable  draft  or  voucher  was  pledged  as  collateral  is 
one  of  fact  for  the  jury,  considered.    Bank  op  Staten  Island  v.  Silyie.  . .  465 

Breach  of  contract  for  the  sale  of  land  —  resulting  inability  of  the 

Tendee  to  perform  a  contract,  for  the  sale  of  the  land,  with  a  third  person  — 
proof  as  to  damages  limited  thereby  —  proof  of  the  market  price  of  the  land 
—  objection  thereto,  not  waived  by  calline^  witnesses  to  contradict  it  —  effect 
of  the  vendee  not  proving  the  contract  with  the  third  person. 

MiDDLEWORTH  V.  LOWERY 418 

See  Vendor  and  Purchaser. 

The  failure  of  an  accused  police  captain  to  take  the  stand  in  his  own 

behalf  should  not  subject  him  to  any  presumption  of  guilt  beyond  the  mat- 
ters clearly  established  by  competent  evidence. 

People  ex  rel.  Devaney  «.  Greene 296 

See  Civil  Service. 

Nuisance  —  proof  as  to  the  usable  value  of  the  demised  premises,  as 

to  the  business  done,  etc. —  profits  as  such  are  not  recoverable  —  proof 
thereof  is  competent  on  the  question  of  usable  value  —  difficully  of  deter- 
mining the  exact  amount  of  damages.    Bates  v.  Holbrook 548 

See  Judgment. 

Effect  of  testimony  of  a  tenant  injured  by  falling  over  a  heap  of  rub- 
bish in  a  yard  used  by  herself  and  her  cotenanta  —  us  to  her  failure  to  look, 
and  that  had  she  done  so  she  would  not  have  seen  the  rubbish. 

Wesener  v.  Smith 211 

See  Negligence. 

Sale  of  real  property  under  execution  —  effect  of  a  recital  that  the 

deed  was  given  pursuant  to  an  order  of  the  court —  presumption  of  redemp- 
tion where  forty  years  elapse  before  the  sheriff's  deed  is  obtained. 

Dixon  v,  Dixon 605 

See  Execution. 

Gift  inter  vivos  —  proof  required  to  sustain  it,  especially  in  a  case  in 

which  the  donor  is  dead  —  it  may  rest  on  a  delivery  to  a  third  person  —  when 

the  proof  is  insufficient  to  sustain  it.    Bray  «.  O'Hourkb 400 

iSetfGiFT. 

Sale  by  a  broker  of  stock  pledged  to  secure  a  customer's  account  — 

good  faith  and  a  competent  purchaser  must  be  shown  —  when  a  question  is 

presented  for  a  jury.    Cammann  t>.  Huntington 99 

See  Principal  and  Agent. 

Written  agreement  settling  a  strike  of  employees  and  providing  for 

an  arbitration  committee  —  parol  evidence  to  vary  the  written  agreement  is 

incompetent.     Eden  v.  Silberberg 259 

See  Contract. 

Negligence  —  testimony  of  a  father  that  he  warned  a  child  not  to  go 

into  the  street,  if  believed,  warrants  a  finding  to  that  effect. 

WeINTRAUB  t?.  GUILFOYLE 828 

See  Negligencr. 

Declarations  of  a  janitor  that  he  thought  an  odor  came  from  a  vent 

pipe  —  scope  of  a  janitor's  authority.     Diehl  tj.  Watson 445 

See  Landlord  and  Tenant. 

Action  for  an  assault  —  aggravating  conduct  of  the  plaintiff  —  it  will 

be  considered  in  fixing  the  amount  of  compensatory  damages. 

Freedman  v.  Metropolitan  Street  R.  Co 486 

See  Crime. 

Malicious  prosecution  —  proof  of  malice  is  not  sufficient  —  probable 

cause  where  the  facis  are  undisputed  —  the  question  is  one  for  the  court. 

Coleman  t.  Botbford 104 

See  Malicious  Prosecution. 

Injury  from  the  fall  of  the  headboard  of  a  folding  bed  —  when  the 

doctrine  of  res  ipsa  loquitur  applies.    Cox  t>.  Mason 219 

See  Negligence. 
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Stipulation  that  the  plaintiff  is  competent  to  testify  to  the  value  of  an 

article — it  does  not  waive  the  right  to  cross-examination. 

ChANKALIAN  «.  POWBBS 895 

See  Stipulation. 

Will  —  testimony  as  to  a  testator  having  signed  after  the  witnesses  — 

the attendinglawyer,  when  competent  to  so  testify.    Matteb  of  Corkell.  412 
See  Will. 

Presumption  of  knowledge  by  the  officers  of  a  corporation  of  the 

terms  upon  which  business,  of  which  it  has  had  the  advantage,  was  carried  on. 

CuBTis  V,  Natalie  Anthbacite  Coal  Co 61 

See  COBPOBATION. 

Inference  which  may  be  drawn  from  the  failure  of  a  party  to  call  a 

witness.    Mulligan  v.  Metropolitan  Stbebt  R.  Co 207 

See  Negligence. 

—  Of  negligence  or  eontrtbutaty  negligence. 
See  Negligence. 

EX  A  MTN ATIOy  —  Of  a  parti/  brfore  trial 
See  Deposition. 

EXCESSIVE  VEBJDICT : 

See  Tbial. 

EZECUnOM'  —  Sale  of  real  property  under  execution  —  t?ie  sJieriff's  deed  can 
be  given,  in  caee  of  the  purehaeer^s  death,  only  to  his  executor  or  administrator 
—  effect  of  a  recital  that  t?ie  deed  was  given  pursuant  to  an  order  of  tlie  court  — 
presumption  of  redemption  where  forty  years  elapse  before  ths  sheriff's  deed  is 
obtained.^  1.  April  26,  1855,  Casper  J.  Schmidt  purchased  at  an  execution 
sale  four  vacant  lots  owned  by  Joseph  Dixon,  which  have  since  remained  in 
the  same  condition.  Schmidt  received  from  the  sheriff  a  certificate  of  sale 
which  provided  that  he  would  be  entitled  to  a  conveyance  July  26,  1856, 
unless  the  premises  should,  in  the  meantime,  be  redeemed.  This  certificate 
of  sale  was  recorded  May  1,  1855. 

March  21. 1861,  Schmidt  died  intestate.  May  4, 1894,  Dixon  died  intestate. 
July  28,  1898,  the  heirs  at  law  of  Schmidt  assigned  their  interest  in  the  judg- 
ment and  the  sheriff's  certificate  of  sale  to  one  Bickford  and,  a  few  days 
thereafter,  the  then  sheriff  of  Westchester  county  executed  and  delivered 
to  Bickford  a  sheriff's  deed  of  the  premises. 

In  an  action  brought  by  one  of  the  heirs  at  law  of  Dixon  to  partition  the 
premises  and  to  have  the  certificate  of  sale  canceled  as  a  cloud  upon  the 
title,  it  appeared  that  from  the  time  that  the  certificate  of  sale  was  given 
in  1855  to  the  trial  of  the  action,  neither  Joseph  Dixon  nor  his  heirs  at  law, 
nor  Casper  J.  Schmidt  nor  his  heirs  at  law,  nor  their  assignee  had  been  in 
the  actual  possession  of  the  premises. 

Heid,  that  a  judgment  dismissing  the  complaint  upon  the  merits  and 


adjudging  that  Bickford  had  the  legal  title  to  the  premises,  was  erroneous 
and  should  be  reversed; 

That  the  sheriff's  deed  to  Bickford  did  not  vest  in  Bickford  anv  title  to  the 
premises  in  question,  as,  under  section  1478  of  the  Code  of  Civil  Procedure, 
the  sheriff  could  not  execute  the  deed  to  any  person  other  than  the  executor 
or  administrator  of  Schmidt; 

That  a  recital  in  the  deed,  that  it  was  given  in  pursuance  of  an  order 
of  the  Supreme  Court,  was  not  evidence  of  that  fact  nor  was  any  such  order, 
until  the  expiration  of  twenty  years  after  the  recording  of  the  deed,  binding 
upon  the  plaintiff  who  had  no  notice  of  the  application  therefor; 

That,  in  view  of  the  fact  that  no  application  for  a  sheriff's  deed,  pursuant 
to  the  certificate  of  sale,  was  made  until  more  than  forty  years  after  such 
certificate  of  sale  was  executed,  it  would  be  presumed  that  the  judgment 
debtor  bad  redeemed  from  the  sale  and  thereby  destroyed  the  validity  of  the 
certificate.    Dixon  v.  Dixon 60S 

2.  Receiver  in  supplementary  proceedings  —  an  action  by,  in  equity,  to 

set  aside  a  chattel  tnortgage.}    A  receiver  in  supplementary  proceedings  may 
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bring  an  action  in  equity  to  set  aside  a  chattel  mortgage,  made  by  the  judg- 
ment debtor,  on  the  ground  that  it  was  not  filed  in  tne  proper  county. 

Brui^nbmer  v.  Cook  &  Bebnhbimer  Co 406 

BZBOUTOB  AND  ADMINI8TRAT0B —Z^^a^  of  a  chattel —hU 
remedy  for  its  reeof>ery  is  not  oy  a  proceeding  to  compel  the  executrix  to  ctceountA 
1.  An  assignee  of  a  legatee  of  a  chattel  is  not  entitled  under  section  2727 
of  the  Code  of  Civil  Procedure  to  maintain  a  proceeding  to  compel  the 
executrix,  who  is  the  legatee  of  all  the  rest  of  the  personal  estate  of  the 
deceased,  to  render  an  account  where  it  appears  that  there  are  no  outstand- 
ing debts  due  from  the  estate.    Matter  of  Eoan 565 

2. It  is  by  an  action  under  Code  of  Civil  Procedure,  section  1819.]    In 

such  a  case  the  remedy  of  the  assignee  of  the  legatee  is  to  bring  an  action 
at  law  against  the  executrix  under  section  1810  of  the  Code  of  Civil  Pro- 
cedure to  recover  the  chattel  in  question.    Id. 

A  counsel  fee  allowed  pending  an  action  for  a  separation  cannot  be 

collected  from  the  husband's  executors  after  his  death. 

KsLLOaa  v,  Stoddard 137 

See  Husband  and  Wife. 

FALSE  IMFBISONMEKT  —  What  must  be  proved  to  establish  an  action 

therefor —  probable  cause — malice.    McMorris  ©.  Howell 273 

See  Malicious  Prosecution. 

FALSE  BX!PB^SEISIT ATION -- Exchange  of  real  property  induced  by 
fraudulent  representations — an  auction  to  set  it  aeide  is  not  defeated  by  pro^ 
that  the  plaintiff  continued,  after  bringing  the  suit,  a  saloon  business  on  the 
property  thus  acquired  by  her —  offer  to  return  toTiat  she  received.]  March  12, 
1901,  a  woman  was  induced  to  exchange  real  property  owned  by  her  for  a 
hotel  and  liquor  saloon,  in  reliance  upon  fraudulent  representations  made  to 
her  by  the  other  party  to  the  exchange  as  to  the  daily  receipts  of  the  saloon. 

On  March  26,  1901,  as  soon  as  she  had  discovered  the  fraud  and  the 
whereabouts  of  the  other  party  to  the  exchange,  she  demanded  a  reconvey- 
ance of  her  property  offering  to  retransfer  the  hotel  and  saloon  property  and 
to  account  for  the  moneys  received  by  her  while  she  was  in  possession.  On 
the  same  day,  her  demand  having  been  refused,  she  began  an  action  to  set 
aside  the  exchange. 

Eeld,  that  the  fact  that  she  continued,  until  the  trial  of  the  action,  eleven        ' 
months  after  its  commencement,  in  the  physical  custody  of  the  hotel  and 
saloon,  secured  a  renewal  of  the  liquor  tax  certificate  and  generally  con- 
ducted the  property  as  though  she  were  the  owner  of  the  same,  did  not 
defeat  her  right  to  relief; 

That,  after  beginning  the  action,  she  became  a  trustee  of  the  property 
pending  the  litigation  and  that  it  was  her  duty  to  handle  the  same  in  such  a 
manner  as  to  preserve  as  far  as  possible  the  full  value  of  the  premises; 

That  the  rule,  that  he  who  seeks  to  rescind  an  agreement  upon  the  gpround 
of  fraud  must  place  the  other  party  in  as  good  a  situation  as  that  in  which 
he  was  when  the  agreement  was  made,  is  satisfied  if  the  judgment  asked  for 
will  accompli^  that  result,  and,  in  such  a  case,  no  offer  to  return  that  which 
was  received  is  necessary.    Keefuss  v,  Weilmunster 906 

Purchaser  acting  in  reliance  upon  representations  as  to  the  ownership 

of  goods,  when  protected.    Simar  v.  Shea 84 

See  Sale. 

Proper  parties  to  a  cause  of  action  based  on  false  representations. 

Gkoh  v.  Flahher 28 

See  Party. 

See  Fraud. 

FEE  —  Of  county  derk. 

See  County  Clerk. 

Cfs/ieriff, 

See  Sheriff. 
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TELLOW-SEBVANT  —  Liability  far  the  ads  of. 
See  Negligence. 

YIRE  —  Ineuranee  againeU 
See  Inbubancb. 

EIBB  DEPABTMENT  —  //i  a  city. 
See  Municipal  Corfobation. 

nZTUBE  —  A»  bettoeen  landlord  and  tenant. 
See  Landlord  and  Tenant. 

PAGB. 

FOOD —  Efect  of  a  Federal  tax  upon  oHidee  the  manufacture  of  which  is  for- 
bidden by  a  Staie.^  1.  A  Federal  statute  providing  for  the  taxation  of  persons 
engagedf  in  the  manufacture  or  sale  of  oleomargarine  does  not  authorize  such 
manufacture  or  sale  in  a  State  in  which  either  is  lawfully  forbidden. 

People  v.  Meyer 185 

2.  '  OUomofltgwrine — etatute  prohibiting  the  sale  of  any  evMtance  in  imita" 

tion  of  butter  —  it  is  constitutional  —  the  disdosure  at  the  sale  of  oleomargarine, 
colored  to  imitate  butter,  of  its  true  chartteter.]  Chapter  885  of  the  Iaws  of 
1902,  which  amended  section  26  of  the  Agricultural  Law  by  inserting  therein 
the  following  provision:  **  Any  person  manufacturing,  selling,  ofFering,  or 
exposing  for  sale  any  commodity  or  substance  in  imitation  or  semblance  of 
butter,  the  product  of  the  dairy,  shall  be  deemed  guilty  of  a  violation  of  the 
Agricultural  Law,  whether  he  sells  such  commodity  or  substance  as  butter, 
oleomargarine,  or  under  any  other  name  or  designation  whatsoever,  and 
irrespective  of  any  representations  he  may  make  relative  to  such  commodity 
or  substance,"  is  not  unconstitutional  so  far  as  it  prohibits  the  sale  of  oleo- 
margarine which  has  been  changed  by  the  addition  of  coloring  matter  from 
its  natural  white  color  to  the  vellow  color  of  butter,  even  though  the  seller 
discloses  the  true  character  oi  the  substance  at  the  time  of  the  sale.    Id. 

8.  Quffire,  as  to  tTie  ease  of  deomargarir^  looking  like  butter  in  its 

natural  stcUe.]  Qtuxre,  whether  the  provision  quoted  would  be  unconstitu- 
tional if  oleomargarine  in  its  natural  state  actually  looked  like  dairy -made 
butter.    Id. 

POBECIiOSTTBE  —  Of  a  mortgage. 
See  MoRTOAOB. 

P&AKOHISETAX: 
See  Tax. 

ESAT7D  —  Primary  election  —  afhHtdulent  statement  of  a  eanwiss  and  the 
certificate  of  election  may,  before  the  person  holding  such  certificate  has  tc^cen 
possession  of  the  office,  be  set  aside  by  a  justice  of  the  Supreme  Court. 

See  Matter  of  Rabbitt  «.  Garand 119 

Purchase  of  real  property  at  a  mortgage  foreclosure  sale  by  a  guardian 

ad  litem — grantees  of  the  guardian  ad  litem  are  not  chargeable  with  actual 
fraud. 

See  DuoAN  v.  Sharket 161 

Equity  —  action  to  set  aside  a  deed  for  fraud — a  purchaser  from  the 

fraudulent  grantee  is  entitled  only  to  the  amount  paid. 

See  Flanigan  v.  Skelly 108 

—  Presumption  as  to  a  mf^s  knowledge  of  her  husband's  fraud. 

See  Merritt  v.  Mayfield 470 

See  False  Representation. 

ESATTDXTLEKT  COITVEYANCE — Equity — action  to  set  aside  a  deed  for 
fraud  —  a  purchaser  from  the  fraudulent  grantee  is  entitled  only  to  the 

amount  paid.    Flanigan  v,  Skelly 108 

See  Equity. 

TUJSnSRAL  EZPENSES—  Cf  a  wif^s  burial— duty  of  a  husband  to  pay. 
See  Husband  and  Wife. 
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GAS  COMPANY: 

See  CORPOBATTOK. 

GENERAL  ASSIGNMENT : 

See  Assignment  for  Cbeditors. 

PAoa. 
GIFT  —  Inter  TXYos-'procf  required  to  sustain  it,  espedaUy  in  a  ease  in 
which  the  donor  is  dead  —  it  may  rest  on  a  delivery  to  a  third  person  —  token 
the  proof  is  insufficient  to  sustain  it.]  A  gift  inter  vivos  must  be  established 
by  satisfactory  proof,  and  where  the  matter  is  in  doubt  upon  the  whole  case 
the  gift  must  fail.  Where  the  gift  is  not  asserted  until  after  the  death  of  the 
alleged  donor  the  proof  must  be  as  convincing  as  in  the  case  of  a  gift  eausa 
mortis. 

Such  a  gift  may  be  based  upon  a  delivery  to  a  third  person  for  the  benefit 
of  the  donee. 

In  an  action  brought  by  the  administratrix  of  John  Bray,  deceased,  t:o 
recover  damages  for  the  conversion  of  certain  bonds,  the  defendant  alleged, 
among  other  things,  that  John  Bray  had  left  the  bonds  with  him  for  the 
support  of  his  mother,  Margaret  Bray,  with  directions  to  deliver  them  to  the 
said  Margaret  Bray  upon  the  death  of  the  said  John  Bray.  Margaret  Bray 
died  after  John  Bray,  but  before  the  trial. 

The  defendant  made  no  personal  claim  to  the  bonds  and  asserted  his  will- 
ingness to  deliver  the  bonds  to  the  plaintiff  or  to  the  administrator  of  Mar- 
garet Bray,  according  to  the  determination  of  the  court. 

Upon  the  trial  the  defendant  gave  evidence  tending  to  show  that  John  Bray 
gave  him  $20,000  to  invest  in  the  bonds  in  question  and  to  hold  them  for  the 
support  of  Margaret  Bray. 

The  court  dismissed  the  complaint  and  adjudged  that  the  bonds  be  deliv- 
ered to  the  administrator  of  Margaret  Bray  on  the  ground  that  John  Bray 
had  made  a  gift  of  them  inter  vivos  to  Margaret  Bray. 

Held,  without  determining  whether  the  evidence  was  sufficient  to  estab- 
lish a  trust  for  the  benefit  of  Margaret  Bray,  that  it  did  not  establish  a  gift 
inter  vivos  to  her.    Brat  tJ.  O'Rourke 400 

GRANTOR  AND  GRANTEE  —  0/ rm>2  poprerty. 
See  Vendor  and  Purchaser. 

GUARANTY: 

See  Contract. 

GUARDIAN  AND  WARD— Purchase  of  real  property  at  a  mortgage 
foreclosure  sale  by  a  guardian  ad  lit^m  —  it  is  voidable,  not  void  —  the  ten 
years'  Statute  of  Limitations  applies  to  an  action  to  avoid  the  deed  — 
grantees  of  the  guardian  ad  litem  are  not  chargeable  with  actual  fraud. 

DuGAN  V.  Sharkey 161 

See  Mortgage. 

HEARSAY—  Evidence. 
See  Evidence. 

HIGHWAY—  Appraisal  of  damages  for  a  change  of  grade  in  a  town  high- 
way —  a  petition  therefor  must  allege  that  it  was  previously  graded  and  the 

ownership  of  adjacent  land  by  the  petitioner.    Matter  of  Borup 183 

See  Town. 

The  highway  commissioners  of  a  town  are  "the  municipal  authori- 
ties" thereof  within  the  meaning  of  section  18  of  chapter  37.  of  the  Laws  of 

1848.    People  ex  rel.  N.  Y.  &  R.  Gas  Co.  v.  Cromwell 291 

See  Corporation. 

HIRING  —  Cf  chattels. 
See  BAiLiiBNT. 

HUSRAND  AND  WIFE  —  A  counsel  fee  allowed  pending  an  action  for  a 
separation  cannot  be  collected  from  the  husband^s  executors  after  his  death  —  the 
attorney  cannot  sue  Jor  it.]  1.  Where  a  man,  whose  wife  has  brought  an 
action  against  him  to  obtain  a  separation,  dies  during  the  pendency  of  the 
action  and  before  complying  with  an  order  requiring  him  to  pay  a  counsel 
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fee  of  1250  to  his  wife's  attoraey,  the  wife's  attorney  is  not  entitled  to  collect 
such  sum  of  $250  from  the  husband's  executors,  both  because  the  order  for 
the  payment  of  the  counsel  fee  became  inoperative  on  the  husband's  death, 
and  for  the  additional  reason  that  the  counsel  fee  was  allowed  to  the  wife 
and  not  to  her  attorney.    Ejellooo  v,  Stoddard 187 

2.  Decree  of  divorce  giving  the  custody  of  the  children  to  the  husband  — 

not  modified,  while  the  wife  is  living  with  her  paramour,  so  as  to  allow  her  to 
see  them.]  Where  a  decree  of  absolute  divorce,  obtained  by  a  husband  from 
his  wife  on  the  ground  of  the  wife's  infidelity,  awards  to  the  husband  the 
custody  of  the  infant  children  of  the  marriage,  an  application  made  by  the 
wife,  while  she  continues  to  live  with  her  paramour,  for  a  modification  of 
the  decree  in  order  that  she  may  be  permitted  to  see  the  children  of  the 
marriage  at  stated  times,  should  not  be  granted. 

WOODHOUBE  «.  WOODHOUSE 88 

8.  —  Duty  of  a  husband  to  pay  the  funeral  expenses  of  a  wife  living  apart 
from  him.]  A  surviving  husband  is  under  a  legal  obligation  to  bury  the 
corpse  of  his  wife,  and  may  reimburse  himself  from  the  separate  estate  of 
the  wife  if  she  has  left  an  estate.  If  the  husband  fails  to  perform  this  duty, 
he  is  liable,  in  an  action  to  recover  the  reasonable  value  of  its  performance, 
to  any  person,  who,  on  account  of  the  husband's  neglect,  has  properly 
incurred  the  expense  of  burial.    Watkins  v.  Brown 198 

4. An  amount  paid  by  one  undertaker  to  obtain  the  corpse  of  the  teife  from 

another  undertaker  is  not  chargeable  against  the  hutimnd.'X  In  an  action 
brought  by  a  firm  of  undertakers  to  recover  for  services  rendered  by  them  in 
burying  the  defendant's  wife,  it  appeared  that  at  the  time  of  her  death  the 
defendant's  wife  was  living  apart  from  the  defendant;  that  prior  to  her 
death  she  handed  a  policy  of  insurance  on  her  life,  which  was  payable  to  her 
husband  as  beneficiary,  to  a  friend  named  Hayes,  and  at  the  same  time 
requested  Hayes  to  see  that  she  was  buried;  that  pursuant  to  this  request 
Ha^es  asked  the  plaintiffs  to  provide  for  the  funeral  and  interment;  that 
before  the  plaintifi^  had  been  notified,  the  body  of  the  defendant's  wife  had 
been  sent  by  another  friend  to  the  establishment  of  another  undertaker  named 
Thomas  with  instructions  to  prepare  it  for  burial;  that  Thomas  having  refused 
to  surrender  the  body  unless  be  was  paid  the  sum  of  twenty  dollars,  the  plain- 
tiffs paid  him  that  sum,  took  the  body  and  buried  it. 

There  was  no  proof  of  the  reasonable  value  of  the  services  rendered  by 
Thomas.  The  reasonable  value  of  the  services  rendered  by  the  plaintiffs 
amounted  to  the  sum  of  $115. 

HM,  that  the  plaintiffs  were  entitled  to  recover  the  sum  of  $115,  but 
were  not  entitled  to  recover  the  sum  of  $20  which  they  had  paid  to  Thomas. 
Id, 

5.  Action  by  a  married  woman  for  services  rendered  to  a  boarder  — 

Viey  belong  to  her  Jiusband.]  Where  a  husband  as  the  head  of  the  household 
takes  boarders  into  his  house  and  his  wife  takes  charge  of  the  house,  and 
thus  aids  the  husband  in  carrying  on  the  business  so  maintained  in  the 
house,  her  services  and  earnings  belong  to  the  husband.     Briggs  v.  Devoe..  115 

0. If  the  husband  so  agree  the  sum  thus  earned  belongs  to  the  wife."]^  Where, 

however,  a  wife  renders  services  and  furnishes  meals  to  a  stranger  within  the 
household  under  an  agreement  made  between  herself  and  her  husband  that, 
in  case  she  renders  such  services  and  furnishes  such  meals,  she  alone  shall 
receive  the  recompense  therefor  and  that  it  shall  become  her  separate  prop- 
erty, the  common- law  rights  of  the  husband  to  his  wife's  services  are  abro- 
gated and  she  may  enforce  the  claim  in  her  own  name  and  right.    Id. 

7,  Presumption  as  to  wif^s  knowledge  of  her  husband^  s  fraud.]  Knowl- 
edge by  a  wife  of  a  fraud  committed  by  her  husband  cannot  be  presumed 
from  the  mere  fact  of  the  relationship  existing  between  them. 

Merritt  v.  Matfield 470 

IICPLIED  CONTBACT. 

See  Contract. 

IMPBISONMENT  —  In  civil  actions. 
See  Arrest. 
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INFANT  —  RigMe  and  duties  cf  a  guardian  of  atk  infarU, 
See  GuABDiAN  and  Ward. 

PAOX. 

INJUNCTION  —  A  »tru4sture  connecting  a  steam  surface  railroad  tnth  an 
eleoated  railroad — when  built  on  the  land  of  the  railroad,  although  in  front  cf 
a  house  on  a  street,  it  wiU  not  be  er^oined  at  the  suit  of  the  owner  of  the  house 
not  owning  the  fee  of  the  street. 

See  Bennett  v.  Long  Island  R.  R.  Co 879 

Copartnership  name,  assumed  by  a  corporation  with  intent  to  acquire 

part  of  the  business  and  prevent  the  incorporation  of  the  copartnership  —  equity 
wiU  restrain  the  corporation  from  so  doing. 

See  Pbttbs  v.  American  Watchman's  Clock  Co 345 

To  restrain  a  contractor  from  proceeding  with  the  plumbing  and  drain- 

age  work  upon  a  State  armory  without  the  approval  cf  the  superintendent  of 
buildings  of  New  York  city. 

See  City  of  New  York  v.  Burleson  Co ^ 233 

Rule  as  to  damages  where  they  are  asked  in  an  action  to  er^oin  a 

nuisance. 

See  Bates  v.  Holbrook 548 

INJU&Y. 

See  Negligence. 

INSOLVENCY. 

See  Bankruptcy. 

INSTTSANCE  —  Oral  evidence — inadmissible    to    explain   a  reinsurance"^ 
clause  in  a  policy  whicli  is  unambiguous  and  which  has  already  been  con- 
strued by  the  courts.    Home  Ins.  Co.  v.  Continental  Ins.  Co 1 

See  Evidence. 

INTEB  VIVOS  GIFT. 

See  Gift. 

INTEBBOGATORY—  To  a  commission. 
See  Deposition. 

INTOZICATINa  LiatXOB— Debt  for  liquor  sold  on  credit  to  be  drunk 
on  the  premises — an  action  will  not  lie  to  enforce  it  or  a  promissory  note 

given  therefor.    Wagner  v.  Scherer 203 

See  Bills  and  Notes. 

JOINDER  —  Of  causes  of  action. 
See  Misjoinder. 

Of  parties. 

See  Party. 

JUDOE'S  CHAJtOE—  To  the  jury. 
See  Trial. 

Judicial  notice. 

See  Evidence. 

JUDGMENT  —  By  drfatdt — opening  of  ^failure  of  a  non-resident  witness, 
who  has  promised  to  attend  the  trial,  to  appear. '\  1.  A  judgment  for  $10,000 
against  the  defendant  in  an  action  brought  in  the  first  judicial  district,  to 
recover  damages  for  personal  Injuries,  rendered  by  default  because  of  the 
defendant's  failure  to  proceed  with  the  trial  of  the  action  when  it  was  reached 
upon  the  day  calendar,  should  be  vacated,  where  it  appears  that  the  default 
was  due  to  the  fact  that  one  of  the  defendant's  non-resident  witnesses,  who 
had  promised  to  appear  upon  the  trial  and  was  seasonably  notified  to  do  so, 
failed  to  respond  immediately  to  the  summons. 

In  such  a  case  the  defendant  brings  itself  within  the  spirit,  if  not  the 
letter,  of  rule  7  of  the  special  rules  for  the  regulation  of  Trial  Terms  in  the 
first  judicial  district,  requiring  that  a  case  shall  be  tried  when  reached  upon 
the  day  calendar,  "  unless  it  appears    *    *    *    that  in  consequence  of  the 
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happening  of  an  event  since  the  cause  was  set  down  for  trial,  the  trial  can- 
not with  justice  to  one  of  the  parties  proceed." 

Faist  v.  Mbtbopolitak  Stbebt  R.  Co 508 

2. Purchase  qfajudament  for  lest  than  its  face — offreement  with  the 

delator  to  enforce  it  orUy  to  the  extent  of  the  sum  paid —  a  subsequent  mortgaaee 
of  the  debtor  may  enforce  such  (^cement.]  A  person  who  purchases  Jadg- 
ments  for  less  than  their  face  value,  under  an  agreement  with  the  judgment 
debtor  that  the  latter  shall  be  required  to  pay  onTv  the  purchase  price  of  such 
judgments,  is  not  entitled  to  enforce  such  judgments  for  the  face  value 
thereof,  or  for  more  than  the  price  paid  therefor  by  him,  as  against  the 
holder  of  a  mortgage  given  by  such  judgment  debtor  on  real  property 
inherited  by  him  subsequent  to  the  recovery  of  such  judgments. 

De  Wasdklabb.  «.  De  Wamdelakb 118 

8.  Opening  a  drfauU —  the  discretion  of  the  Special  Term  it  reviewable 

hy  the  Appellate  Division,]  The  discretion  referred  to  in  section  724  of  the 
Code  of  Civil  Procedure,  which  provides,  "  the  court  may  likewise,  in  its 
discretion,  and  upon  such  terms  as  justice  requires,  at  any  time  within  one 
year  after  notice  thereof,  relieve  a  party  from  a  iudgment,  order  or  other 
proceeding  taken  against  him  through  his  mistake,  inadvertence,  surprise 
or  excusable  neglect,"  while  it  is  to  be  exercised  in  the  first  instance  by  the 
court  at  Special  Term,  is  the  discretion  of  the  Supreme  Court  consisting  of 
all  the  Justices  thereof,  and  is  subject  to  review  by  the  Appellate  Division. 

Lawson  e.  Hilton 808 

4.  It  it  not  neeetsa/ry  to  thaw  an  abute  of  discretion,  only  itt  wrongful 

exereite.]  It  is  not  necessary,  in  order  that  such  discretion  of  the  Special 
Term  be  disturbed,  that  the  Appellate  Division  should  determine  that  there 
was  an  abuse  of  discretion;  it  is  sufficient  if  the  Appellate  Division  reaches 
the  conclusion  that  the  discretion  was  wrongly  exercised.    Id. 

6.  When  a  default  thould  be  opened,]    The  defendant  in  an  action  to 

foreclose  a  mortgage  made  a  motion  to  open  a  judgment  rendered  against 
him  by  default.  The  moving  papers  alleged  that  the  default  was  due  to 
the  fact  that  the  day  preceding  the  appearance  of  the  case  on  the  day  calen- 
dar of  the  Special  Term  his  attorneys  had  moved  their  law  offices,  with  the 
result  that  their  papers  were  thrown  into  confusion  and  that  no  one  in  the 
office  of  the  defendant's  attorneys  noticed  that  the  case  was  upon  (he  day 
calendar. 

Held,  that  an  order  denying  a  motion  to  open  the  default  should  be 
reversed  and  the  motion  grant^  upon  payment  of  the  costs  and  disburse- 
ments up  to  the  entry  of  the  judgment,    id. 

6.  Beview  of  final  and  interlocutory  judgmentt.]  When  a  final  judg- 
ment is  entered,  the  interlocutory  judgment  and  the  intermediate  orders 
upon  which  the  final  judgment  is  iMised  merge  in  such  final  judgment, 
and  no  right  to  review  the  interlocutory  judgment  or  ibe  intermediate 
orders  survives  the  entry  of  the  final  judgment,  except  so  far  as  a  review 
of  the  interlocutory  judgment  and  intermediate  orders  is  allowed  on  an 
appeal  from  the  final  judgment.    Bates  v.  Holbrook 548 

Transfer  to  a  corporation  of  the  assets  of  an  association  in  the  hands 

of  receivers — order  approving  the  transfer,  by  the  terms  of  which  the  direct- 
ors of  the  association  were  released  from  all  personal  liability  —  an  action  to 
set  aside  the  order,  so  far  only  as  the  release  was  concerned,  cannot  be  main- 
tained.   Craig  v.  James 541 

See  Corporation. 

Decree  of  divorce  ^ving  the  custody  of  the  children  to  the  husband  — 

not  modified,  while  the  wife  is  living  with  her  paramour,  so  as  to  allow  her 

to  see  them.    Woodhousb  v.  Woodhoube 88 

See  Husband  and  Wife. 

Surrogate's  appraisal  of  a  decedent's  real  property  —  when  a  decree 

fixing  its  value  mav  not  be  modified  because  it  subsequently  sells  for  a  less 
sum  at  auction.    Matter  of  Lowrt 226 

See  SUBBOGATB. 
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>  An  entire  judgment  for  a  defendant  will  be  reversed,  where  not  8Ui>- 

ported  by  proof,  when  it  is  possible  for  the  plaintiff  to  recover. 

Brat  «.  O'RouRKB *. 400 

deeQiVT, 

Agreement  to  pay  a  Judgment  and  to  receive  an  assignment  thereof 

—  want  of  consideration.    Bbll  v.  Pfadenhauer 279 

See  CONTBAGT. 

JUBIBDICnOK  —  (X^ection  that  a  court  ha$  not  juriadiction,  hato  rai$ed. 

See  Le  Brantz  v.  Campbell 583 

PiDUDera  of  a  court. 

See  Court. 

JXnEtY  —  Equity — action  to  set  aside  a  deed  for  fraud  —  a  jury  is  present 
only  to  aid  the  court — the  court  should  make  a  written  decision. 

Flanioan  «.  Skelly 108 

See  Equity. 

KINGS  COUNTY  —  Tax  in  Kings  county  —aeaessment  of  non-reeiaent  lands 
in  that  part  of  t?ie  roll  containing  assessments  against  individuals  —  a  tax  sale 
thereunder  is  invalid  —  it  is  not  legalized  by  section  1  of  chapter  All  of  the  Laws 
of  1^&6  — section  65  of  chapter  427  of  the  Laws  of  1855,  as  amended,  does  not 
apply  to  such  a  case  —  auction  against  State  officers,  not  against  tho  State. 

See  Sanders  v.  Saxton 431 

LABOK  LAW  —  Wliat  temporary  arch  is  not  a  scaffold  within  the  meaning  of 
section  18  of  the  Labor  Law. 

See  Haughey  v.  Thatcher 375 

LACHES  —  Motion  for  leave  to  amend  a  complaint  and  set  up  a  counterclaim 

—  w?ien  it  has  been  once  denied  for  laches  and  it  introduces  new  issues,  it  wiU  be 
refused. 

See  Henry  &  Co.,  Limited,  v.  Talcott 76 

Delay  in  performing  a  contract  for  the  alteration  of  a  machine  — 

remedy  of  the  owner  of  the  machine  —  measure  of  damages. 

/Sw  Rau  «.  Weyand  &  Co 300 

Commission  to  take  teetimony,  denied  where  facls  are  admitted  —  when 

denied  because  of  laches. 

See  Wilcox  v.  Stern 14 

In  moving  to  amend  a  complaint  —  under  what  circumstances  excused. 

See  Blackburn  v.  American  News  Co 83 

LANDLOBJD  AND  TENANT — Fixtures — a  tenant  by  accepting  a  renewal 
of  his  lease  traives  his  right  to  remove  them.'^  1.  A  tenant  who,  upon  first  enter- 
ing into  possession  of  the  demised  premises,  reserves  to  himself  the  right  to 
remove  fixtures  installed  by  him  upon  the  premises,  loses  such  right  if,  upon 
the  expiration  of  the  original  lease,  he  enters  into  a  renewal  lease  contain- 
ing no  reservation  of  such  right,  and  he  is  not  thereafter  entitled  to  remove 
from  the  premises  fixtures  installed  by  him  upon  the  premises  prior  to  the 
execution  of  the  renewal  lease.    Nieland  v.  Mahnken 468 

3. Constructive  eviction  —  declarations  of  a  janitor  that  Tie  thought  an 

odor  came  from  a  vent  pipe.]  Declarations  made  by  a  janitor  of  an  apartment 
house,  to  a  tenant  of  one  of  the  apartments,  that  he  "  thought"  that  an  odor, 
which  had  at  times  penetrated  to  the  tenant's  apartments,  was  due  to  the 
shortness  of  a  certain  vent  pipe  on  the  outside  of  the  building,  are  inadmis- 
sible to  establish  a  constructive  eviction  for  the  reason  that  they  rest  on  an 
inference  by  the  janitor.     Diehl  v.  Watson 445 

8. Scope  of  a  janitofs  authority.'\  Semble,  that  they  are  further  inad- 
missible, where  there  is  no  proof  that  they  were  made  within  the  scope  of  the 
janitor's  authority.    Id. 

4. When  the  odor  does  not  relieve  the  tenant  from  paying  rent.'^    The 

fact  that  the  odor  arose  from  the  pipe  in  question  will  not  defeat  the  hind- 
lord's  claim  for  rent,  where  the  lease  did  not  contain  an  express  or  implied 
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warranty  as  to  the  fitness  of  the  apartment  for  habitation,  and  no  eyidence 
is  given  that  it  became  untenantable  through  any  default  or  wrongful  act  on 
the  part  of  the  landlord.    Id, 

Negligence  — injury  to  a  tenant  from  falling  over  a  heap  of  rubbish  in 

a  yard  used  by  herself  and  her  cotenants  —  liabihty  of  the  landlord  — testi- 
mony of  the  plaintiff  as  to  her  failure  to  look,  and  that  had  she  done  so  she 
would  not  have  seen  the  rubbish  —  sufficiency  of  an  allegation  of  the  land- 
lord's negligence.    Wesnbr  «.  Smith 211 

See  Negligence. 

Eminent  domain — damages  recoverable  against  an  elevated  railroad 

campany  by  a  lessee  —  he  cannot  recover  them  under  a  new  lease  made  after 
the  lessor  has  granted  the  railroad  company  an  easement  of  light,  air  and 

access.    Child  v.  New  York  Elbyatbd  R.  R.  Co 598 

See  Eminent  Domain. 

UKASE: 

See  Landlord  and  Tenant. 

I4EGATEE  ^Of  a  chattel  -—  his  remedy  for  its  recovery  is  not  hy  a  proceeding 
to  compel  the  exeeuti^x  to  account  —  it  is  by  an  action  under  Code  of  Civil  Pro- 
cedure, section  1819. 

See  Matter  of  Egan 56i 

I1EOISI4AT  i/lfcE  —  Bomrs  of. 

See  Constitutional  Li  AW. 

UEN  —  Ifotice  of  mechanics  lien  —  wTien  insufficient.^  A  notice  of  lien 
stated  as  follows: 

"Please  take  notice  that  we,  Louis  Bossert  and  John  Bossert,  «  *  * 
have  and  claim  a  lien  for  the  piincipal  and  interest  of  the  value  and  the 
agreed  price  of  the.labor  and  materials  hereinafter  mentioned.    *    ♦    * 

"  4.  The  labor  performed  and  the  materials  furnished  and  to  he  furnished 
consists  of  wainscoting,  closets,  wardrobes,  dressers,  doors,  jambs,  sashes, 
frames,  headlights,  panels,  backs,  base  trim  and  mouldings,  columns  and 
pedestals,  mantel  shelves  and  steps,  and  the  agreed  price  and  value  thereof 
is  $611.86. 

Dollars 161186 

less  amount  allowed  for  material 8  25 


$603  61 


"6.  The  amount  unpaid  to  the  lienor  for  such  laborer  and  materials  is 
six  hundred  and  three  and  61/100  ($608.61  /lOO)  dollars." 

Bold,  that  the  notice  was  insufficient,  under  section  9  of  the  Lien  Law 
(Laws  of  1897,  chap.  418),  to  create  a  valid  lien.    Bossert  v.  Fox 7 

lilMITATION  OF  ACTION  —  Purchase  of  real  property  at  a  mortgage 
foreclosure  sale  bv  a  guardian  ad  litem  —  it  is  voidable,  not  void  —  the  ten 
years'  Statute  of  Limitations  applies  to  an  action  to  avoid  the  deed. 

DuGAN  «.  Sharket 161 

See  Mortgage. 

LiaUOB  SELLING—  BegutaHon  of. 
See  Intoxicating  LiqnOR. 

IX)AN  —  Personal  property  borrowed  to  be  pledged,  under  a  promise  to  return  it 
at  a  fUeed  date — it  is  **  converted  "  when  not  returned  at  that  date. 

See  Chankalian  v.  Powers 8tS 

IX>NG  IBIiAND  CITY  — *  Aisessment  for  an  improiement  contracted  for  by 
commissioners  appointed  by  special  act —  the  municipality  in  which  the  work  is 
done  is  not  liable  for  its  non-completion-^  assessment  for  the  cost  of  such  work 
—  obligation  assumed  by  the  commissioners — obligation  of  the  city  of  New  York, 
to  which  their  duty  descended — a  party  assessed  is  not  entitled  to  have  the  assess- 
ment vacated. 

See  Astoria  Heights  L.  Co.  v,  Crrr  ov  New  York 618 

App.  Div.— Vol.  LXXXIX.        43 
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XAUCE: 

See  Malicioub  Pbosecution. 

PAOB. 

MALICIOnS  PB0SECT7TI0K  —  And  f alee imprUemmeni— what  must  be 
proved  to  eetablteh  an  action  therefor — probable  cauee — maliee.l  1.  Id  an 
action  brought  to  recover  damages  for  two  malicious  prosecutions  and  one 
false  imprisonment,  it  appeared  that  one  Welstead  and  one  Jennings  each 
claimed  title  to  a  certain  building,  Jenniues'  claim  being  based  upon  a  tax 
deed;  that  Welstead  directed  the  plaintiff  to  make  certain  repairs  to  the 
interior  of  the  building;  that,  in  order  to  gain  admittance  for  Uiat  purpose, 
the  plaintiff  broke  a  padlock  which  had  been  placed  upon  an  unoccupied 
portion  of  the  building. 

Thereupon  the  defendant  laid  an  information  before  a  justice  of  the  peace 
charging  the  plaintiff  with  the  crime  of  malicious  mischief,  in  that  he  had 
violated  subdivision  8  of  section  640  of  the  Penal  Code,  which  provides: 
"A  person  who  willfully  ♦  *  *  severs  from  the  freehold  of  another  ♦  ♦  * 
anything  attached  thereto  •  *  *  shall  be  deemed  guilty  of  a  misde- 
meanor." The  plaintiff  was  arrested  upon  a  warrant  and  was  subsequently 
discharged  by  the  justice. 

He  returned  to  the  building  and  for  several  days  continued  to  make  the 
repairs  directed  by  his  employer.  Upon  attempting  to  enter  the  building  one 
day,  he  was  met  at  the  door  by  the  defendant  and  two  officers,  who  refused 
to  allow  him  to  go  inside.  After  some  words,  the  plaintiff  pushed  a^inst, 
and  by,  the  defendant  and  entered  the  building.  He  was  immediately 
seized  and  handcuffed  by  the  combined  efforts  of  the  defendant  and  the 
officers,  the  latter  acting  under  the  instructions  of  the  defendant. 

The  plaintiff  was  then  taken  before  a  justice  of  the  peace,  where  he  was 
charged  upon  the  information  of  the  defendant  with  violating  section  465  of 
the  Penal  Code  which  prohibits  a  person  from  \ising  force  or  yiolence  in 
entering  upon  any  lands  of  another.  The  plaintiff  was  admitted  to  bail  and 
was  subsequently  tried  and  discharged. 

The  defendant,  was  an  attorney -at-law  who  had  been  engaged  in  active 
practice  for  fifteen  ^rears,  and  at  the  time  both  arrests  were  made  he  was 
aware  that  the  plaintiff  was  in  Welstead  s  employ  and  was  upon  the  premises 
by  Welstead's  direction  and  that  Jennings  had  instituted  summary  pro- 
ceeedings  to  recover  possession  of  the  property. 

HM,  that  to  sustain  the  action  so  far  as  it  related  to  the  malicious  prose- 
cutions, it  was  necessary  for  the  plaintiff  to  establish  that  the  prosecutions 
had  been  instituted  by  the  defendant,  that  they  had  been  terminated  in  the 
plaintiff's  favor,  that  there  was  no  probable  cause  for  the  prosecutions 
and  that  the  defendant  acted  with  malice; 

That  a  finding  that  both  the  malicious  prosecutions  were  instituted  with- 
out probable  cause  and  with  malice  was  justified  by  the  evidence; 

That  as,  at  the  time  that  the  second  arrest  was  made,  the  plaintiff  had  not 
committed  or  attempted  to  commit  a  crime  in  the  presence  of  the  defendant 
or  the  officers,  such  arrest  was  unlawful  and  that  the  defendant,  by  direct- 
ing the  officers  to  make  the  arrest,  rendered  himself  liable  in  an  action 
for  false  imprisonment.    McMoriiis  v.  Howell 272 

2. Action  by  one  wJio  knows  that  the  defendant  has  a  claim  againet 

him  in  excess  of  his  own.]  A  person  who  institutes  an  action  in  a  Justice's 
Court  upon  a  valid  claim,  against  a  person  whom  he  knows  has  a  valid  claim 
against  him  exceeding  the  amount  of  his  claim,  does  not  thereby  render 
himself  liable  to  an  action  for  malicious  prosecution  even  though  he  was 
inspired  by  a  malicious  purpose  in  bringing  the  action. 

Coleman  v.  Botsford 104 

3. Proof  of  maXice  is  not  mfficient — probal>le  cause  where  ths  fo/Cts  are 

undisputed — the  question  is  one  for  the  court.]  In  an  action  for  malicious 
prosecution  both  malice  and  a  want  of  probable  cause  must  be  shown;  if 
the  facts  bearing  upon  the  question  of  probable  cause  are  undisputed,  the 
question  of  probable  cause  is  one  for  the  court  and  not  for  the  jury.    Id. 

4. Abuse  of  process.]    A  recovery  had  in  such  a  case  upon  the  theory 

of  a  malicious  prosecution  cannot  be  sustained  upon  appeal,  on  the  ground 
that  the  defendant  was  guilty  of  an  abuse  of  process,  it  having  been  shown 
on  the  trial  that  he  had  brought  several  actions  upon  his  claim,  but  had 
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withdrawn  them  before  trial,  where  no  such  claim  of  abuse  of  process  was 
alleged  in  the  complaint  or  was  suggested  upon  the  trial,    id. 

MANDAMUS  —  Return  to  an  altemtU%f)e  writ  of  mandamus  to  compel  the 
rekUor^i  restitution  to  office  —  it  must  in  each  defense  deny  his  unlawful 
remowU  from  office,]  1.  Where  the  return  filed  by  the  commissioners  of 
taxes  and  assessments  of  the  city  of  New  York  to  an  alternative  writ  of 
mandamus,  requiring  them  to  show  cause  why  they  should  not  reinstate  the 
relator  in  the  position  of  deputy  tax  commissioner,  from  which  he  claims 
that  he  has  been  unlawfully  removed,  sets  forth  several  affirmative  defenses, 
but  fails  to  incorporate  in  each  of  such  defenses  a  denial  of  an  allegation 
contained  in  the  writ,  *'  That  the  relator  was  removed  without  being  allowed 
the  opportunity  of  making  an  explanation  and  without  a  written  statement 
showmg  the  true  reason  for  his  said  alleged  removal  being  filed  in  the  said 
department  other  than  as  above  specified,"  each  of  such  defenses  is  demur- 
rable.   People  ex  rel.  McEnboe  «.  Wells 89 

2. Directions,  not  raised  below,  are  not  available  on  appeal^    Where  the 

respondent  m  an  alternative  writ  of  mandamus,  at  the  close  of  the  relator's 
evidence,  moves  for  a  decision  in  his  favor  upon  the  issues  raised  by  the 
return,  and,  at  the  close  of  the  whole  evidence,  moves  for  Judgment  and  for 
a  finding  that  the  issues  of  fact  were  as  stated  in  the  return,  but  does  not 
specify  as  one  of  the  grounds  of  such  motions  that  there  was  a  failure  of  the 
relator's  proof  in  a  certain  particular,  he  cannot  raise  the  latter  objection  for 
the  first  time  upon  an  appenl  from  an  order  granting  a  peremptory  writ. 

People  ex  rel.  Eennt  «.  Folks 171 

MANT7F ACT  U  KE  —  Contract  to  alter  a  macfUne. 
See  Contract. 

MASTEK  AND  SEBVANT  —  Written  agreement  settling  a  strike  of 
employees  and  providing  for  an  arbitration  committee  —  an  employee,  work- 
ing by  the  week,  cannot  recover  for  three  days'  work  by  showing  that  the 
employer  did  not  pay  certain  mone]^  agreed  to  be  paid  —  he  is  bound  first  to 
resort  to  the  arbitration  —  parol  evidence  to  vary  the  written  agreement  is 
incompetent  —  ^lUBre  as  to  the  validity  of  such  an  agreement. 

Eden  v.  Silberberg 259 

See  Contract. 

Notice  to  an  employer  required  by  section  2  of  chapter  600  of  the 

Laws  of  1902 —  it  need  not  be  given  where  the  cause  of  action  existed  under 
the  common  law  —  quare  as  to  the  constitutionality  of  the  act  if  it  required 

notice  In  such  a  case.    Robin  v,  Lidobrwood  Manufacturing  Co 245 

See  Negligence. 

r-  The  employee  of  a  corporation,  entitled  to  preference  in  payment 

under  a  general  assignment,  defined  —  the  duties,  not  the  title  of  the  position, 

determine  the  quesuon.    Hopkins  v.  Cromwell 481 

See  Assignment  for  Creditors. 

\ Ir^ury  of  a  servant  through  negliffenee. 

See  Negligence. 

MBCHANIO'S  UEN : 

See  Lien. 

HXmOiRAJSTDW,— Admissibility  of,  in  evidence. 
See  Evidence. 

MEKQEB —  When  a  mortgage  is  merged  in  the  title  conveyed  to  the  mortgagee. 

See  Braun  v.  Yollmer 48 

MISJOIKDEB  —  Joinder  of  catises  of  action  —  w/iere  a  complaint  askinp  for 
an  accounting  alleges  one  primary  right  and  one  subject  of  action,  the  distiiic- 
tion  between  liability  in  a  representative  and  in  an  individual  capacity  is  imma- 
terial—  what  causes  of  action  are  properly  joined  —  in  equity  all  the  causes  of 
action  need  not  affect  all  the  parties  in  tTie  same  way.]  1.  In  an  action  brought 
by  Cornelia  H.  B.  Rogers  against  Philip  H.  Wheeler  and  John  H.  Stod- 
dard, individually  and  as  executors,  etc..  of  Lucy  E.  Stoddard  and  John 
W.  Sweeney,  as  executor,  etc.,  of  George  S.  Wheeler,  it  appeared  from  the 
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complaint  that  Samuel  T.  Rogers,  the  plaiatiif's  predecessor,  and  A.  8. 
Wheeler  made  a  written  contract  by  which  Wheeler  agreed  to  invest  the 
moneys  of  Rogers  in  realty  sold  for  unpaid  taxes,  to  do  all  the  business 
connected  with  the  purchase  and  management  of  the  property  and  to  pay 
send-annually  to  Rogers  a  proportion  of  the  interest,  retaining  the  balance  \ 
thereof  as  his  compensation.  The  contract  was  made  binding  upon  Wheeler's  i 
executors,  administrators  and  assigns.  ' 

Upon  the  death  of  A.  8.  Wheeler,  which  occurred  after  the  interest  of 
Rogers  had  passed  to  the  plaintiff,  George  8.  Wheeler  was  appointed  his 
executor,  ^ncy  B.  Wheeler,  the  wife  of  A.  8.  Wheeler,  as  his  assignee  and 
as  his  legatee  and  devisee,  received  the  property,  business  and  assets  in  ques- 
tion, and  in  such  capacity,  and  also  by  her  own  individual  agreement  with 
the  plaintiff,  carriea  on  the  business  under  the  original  contiact. 

Upon  her  death  the  said  George  8.  Wheeler  became  her  executor,  and  as 
such,  and  bv  virtue  of  his  own  individual  agreement,  he  carried  on  the 
business  undfer  the  original  contract.  Upon  his  death,  Lucy  E.  8toddard 
succeeded  him  as  executrix  of  Mrs.  Wheeler,  and  as  such,  and  by  her  indi- 
vidual contract,  she  carried  on  the  business.  Upon  the  death  of  Lucy  £. 
Stoddard  the  defendants  John  H.  Stoddard  and  Fhilip  H.  Wheeler  became 
her  executors,  and  as  such  and  by  virtue  of  their  own  individual  agreement, 
carried  on  the  business. 

The  relief  demanded  was  an  accounting  for  the  fund. 

Held,  that  the  agency  created  by  the  contract  involved  elements  of  trust 
and  confidence  beyond  those  incident  to  cases  of  naked  agency  and  juati- 
fied  the  maintenance  of  an  action  in  equity  for  an  accounting; 

That,  as  the  facts  alleged  showed  one  primary  right,  namely,  that  to  an 
accounting  for  the  fund,  and  one  wrong  done  by  the  defendants,  namely,  the 
failure  to  account  for  it  after  havinjB[  it  in  their  charge,  the  complaint  did 
not  state  more  than  one  cause  of  action; 

That  the  distinction  between  liability  founded  upon  the  obligation  of  the 
defendants  in  their  representative  capacities  and  upon  their  individual 
agreements  was  not  material; 

That,  assuming  that  the  complaint  stated  more  than  one  cause  of  action, 
the  causes  of  action  arose  out  of  transactions  connected  with  the  same  sub- 
ject of  action  and  misht  be  united  under  subdivision  9  of  section  484  of  the 
Code  of  Civil  Procedure; 

That,  admitting  that  causes  of  action  were  stated  against  the  defendants 
individually  and  in  their  representative  capacities,  the  causes  of  action 
having  arisen  out  of  transactions  connected  with  the  same  subject  of  action, 
might  be  joined  under  section  1815  of  the  Code  of  Civil  Procedure; 

That  the  action  being  one  in  equity,  it  was  not  necessary  that  the  causes 
of  action  should  affect  all  of  the  defendants  to  the  same  extent  or  in  the 
same  way.    Rogers  v.  Wheeler - 436 

2. Action  for  injury  to  the  person  and  to  personal  pi*operty — two  eau$e$ 

of  action  exist  —  tits  plaintiff  will  be  required  to  state  t/iem  separately.}  An 
jnjury  to  the  person  and  an  injury  to  personal  property  resulting  from  the 
same  negligent  act  ^ive  rise  to  two  independent  causes  of  action,  and  as 
the  statutes  of  limitations  governing  such  two  causes  of  actions  are  different, 
they  should  not  be  pleaded  in  a  single  count,  and  the  plaintiff  will  be 
required  to  separately  state  and  number  them.    Powers  v,  Sherih 91 

ft Demurrer  to  misjoinder  of  causes  of  action  not  separately  statedJ] 

Semble,  that  where  causes  of  action  which  may  not  be  joined  are  pleaded 
in  a  single  count  the  defendant  may  demur  for  misjoinder  without  first 
requiring  that  the  causes  of  action  be  separately  stated  and  numbered.    Id. 

Cf  parties. 

*  See  Party. 

mSBEPBESENT  ATION  : 

See  False  Representation. 

MONEY  RECEIVED  —  Action  for  money  had  and  received  based  on  the  eon- 
version  of  a  check  —  counterclaim  of  a  judgment  recovered  on  the  cheek  by  a 
th%rd  person  and  assigned  to  the  defendant. 

See  SiLYBB  V,  Erellman .368 
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XO&T0AQE  —  Conteyance  of  the  equity  of  redemption  to  tlie  mortgagee  — 
concurrent  option  of  purchase  given  by  the  mortgagee  to  the  mortgagor,  the  father 
of  the  owner  of  the  equity  of  redemption  —  merger  of  the  mortgage  in  the  title 
conveyed  by  tlie  deed — competency  of  the  owner  of  the  equity  of  redemption  to 
extinguish  that  right  after  suit  brotcght  for  the  foreclosure  of  the  mortgage.] 
1.  Ghibriel  J.  Wol£F,  after  executing  two  mortgages,  one  for  $9,000  and 
one  for  $4,000  upon  premises  owned  by  him,  conveyed  said  premises  to  his 
daughter  Eugenie  J.  Wolff.  Subsequently,  Ernst  Von  Au,  the  holder  of 
the  $4,(00  mortgage,  brought  an  action  to  foreclose  such  mortgage. 
During  the  pendency  of  the  action  Eugenie  J.  Wolff  conveyed  the  premisea 
to  Yon  Au  by  a  warranty  deed,  subject  to  both  mortgages  and  certain 
unpaid  taxes  and  water  rents.  The  deed  contained  a  covenant  against  other 
incumbrances  and  for  quiet  enjoyment. 

On  the  same  day  a  stipulation  for  the  discontinuance  of  the  foreclosure 
action  was  formally  executed.  There  was  also  executed  on  that  day  between 
Yon  Au,  as  part)r  of  the  first  part,  and  Gabriel  J.  Wolff,  as  party  of  the 
second  part,  an  instrument  providing:  "  Now  this  indenture  witne&seth, 
tfaAt  the  part^  of  the  first  part,  for  and  in  consideration  of  the  sum  of  one 
dollar  to  him  m  hand  paid  at  or  before  the  ensealing  and  deliverv  of  these 
presents,  by  the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  agrees  to  and  with  the  said  party  of  the  second  part,  that 
upon  the  payment  of  the  said  sum  of  thirteen  thousand  nine  hundred  and 
fifty-seven  21  /  dollars,  to  him  the  said  party  of  the  first  part,  by  the  said 
party  of  the  second  part,  or  his  legal  representatives,  on  or  at  any  time  before 
the  31st  day  of  July,  Eighteen  hundred  and  eighty,  he  will  convey  the  said 
premises,  number  251  East  10th  Street,  New  York  City,  unto  the  said  party 
of  the  second  part,  his  heirs,  executors  or  assigns. 

"And  it  is  understood  and  agreed  that  the  said  Nine  thousand  dollars^ 
first  mortgage  or  another  of  that  amount  in  its  place,  be  taken  as  a  part 
payment  of  said  $18,957.21  X on  such  conveyance  aforesaid." 

The  $18,957.21  mentioned  in  the  agreement  represented  the  incumbrances 
upon  the  premises,  together  with  interest  and  accumulations  thereon,  cal- 
culated to  the  time  of  the  making  of  the  agreement  and  also  the  costs,  dis- 
bursements and  counsel  fees  in  the  foreclosure  action.  The  instrument  was 
duly  recorded,  but  Wolff  did  not  pay  or  tender  to  Yon  Au  the  amount  speci- 
fied in  the  agreement.  He  died  in  1881,  and,  so  far  as  appears,  neither  he 
nor  his  heirs  ever  made  any  claim  under  the  agreement  in  question. 

The  mortgage  held  by  Von  Au  was  formally  discharged  of  record  in  1884. 
In  1887  Yon  Au  conveyed  the  premises  to  a  third  party. 

Held,  that  the  agreement  made  between  Yon  Au  and  Gabriel  J.  Wolff 
did  not  render  the  title  to  the  premises  unmarketable; 

That  such  agreement  simply  conferred  upon  Wolff  an  option  to  purchase 
the  premises  within  the  time  specified  and  at  the  consideration  therein  men- 
tioned and  did  not  operate  to  render  the  deed  from  Eugenie  J.  Wolff  to 
Yon  Au  a  mortgage  to  secure  the  indebtedness  specified  in  the  agreement; 

That  the  mortgage  held  by  Yon  Au  merged  in  the  deed  to  him  as  soon 
as  he  obtained  title,  and  that  the  fact  that  it  was  subsequently  formally 
discharged  was  of  no  consequence; 

That  It  IS  competent  for  the  owner  of  the  equity  of  redemption  of  mort- 
gaged premises,  after  suit  brought,  to  convey  the  premises  to  the  holder  of 
the  mortgage  and  thus  cut  off  any  right  of  redemption. 

&RAUN  V.  YOLLHER 43 

2. Purchase  of  real  property  at  a  mortgage  foreclosure  sale  by  a  guardian 

ad  litem  —  it  is  voidable,  not  -void.]  The  purchase  of  mortgaged  real  prop- 
erty at  a  foreclosure  sale  held  in  1864,  by  the  guardian  fid  litem  of  the  infant 
owners  of  the  equity  of  redemption,  inured  to  the  benefit  of  such  infants. 
Such  a  purchase,  however,  was  not  absolutely  void,  but  was  only  voidable 
at  the  instance  of  the  infants.    Dugan  v.  Shabkbt 161. 

8. The  ten  yeari  Statute  of  Limitations  applies  to  an  action  to  avoid  the 

deed.]  An  action  by  the  owners  of  the  equity  of  redemption  to  avoid  the 
deed  and  declare  the  trust,  is,  except  as  affected  by  the  infancy  of  the  owners 
of  the  equity  of  redemption,  governed  by  the  ten  years'  Statute  of  Limita- 
tioos  preBcnbed  in  section  888  of  the  Code  of  Civil  Procedure. 
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Where,  therefore,  the  owners  of  the  equity  of  redemption  do  not  bring  the 
action  to  avoid  the  deed  and  establish  the  trust  until  more  than  sixteen 
Years  after  the  youngest  of  such  owners  has  attained  her  majority,  the  action 
is  barred  by  the  Statute  of  Limitations.    Id, 

4. Orantef  cf  the  guardian  ad  litem  are  not  chargeable  with  actual 

fraud.]  Grantees  of  the  guardian  ad  litem  for  a  valuable  consideration  can- 
not be  charged  with  actual  fraud  perpetrated  by  the  guardian  ad  litem, 
unless  knowledge  of  such  fraud  is  brought  home  to  them.    Id. 

5. Eeeeiver  in  supplementary  proceedings  —  action  by,  to  set  aside  a 

chattel  mortgaf/e.]  A  receiver  in  supplementary  proceedings  may  bring  an 
action  in  equity  to  set  aside  a  chattel  mortgage,  made  by  the  Judgment 
debtor,  on  tne  ground  that  it  was  not  filed  in  Uie  proper  county. 

Brunnbmbr  V.  Cook  &  Bernhbimbb  Co 406 

6. Memorandum  of  the  mortgaged  chattels,  uthen  admissible.]  A  memo- 
randum of  the  mortgaged  chattels,  which  a  witness  testified  was  correct  in 
its  details  and  prices  to  the  best  of  his  belief  at  the  time  of  the  foreclosure  of 
the  chattel  mortgage,  and  that  it  was  a  copy  of  the  ori^nal  memorandum 
which  he  had  made  and  lost  several  years  before,  is  admissible  in  evidence 
upon  the  trial  of  the  action.    Id. 

Purchase  of  a  judgment  for  less  than  its  face  —  agreement  with  the 

debtor  to  enforce  it  only  to  the  extent  of  the  sum  paid  —  a  subsequent  mort- 
gagee of  the  debtor  may  enforce  such  agreement. 

De  Wandelabb  V,  De  Wandelabr 113 

See  Judgment. 

XOnOH'  AND  OBDEB  —  Motion  for  leave  to  amend  a  complaint  and  set  up 
a  counterclaim  —  when  it  lias  been  once  denied  for  laches  and  it  introduces  new 
issues  it  wiU  be  refused  —  moving  affidavit  made  by  tJie  attorney  instead  of  the  party, 

/Ss«  Henby  &  Co.,  Limited,  tj.  Talcott 76 

Opening  a  default  —  the  discretion  of  the  Special  Term  is  reviewable  by 

the  Appdlate  Division  —  it  is  not  necessary  to  show  an  abuse  of  discretion,  only 
its  wrongful  exercise  —  wh^n  a  drfault  should  be  opened. 

See  Lawbon  v.  Hilton 808 

Husband  and  wife  —  a  counsel  fee  allowed  pending  an  action  for  a 

separation  cannot  be  collected  from  the  husbancPs  executors  (tfter  his  death  —  the 
attorney  cannot  sue  for  it. 

See  Kellogg  v,  Stoddard 137 

ejection  that  a  moving  affidavit  was  made  by  the  attorney — not  first 

considered  on  appeal  —  knowledge  af  the  facts  by  the  attorney. 

Wbstinghousb,  C,  K.  &  Co.  v.  Remington  S.  Co  196 

Motion  for  a  new  trial. 

See  New  Trial. 

MXJNICIPAL  COBPO&ATION  —  Assessment  for  an  improvement  contracted 
for  by  commissioners  appointed  by  a  special  act — tJie  municipality  in  which  the  work 
is  done  is  not  liable  for  its  non-compiletion  —  assessment  for  Hie  cost  of  such  work — 
obligation  assumed  by  tlie  commissioners — obligation  of  the  dtv  of  New  York,  to 
which  their  duty  defended — a  party  assessed  is  not  entitled  to  have  the  assesstnent 
vacated.]  1.  Chapter  514  of  the  Laws  of  1890  provided  for  the  appointment 
by  the  mayor  of  Long  Island  City  of  three  commissioners,  called  *'  Grand 
avenue  improvement  commissioners,"  who  were  directed  and  empowered 
to  pave  and  otherwise  improve  a  portion  of  Grand  avenue.  The  expenses 
attending  the  improvement  were  to  be  met  in  the  first  instance  by  the  issu- 
ance by  the  commissioners  of  certificates  of  indebtedness  which  should  not 
exceed  in  amount  the  par  value  of  $200,000.  These  certificates  were  to  be 
signed  by  the  commissioners  or  a  majority  of  them,  and  countersigned  by  the 
treasurer  of  Long  Island  City. 

It  was  provided  that  they  might  be  issued  directly  in  payment  for  such 
improvements  and  expenses,  or  be  sold  or  nefi:otiated  to  obtain  money  to 
pay  therefor  or  to  pay  interest  on  the  outstanding  certificates,  and  that  all 
money  realized  from  the  sale  thereof  should  be  forthwith  deposited  with 
the  treasurer  and  receiver  of  taxes  of  the  city. 
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The  act  provided  for  the  levying  and  collection  of  an  assessment  on  the 
property  benefited,  "  so  that  the  entire  costs,  charges  and  expenses  of  such 
opening,  widening,  straightening  and  improvement  may  be  defrayed  out  of 
and  with  the  proceeds  of  such  assessment*  without  any  cost  or  expense  to 
Uie  city  at  large." 

The  act  further  declared  that  "all  moneys  received  by  said  treasurer  in  pay- 
ment of  such  assessments,  or  interest  thereon,  shall  be  placed  to  tke  credit 
of  the  fund  to  be  known  as  the  '  Grand  avenue  and  Main  street  improvement 
fund,'  and  shall  be  kept  separate  and  apart  from  all  other  moneys  in  his  hands; 
and  no  part  thereof  shall  ever  be  expended  by  him  except  m  payment  of 
the  interest  or  for  the  purchase  or  redemption  of  the  principal  of  said 
Grand  avenue  and  Main  street  improvement  certificates." 

It  also  provided  that,  in  the  event  of  a  failure  to  pay  the  assessment  within 
a  certain  time,  the  land  should  be  sold  by  the  treasurer  and  receiver  of  taxes 
of  the  city. 

Pursuant  to  the  provisions  of  the  act,  the  improvement  commissioners 
entered  Into  a  single  contract  for  the  entire  work  and  issued  for  value  the 
full  amount  of  certificates  of  indebtedness  authorized  by  the  act.  The  com- 
missioners of  estimate  and  assessment  made  assessments  for  benefits  and 
awards  for  damages,  and  their  action  was  confirmed  by  the  court.  The  con- 
tractor proceeded  with  the  prosecution  of  the  work  until  1898,  when,  the 
certificates  of  indebtednesss  and  their  proceeds  having  been  exhausted,  he 
stopped  by  direction  of  the  improvement  commissioners,  leaving  a  consid- 
erable portion   of   the  work  unfinished. 

In  1893  an  act  was  passed  creating  a  general  improvement  commission  for 
Long  Island  City,  providing  that  all  special  improvement  commissioners 
who  had  not  completed  their  duties  on  or  before  December  1, 1898,  should  be 
abolished  on  that  dav  and  that  the  improvements  left  unfinished  by  them 
should  be  completed   by   the  general  improvement  commission.    It  was 

Erovlded  that  the  necessary  funds  should  be  obtained  by  the  use  of  Long 
}land  City  bonds,  issued  on  the  requisition  of  the  general  improvement  com- 
mission, and  that  as  the  work  was  completed  the  cost  thereof  should  be 
assessed  upon  the  lands  benefited. 

The  general  improvement  commission  made  no  attempt  to  complete  the 
improvement  of  Grand  avenue  nor  did  the  property  owners  take  any  steps 
to  compel  them  to  do  so. 

JSeld,  that  no  liability  was  imposed  upon  Long  Island  City  by  anything 
done  under  the  act  of  1890,  or  by  the  failure  of  the  Grand  avenue  improve- 
ment commissioners  to  complete  the  improvements  authorized  by  the  act, 
for  the  reason  that  such  act  granted  no  power  to  the  city  and  imposed  no 
duty  upon  it; 

Tliat  there  was  no  contract  with  the  property  owners  on  Grand  avenue 
that  the  cost  of  the  improvement  should  not  exceed  the  amount  of  the 
assessments,  or  that  the  entire  work  should  be  completed  with  the  certificates 
of  indebtedness  which  the  improvement  commissioners  were  authorized  to 
issue; 

That  if  there  was  any  contract  made  with  the  property  owners  it  was 
made  by  the  improvement  commissioners,  and  that  the  only  contract  obli- 

fation  which  they  assumed  was  to  honestly  and  diligently  discharge  the 
uties  imposed  upon  them  by  the  act  of  1890; 

That  the  city  of  New  York  was,  under  chapter  878  of  the  Laws  of  1897, 
liable  for  anj  damages  resulting  from  the  failure  of  the  general  improve- 
ment commission,  created  by  the  act  of  1893,  or  from  its  own  failure  to  com- 
plete the  Grand  avenue  improvement: 

That  this  failure  and  consequent  liability  for  damages  did  not  entitle 
owners  of  property  on  Grand  avenue,  who  did  not  claim  that  their  assess- 
ments were  unreasonable,  to  maintain  an  action  in  which  the  city  of  New 
York  was  the  sole  party  defendant,  to  have  the  assessments  canceled  and 
annulled  and  to  restrain  the  defendant  from  taking  any  proceedings  to  col- 
lect the  same.    Astoria  Heights  L.  Co.  v.  City  of  New  York 613 

2.  dubmimon  of  the  qusition  <u  to  the  reincorporation  of  a  village — 

v>7ien  a  petition  is  made  therrforthesuhmieeUm  must  he  made  within  a  reaeonable 
time.]  Section  800  of  the  Village  Law  (Laws  of  1897.  chap.  414)  provides 
as  follows:  ''A  village  incorporated  by  special  law  and  subject  to  its  pro- 
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▼isions  may  be  reincorporated  under  this  chapter  by  adopting  a  proposition 
therefor.  Such  a  proposition  may  be  submitted  at  an  annual  election  or  at 
a  special  election  to  be  called  for  that  purpose.  The  board  of  trustees  of 
such  a  village  may  upon  its  own  motion,  and  shall  upon  the  petition  of 
twenty -five  electors  assessed  upon  the  last  assessment  roll  of  the  village, 
cause  to  be  submitted  at  a  village  election,  a  proposition  for  such  reincor- 
poration. *  •  *  A  proposition  for  the  reincorporation  of  a  village  under 
&iis  article  shall  not  be  submitted  at  an  election  either  annual  or  special  dur- 
ingthe  months  of  February  or  March." 

HM,  that  while  the  section  confers  upon  the  trustees  of  a  village,  to  whom 
such  a  petition  is  presented,  a  discretion  as  to  the  time  when  the  proposition 
shall  be  submitted  to  the  electors,  such  discretion  is  not  arbitrary,  but  must 
be  reasonably  exercised; 

That  the  trustees  are  bound  to  submit  the  question  within  a  reasonable 
time,  and  are  not  entitled  to  delay  such  submission  for  a  period  of  eight 
months  In  order  that  the  Question  may  be  submitted  at  a  general  election. 

Pboflb  ex  rbl.  Fleming  v.  Dalbt 15ft 

8. Village   eidewdUc — the  expense  therecf  is  not  eoUeeiible  from   an  , 

owner  uoho  has  not  received  tJie  notice  to  do  the  work  required  by  the  tUlage  ' 

eharter.]    Where  the  trustees  of  the  village  of  Walden,  when  directing  the  ( 

flagging  of  a  sidewalk,  fail  to  comply  with  the  provision  of  section  51  of  the  I 

village  charter  (Laws  of  1870,  chap.  777.  as  amd.),  providing  that  there 

shall  be  served  upon  the  owner  or  occupants  of  the  land  adjoining  the 

sidewalk  to  be  improved,  twenty  days  before  the  expiration  of  the  time 

specified  for  the  performance  of  the  work,  **  a  copy  of  such  order,  together 

with  a  notice  that,  if  the  same  be  not  done  within  the  time  specified  by  the 

several  owners  or  occupants  of  the  adjacent  lands,  it  will  be  done  by  said 

trustees  at  the  expense  of  such  owners  or  occupants,"  the  village  cannot,  in 

the  event  of  the  refusal  of  an  owner  of  property  adjoining  the  sidewalk 

to  pay  the  assessment  levied  against  him  therefor,  maintain  an  action  to 

recover  the  amount  of  such  assessment,  even  though  the  property  owner 

knew  that  the  sidewalk  was  being  laid.    Village  of  Walden  o.  Rblyea.  .  241 

4. Oeneral  promHone  of  a  village  charter,  hdd  not  to  cover  matters  eUe- 

where  specifically  provided  for.]  In  view  of  the  fact  that  sections  50  and  51 
of  the  village  charter  make  specific  provision  with  respect  to  the  laying 
.  and  repairing  of  sidewalks,  section  48  of  the  village  charter,  giving  the 
trustees  power  ''  to  cause  any  street,  alley,  lane,  highway  or  public  grounds 
in  said  village  to  be  graded,  leveled,  paved,  repaired,  macadamized,  planked 
or  graveled,"  will  not  be  considered  to  cover  sidewalks.    Id. 

/  5.  CoT^miusXion  of  land  for  street  purposes  in  New  York  city  —  the  cor- 

poration counsel  who  Jias  given  notice  of  confirmation  of  the  commissioners*  report ^ 
may  object  thereto.]  The  fact  that  the  corporation  counsel  of  the  city  of  New 
York  has  given  notice,  pursuant  to  statute,  that  the  report  of  commission- 
ers of  estimate  and  assessment  appointed  in  a  condemnation  proceeding  will 
be  presented  for  confirmation,  does  not  preclude  the  corporation  counsel 
from  opposing  the  confirmation  of  the  report  on  the  hearing  before  the 
Special  Term,  or  from  taking  an  appeal  from  the  order  confirming  it. 

Matter  of  Citt  of  New  York  (Foster  Ave.) 490 

6.  Measure  of  damages  where  the  land  has  already  been  dedicated  for  street 

purposes.]    Where  land  taken  in  the  proceeding  has  previously  been  dedi-  ^ 

cated  by  the  abutting  owner  for  street  purposes,  the  basis  of  the  award 

should  be  the  depreciation  in  the  value  of  the  abutting  property,  resulting 

from  the  fact  that  the  land  in  question,  which  has  already  been  dedicated 

to  street  purposes,  has  been  acquired  in  fee  by  the  city  of  New  York  for 

street  purposes. 

Where  the  commissioners  first  award  the  fee  value  of  such  land,  and,  upon 
having  the  fact  that  the  land  has  already  been  dedicated  to  street  purposes 
brought  to  their  attention,  reduce  the  award  to  one-half,  the  award  should 
be  vacated,  it  being  evident  that  the  value  of  the  land  condemned  was  still 
assumed  as  the  basis  of  the  award,  instead  of  the  depreciation  in  the  value  of 
the  abutting  property.    Id. 

7. Removol  of  a  case  from  the  Municipal  Court  of  New  York  dty  —  a 

motion  to  discontinue  not  granted  pending  an  applieation  thertfor.]    Where  the 
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defendant,  in  an  action  brought  in  a  Municipal  Court  of  the  city  of  New 
York,  makes  application  to  have  the  cause  removed  to  the  County  Court, 
and  submits  the  necessary  undertakino^  to  the  justice  for  his  approval,  the 
jurisdiction  of  the  justice  is  halted  until  he  passes  upon  the  sufficiency  of 
the  undertaking;  he  has  no  power,  while  the  matter  of  the  sufficiency  of  the 
undertaking  is  pending  betore  him  undetermined,  to  grant  the  putintifTs 
motion  to  discontinue  the  action.    Meisen  v,  Rothfeld 447 

8. Delay  in  deciding^  in  the  second  department,  appeals  from  the  New 

York  Municipal  Court  erplained.'^  The  delay  of  the  Appellate  Division  in 
the  second  department,  in  disposing  of  appeals,  involving  questions  of  fact, 
from  judgments  of  the  Municipal  Court  of  the  city  of  New  York,  declared 
to  be  due  to  the  fact  that  the  appellate  court  is  provided  with  but  a  single 
copy  of  the  appeal  papers,  thus  preventing  all  the  members  of  the  court  from 
working  upon  the  case  at  the  same  time.    Schmand  t^.  Lanodon 191 

Ghis  company  incorporated  in  1866  under  the  act  of  1848 — exercise 

by  it  for  half  a  century  of  franchises  in  territory  now  included  in  Greater 
New  York  city  —  its  right  to  extend  its  mains  into  new  streets — effect  of 
the  ac(}uiescence  of  the  highway  commissioners— who  are  "the  municipal 
authonties"  within  the  meaning  of  the  act  of  1848. 

People  ex  rel.  N.  Y.  &  R.  Gas  Co.  v.  Cromwell ^1 

See  Corporation. 

Provision  of  the  Civil  Service  Law  requiring  a  hearing  before  a  vet- 
eran fireman  can  be  removed  from  office — his  relation  to  the  municipality 
defined  —  the  law  is  constitutional  —  the  superintendent  of  out-door  poor  for 
the  borough  of  Richmond  is  not  a  deputy  of  the  commissioner  oi  public 

charities.    People  ex  rel.  Eennt  v.  Folks 171 

See  Civil  Service. 

Ordinance  requiring  a  placard  stating  the  destination  of  a  car  — what 

is  a  compliance  therewith  —  ordinance  requiring  that  passengers  be  carried 
to  such  aestination  without  change  of  cars  —  wnat  accident  does  not  render 
compliance  therewith  impossible  —  judicial  notice  that  Flushing  was  a  vil- 
lage in  Queens  county.    City  of  New  York  «.  N.  Y.  &  Q.  C.  R.  Co 442 

See  Railroad. 

Negligence  —  injury  to  a  policeman,  attempting  to  save  a  woman  and 

child,  from  being  run  over  by  a  nre  patrol  wagon  —  contributory  negligence 
—  an  act  giving  "the  right  of  way  in  the  streets  of  Brooklyn"  does  not 
relieve  the  fire  patrol  from  the  duty  of  exercising  care. 

MuHS  v.  Fire  Inburanoe  Salvage  Corps 889 

See  Negligence. 

Negligence — injury  to  a  pedestrian  from  falling  over  a  cord  stretched 

across  a  temporary  bridge  over  a  trench  in  a  public  street — the  principal 
and  his  contractor  doing  the  work  are  both  liable  —  the  doctrine  of  respondeat 

ekperior  does  not  apply.    Sghtverea  «.  Brooklyn  Heights  R.  R.  Co 840 

See  Negligence. 

Burning  of  soft  coal  in  the  former  city  of  Brooklyn  —  the  former  city 

hall  is  still  the  center  of  the  territory  in  which  it  is  forbidden  —  the  use  of 
twenty  per  cent  of  soft  coal  is  a  violation  of  that  act. 

City  of  New  York  t>.  Johns-Manville  Co 449 

See  Nuisance. 

Negligence — injury  from  falling  on  ice  on  a  sidewalk  —  momentary 

forgetfulness  of  its  existence,  by  one  who  had  previously  noticed  it,  is  not 

contributory  negligence.    Delanby  v.  City  of  Mount  Vernon 209 

See  Negligence. 

Tenement  House  Act — replacing  school  sinks  by  water  closets  —  the 

requirement   is  constitutional  —  what  will  be  considered   in  determining 
whether  an  act  is  constitutional.    Tenement  House  Dbpt.  v.  Moeschbn.  . .  636 
See  Constitutional  Law. 

Statute  forbidden  owners  of  lots  on  a  street  from  building  within  thirty 

feet  of  the  street  —  unless  compensation  is  provided  it  is  unconstitutional  — 

an  easement  is  property.    People  ex  rel.  Dilzbr  v.  Caldbr 608 

See  Constitutional  Law. 
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Negligence  —  injury  from  a  falling  limb  of  a  tree  —  duty  of  the  city 

to  inspect  the  tree  —  proof  of  its  failure  to  do  its  duty  in  that  respect. 

McQiLRBT  V.  City  op  New  York. 500 

See  Negligence. 

Contract  to  pave  a  street  and  roll  the  pavement  with  a  ten-ton  roller 

—  it  is  not  performed  by  using  a  three-ton  roller. 

Norton  v.  U.  S.  Wood  Preserving  Co 287 

See  Contract. 

Repairs  upon  a  State  armory  —  how  far  the  State  Architect's  direction 

is  supreme.    City  of  New  Tork  v.  Burleson  Co 223 

See  State  Architect. 

Application  of  civil  service  rulee  to  ojfkere  and  emphyeee  of. 

See  Civil  Service. 

Infury  by  a  railroad  to  one  tuing  a  public  street. 

See  Negligence. 

As  to  highways  in  towns. 

See  Town. 

KTTinCIPAL  OOUBT  —  Of  the  city  of  New  Tork, 
See  Municipal  Corporation. 

JTBGLIGEKGE  —  Death  caused  by  dumping  iron  on  a  charging  roomfioor^ 
which  falls  through  a  door  in  the  cupola,  on  a  workman  at  the  bottom  thereof — 
the  master  is  not  liable  —  tJte  act  is  that  of  a  coemployee  —  a  rule  warning  the 
workmen  against  such  a  thing  is  unneceessary — {T  necessai'y  the  deceased 
should  make  it  —  assumption  of  risk  —  when  it  need  not  be  pleaded.']  1.  In  an 
action  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tiff's intestate,  it  appeared  that  the  defendant  operated  a  foundry  in  which 
there  was  a  cupola  for  melting  iron.  This  cupola,  which  was  a  circular 
structure  forty-eight  inches  in  diameter,  extended  from  within  a  few  feet  of 
the  foundry  floor  through  the  charging  room,  which  was  eighteen  feet  above 
the  foundry  floor,  and  thence  through  the  roof  of  the  building.  When  the 
cupola  was  ready  to  be  charged,  the  necessary  materials  were  carried  in 
wheelbarrows  to  the  charging  room,  were  dumped  on  the  floor  thereof, 
and  were  then  shoveled  or  thrown  into  the  cupola  through  a  door,  the  bottom 
of  which  was  one  and  a  half  inches  above  the  level  of  the  floor  of  the 
charging  room.  The  process  of  charging  the  cupola  was  under  the  super- 
vision of  the  cupola  tender  and  it  was  his  duty,  after  each  blast,  to  clean 
out  the  cupola  and  repair  whatever  defects  he  found  therein. 

The  plamtiff's  intestate  was  the  cupola  tender,  and  while  in  the  bottom 
of  the  cupola  cleaning  ttid  repairing  it,  and  while  other  employees  of  the 
defendant  were  engaged  in  wheeling  scrap  iron  and  other  materials  into 
the  charging  room  preparatory  to  another  blast,  an  iron  wheel  and  another 
piece  of  iron  of  irregular  shape,  upon  being  dumped  from  one  of  the 
wheelbarrows,  rolled  several  feet  through  the  door  of  tne  cupola  striking  the 
plaintiff's  intestate  and  killing  him. 

The  intestate  had  been  acting  in  the  capacitv  of  cupola  tender  for  a  period 
of  two  months.  At  the  time  he  was  first  employed  as  cupola  tender  the  bot- 
tom of  the  cupola  door  was  eighteen  inches  above  the  level  of  the  floor  of 
the  charging  room,  but  two  days  after  his  employment  the  cupola  was 
lowered  so  that  the  door  was  in  the  situation  in  which  it  was  at  the  time  of 
the  accident.  All  the  work  done  each  day  in  connection  with  the  cupola 
was  either  done  by  the  intestate  personally  or  was  done  under  his  direction 
and  supervision. 

Held,  that  the  jury  could  not  be  permitted  to  say  that  the  defendant  wad 
negligent  because  the  bottom  of  the  cupola  door  was  not  raised  ten,  twenty  or 
thirty  inches  above  the  floor  of  the  charging  room; 

That  negligence  on  the  part  of  the  defendant  could  not  be  predicated 
on  its  failure  to  promulgate  a  rule  warning  employees  working  in  the 
charging  room  not  to  allow  pieces  of  iron  to  drop  into  the  cupola  when 
they  knew  or  had  reason  to  believe  that  another  employee  was  working  at 
the  bottom  of  the  cupola,  as  an  employer  is  not  bound  to  promulgate  such 
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a  rule  directing  his  employees  not  to  do  an  act  which  would  necessarily  result 
in  injury  to  auother  employee; 

That  if  such  a  warning  was  necessary  for  the  guidance  of  the  employees 
woiking  in  the  charging  room,  it  was  the  duty  of  the  intestate  to  give 
it; 

That  the  employee,  from  whose  wheelbarrow  the  piece  of  Iron  in  question 
fell  was  a  coemployee  of  the  intestate,  and  that  the  defendant  was  not 
liable  for  his  negligence; 

That  the  intestate  had  assumed  the  risk  of  the  accident  which  befell  him; 

That  all  the  evidence  establishing  the  assumptioD  of  risk  having  been 
introduced  by  the  plaintiff,  such  defense  was  available  to  the  defendant, 
even  though  it  had  not  been  pleaded  in  the  answer. 

Ehrekfribd  V,  Lackawakna  Iron  &  S.  Co 130 

2.  An  employee,  running  a  car  out  of  a  ear  shed,  injured  by  falling  aver 

an  cbetruction  in  the  pit  in  wlUeh  he  walked,]  In  an  action  brought  to  recover 
damages  for  personal  injuries  sustained  by  the  plaintiflF  while  employed  bv 
the  defendant,  an  electric  street  railway  company,  in  its  car  storage  depot,  It 
appeiired  that  there  were  a  number  of  tracks  in  the  depot.  At  the  outside 
of  each  rail  of  each  track  there  was  a  platform  placed  upon  uprights.  These 
uprights  also  furnished  a  support  for  the  rails  of  the  car  tracks.  The  space 
between  the  two  rails  of  each  track  was  left  open,  thus  forming  between  the 
platforms  several  pits  four  feet  six  inches  deep,  four  feet  nine  inches  wide 
and  one  hundred  feet  long.  The  bottom  of  all  except  two  of  the  pits  were 
smooth.  Across  the  bottom  of  these  two  pits  there  had  been  placed,  for 
some  undisclosed  reason,  a  transverse  wall  about  two  feet  wide  and  eighteen 
inches  high.  The  floor  space  of  the  building  was  entirely  open  except  for 
the  uprights  between  the  car  tracks. 

The  car  depot  was  not  fitted  with  electric  power  and  cars  were  taken  from 
the  house  into  the  street  by  a  process  denominated  ''  wirine  out."  This 
process  was  performed  by  a  man  who  descended  into  the  pit  underneath 
the  car  and  attached  movable  wires  to  the  plow  of  the  car,  thus  communi- 
cating the  power  to  the  motors.  The  motorman  would  Uien  turn  on  the 
power  and  the  person  in  the  pit  would  walk  along  with  the  car,  holding  the 
movable  wires  against  the  plow. 

The  plaintiff  had  been  employed  in  the  storage  depot  for  a  little  over  eight 
weeks.  During  the  greater  part  of  that  time  he  had  been  engaged  in  sweep- 
ing off  the  track  platforms  and  assisting  in  cleaning  out  the  pits,  but  was 
later  employed  in  wiring  out  cars.  After  he  had  been  engaged  in  the  latt«r 
work  for  two  and  a  half  days,  he  was  directed  by  his  foreman  to  go  into  one 
of  the  pits  in  which  the  transverse  wall  was  located  and  instruct  another 
employee  how  to  wire  out  cars.  The  plaintiff  descended  into  the  pit  with 
the  employee,  applied  the  movable  wire  to  the  plow  of  the  car,  which  was 
either  in  the  center  or  front  thereof  and  walked  along  with  the  moving  car  for 
three  or  four  yards  when  he  stumbled  over  the  transverse  wall,  and  in  conse- 
quence thereof  sustained  serious  injuries. 

The  plaintiff  testified  that  he  never  had  been  in  the  pits  in  which  the 
transverse  wall  was  located  and  that  he  did  not  know  of  the  existence  of 
such  transverse  wall  and  had  not  been  informed  thereof.  There  were  elec- 
tric lights  in  the  pits  which  could  be  turned  on  when  required,  but  the  plain- 
tiff testified  that  he  did  not  know  how  to  turn  them  on  and  had  received  no 
instructions  concerning  them.  The  plaintiff  testified  that  it  was  dark 
underneath  the  car  ana  that  he  could  not  see. 

It  appeared,  however,  that  the  accident  occurred  at  about  two  o'clock  on  a 
March  afternoon,  that  the  pit  beyond  the  car  was  entirely  open  to  the 
light;  that  practically  the  whole  front  of  the  building  was  open  and  that 
there  were  windows  in  the  sides  thereof  making  that  part  of  the  pit  not 
covered  by  the  car  light  and  open. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  reversed; 

That  it  was  apparent  from  the  physical  conditions  existing  at  the  time 
of  the  accident  that,  although  it  was  dark  underneath  the  car.  the  transverse 
wall  ovei  which  the  plaintiff  stumbled  was  in  the  light  at  the  time  the  car 
started  and  that  the  plaintiff  could,  by  using  reasonable  diligence,  have  dis- 
covered it.     MULLSN  0.  MjETBOrOLITAN  STREET  R.  CO 31 
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8. Injury  from  the  falling  of  a  temporary  arch  used  in  the  e^metrueti&n 

of  a  building  —  the  master  is  not  liable  for  it»  fall  from  neglect  in  setting  or 
in  the  workmen's  use  of  it  —  the  rule  of  res  ipsa  loquitur  does  not  apply — 
it  is  not  a  scaffold  or  place  or  appliance  —  it  is  while  in  place  a  component 
part  cf  the  building. \  In  an  action  brought  to  recover  damages  for  personal 
iniuries,  it  appeared  that  the  defendant  was  engaged  in  the  construction  of 
a  building  and  that  the  plaintiff  was  employed  in  putting  in  for  the  defend- 
ant terra  cotta  arches  between  the  floor  beams ;  that  in  building  the  terra 
cotta  arches,  temporary  arches  made  of  iron  ribs  were  employed.  While 
the  plaintiff  was  standmg  upon  one  of  the  temporary  arches,  engaged  in 
setting  terra  cotta  bricks  upon  it,  the  temporary  arch,  for  some  undisclosed 
reason,  fell  with  him  to  the  iloor  below. 

The  temporary  arches  used  in  the  work  were  of  a  pattern  which  had  been 
in  use  for  many  years  and  had  been  set  in  the  work  by  experienced  men. 
They  were  furnished  to  the  defendant  by  an  apparently  reputable  and 
responsible  independent  contractor  under  a  contract  which  required  the  con- 
tractor to  set  them  in  the  building. 

There  was  no  evidence  of  any  structural  defect  in  the  arch  which  fell  and 
there  was  some  evidence  that  it  had  been  securely  set.  Some  evidence  was 
given,  however,  tending  to  show  that  it  was  the  practice  of  the  defendant's 
workmen,  for  convenience  in  doing  their  work,  to  knock  aside  the  hangers 
of  the  temporaiT  arch  and  thereby  diminish  the  extent  of  its  bearing 
upon  the  beam  nange. 

A  scaffolding  was  furnished  on  each  side  of  the  arch  for  the  workmen  to 
stand  upon,  but  the  men  were  in  the  habit  of  standing  upon  the  tempo- 
rary arch,  instead  of  upon  the  scaffolding,  while  laying  the  terra  cotta  bricks 
because  the  work  could  be  more  easily  done  in  that  way  than  from  the 
scaffolding. 

Held,  that  a  verdict  was  properly  directed  for  the  defendant; 

That  if  the  fall  of  the  arch  was  occasioned  by  some  negligence  in  the  act  of 
setting  it  in  the  first  place,  or  by  some  act  of  the  defendant's  workmen  in 
dealing  with  it  after  it  had  been  set,  such  negligence  would  not  be  chargeable 
to  the  defendant,  in  the  absence  of  proof  that  it  resulted  from  incompetent 
or  from  an  insufficient  number  of  servants; 

That  the  rule  of  res  ipt^a  loquitur  did  not  apply,  as  this  rule  can,  as  between 
roaster  and  servant,  be  invoked  only  where  the  facts  not  only  warrant  an 
inference  of  regligence,  but  also  establish  that  such  negligence  was  that  of 
the  master; 

That  the  temporary  arch  was  not  a  scaffold  within  the  meaning  of  section 
18  of  the  Labor  Law  (Laws  of  1897,  chap.  415). 

Semble,  that  the  temporary  arch  could  not  properly  be  considered  as  either 
a  place  or  appliance  furnished  by  the  defendant,  but,  while  it  remained  in 
place,  should  be  regarded  as  a  component  part  of  the  building. 

Uaughet  v.  Thatcher 875 

4. Injury  to  a  pedestrian  from  falling  owr  a  cord  stretched  across  a 

temporary  bridge  over  a  trench  in  a  puMic  street — the  pririeiptU  and  his  con- 
tractor  doing  t/ie  work  are  both  liable  —  ths  doctrine  of  respondeat  superior  does 
not  apply.']  In  an  action  brought  to  recover  damages  for  personal  injuries 
it  appeared  that  the  defendant  railroad  company,  while  engaged  in  construct- 
ing a  subway  for  its  electric  wires  through  a  public  street,  entered  into  a 
contract  with  the  defendant  Gallagher,  by  which  the  latter  was  to  do  the 
work  of  digging  the  trench  and  of  installing  the  conduit  for  the  reception  of 
the  wires. 

The  contract  provided  that  the  srade  line  of  the  subway  should  be  estab- 
lished by  the  engineers  of  the  railroad  company,  and  that  the  stakes  and 
timbers  therefor  should  be  furnished  by  Gallagher.  The  contract  did  not 
specify  the  manner  in  which  the  grade  should  be  indicated,  but  both  the 
railroiid  company  and  Gallagher  fuiopted  a  cord  for  this  purpose.  Each 
morning,  before  work  commenced,  one  of  Gallagher's  servants  strung  the 
cord  to  the  stakes  and  each  night  he  took  it  up. 

A  footbridge  for  the  use  of  pedestrians  had  been  constructed  across  the 
trench  and  one  morning  Gallagher's  servant,  instead  of  stretching  the  cord 
underneath  the  footbridge,  stretched  it  about  six  inches  above  the  surface 
of  the  bridge.    The  plaintiff,  a  pedestrian,  while  walking  across  the  bridge, 
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tripped  over  the  cord  and  Bustained  severe  injuries.  It  was  not  contended 
that  he  was  guilty  of  contributory  negligence. 

Beid,  that  both  the  defendants  were  liable,  independent  of  the  doctrine  of 
reipondeat  superior; 

That  the  railroad  company,  when  it  engaeed  in  an  undertaking  involving 
interference  with  a  public  street,  assumed  the  dutv  of  keeping  the  highway 
in  a  reasonably  safe  condition  for  travel  while  the  work  was  in  progress, 
even  though  it  delegated  the  actual  performance  of  the  work  to  an  inde- 
pendent contractor; 

That  Gkillagher,  in  taking  the  contract  to  perform  the  work,  assumed  a 
similar  legal  obligation  to  see  that  the  highway  was  maintalDed  in  a  reasonably 
safe  condition  for  public  travel,  and  that  he  could  not  escape  liability  by 
showing  that  the  mischief  was  done  by  a  servant  employed  by  him,  whom 
he  had  temporarily  loaned  to  the  railroad  company. 

tiCHiYEREA  t?.  Brooklyn  Heights  R.  K.  Co 841 

5. An  action  for  negligence  cannot  be  eustained  by  proof  of  the  defendant's 

Tiaping  created  a  nuisance  —  that  the  defendant  teas  not  misted  by  the  com- 
plaint is  immaterial.]  There  is  a  plain  distinction  between  an  action  for  a 
wrong  and  one  for  negligence;  one  cannot  declare  on  negligence  alone  and 
recover  on  nuisance. 

In  an  action  brought  against  a  railroad  company  to  recover  damages  for 
injuries  done  to  the  plaintiff's  buildings  and  machinery  by  an  overflow  of 
water,  caused  by  the  faulty  construction  of  a  railroad  bridge,  the  complaint 
alleged :  **  That  said  bridge,  as  now  constructed,  is  insufficient  •  ♦  * 
and  is  so  unskilfully  and  negligently  planned  ***asto*** 
form  an  obstruction;  *  *  *  that  said  defendant  in  the  building,  erection 
and  repairing  of  said  bridge  carelessly  and  negligently  threw  into  said 
stream,  near  the  west  side  of  said  bridge,  a  number  of  large  stones,  which 
stones  form  an  obstruction,  »  ♦  *"  and  *'that  by  reason  of  the  afore- 
said premises  and  the  backing  up  of  the  said  water  by  said  bridge,  plaintiff 
has  suffered  great  damage." 

The  court  charged:  **  Now,  of  course,  if  the  defendant  did  negligently 
in  any  manner  construct  that  bridge  and  is  guilty  of  negligence  and  that 
that  negligence  caused  this  overflow  of  this  property,  the  defendant  would 
be  liable  on  the  ground  of  negligence;  but  if  you  find  that  if  the  defendant 
was  not  guilty  or  any  negligence  at  all,  but  very  carefully  interfered  with 
this  property  right  of  the  plaintiff  and  obstructed  it,  the  plaintiff  would  still' 
have  a  cause  of  action  against  the  defendant  for  obstructing  the  stream." 

Eeldy  that  the  action  was  based  solely  upon  the  ground  of  negligence,  and 
that,  in  the  absence  of  an  amendment  to  the  complaint,  the  plaintiff  could 
not  recover  upon  any  other  theory; 

That  the  latter  portion  of  the  charge  o noted  was  erroneous,  as  the  jury 
might  logically  infer  therefrom  that  the  plaintiff  might  recover  irrespective 
of  any  negligence  on  the  part  of  the  defendant; 

That  it  was  immaterial  that  the  defendant  was  probably  not  misled  by  the 
form  of  the  complaint.    Kipp  v.  N.  Y.  Central  &  H.  K.  R.  R.  Co 892 

6. Duty  of  a  railroad  company  to  a  passenger  tiding  upon  the  step  of  a 

erowded  ear.]  In  an  action  brought  to  recover  damages  for  personal  injuries 
it  appeared  that  the  plaintiff  boarded  one  of  the  defendant's  street  cars  in 
a  country  district;  that  the  car  was  so  full  of  passengers  that  the  plaintiff 
was  obliged  to  make  the  journey  standing  on  the  step. 

The  plaintiff  testified  that  while  the  car  was  in  motion  it  "gave  a  jump 
and  throwed  me  off."  "This  car  *  *  ♦  got  agoing  very  fast  —  just 
like  it  always  runs  there;  they  run  fast  out  there  in  the  country  and  this 
car  was  running  along  lust  liKe  they  all  run  ♦  »  ♦  and  I  was  banging 
on  there  with  my  two  hands  onto  this  rail.  *  *  *  All  at  once  the  car 
gave  a  jump  and  then  I  fell  off.  I  couldn't  state  exactly  whether  it  jumped 
upwards  or  jumped  ahead,  but  I  know  I  fell  off.  After  I  fell  the  car 
stopped;  it  was  still  going  as  fast  as  it  could.  I  didn't  say  that  it  jumped 
ahead.  She  didn't  jump  sideways,  she  jumped  up  and  down,  I  suppose, 
kind  of  going  like  this  (illustrating),  something  like  a  greyhound  running." 

It  was  not  shown  that  the  greyhound  motion  testified  to  by  the  plaintiff 
was  unusual  or  abnormal  or  due  to  any  unusual  condition  of  the  car  or  its 
management,  the  rails  or  roadbed,  nor  did  it  appear  that  the  motion  whidii 
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threw  the  plaintifF  from  the  car  was  a  departure  from  the  continued  oscilla- 
tion to  which  the  plaintiff  testified. 

There  was  no  evidence  that  the  speed  was  unusual  or  was  in  excess  of  that 
permitted  by  law. 
Held,  that  the  plaintiif's  complaint  was  properly  dismissed: 
That  it  was  incumbent  upon  the  defendant  to  exercise  a  high  degree  of 
care  for  the  plaintiff's  safety,  but  that  this  obli^tion  did  not  insure  the 
plaintiff  against  the  risks  ordinarily  incident  to  his  position  on  the  car  and 
due  to  the  jolts  and  jars  natural  and  normal  to  the  progress  of  the  car  when 
its  rate  of  speed  was  not  shown  to  be  unlawful  or  negligent  per  ae, 

MOBKOWITZ  «.  BrOOKLTN  HEIGHTS  R.  R.  Co 425 

7. Leaving  a  horee  unattended  in  a  city  etreet — injury  to  a  pauenger  in 

a  itreet  ear  from  glass  broken  in  the  window  tJiereofhy  a  eoUiding  wagon —  lia- 
hility  cf  the  owner  of  the  wagonJ]  Leaving  a  horse  unattended  in  the  street  is 
prima  fade  an  act  of  neghgence. 

In  an  action  brought  against  a  private  corporation  to  recover  damages 
for  the  loss  of  the  services  of  the  plaintiff's  infant  daughter,  evidence  was 
given  to  the  effect  that  while  the  plaintifTs  daughter  was  riding  upon  a 
street  car  some  object  collided  with  the  car  striking  the  second  window 
from  the  rear  and  breaking  the  glass  thereof,  which  fell  upon  the  plaintiff's 
daughter  and  cut  her  knee;  that  immediately  after  the  collision  a  horse 
attached  to  a  wagon  was  seen  running  through  the  street  without  any  driver, 
but  pursued  by  a  man  on  foot;  that  the  horse  and  wagon  were  subsequently 
brought  back  to  the  car,  and  that  the  name  of  the  defendant  corporation  was 
observed  to  be  upon  the  wagon. 

One  of  the  passengers  identified  the  wagon  which  she  saw  "  running  away  " 
as  the  same  one  which  was  brought  back.  This  witness  testified  that  she 
had  seen  the  wagon  standing  in  the  street  before  the  crash,  but  did  not 
observe  whether  there  was  any  person  upon  the  wagon.  It  further  appeared 
that  there  was  no  other  wagon  except  the  one  thus  identified  in  that  part  of 
the  street  at  the  time  the  accident  happened. 

Held,  that  it  was  error  for  the  court  to  dismiss  the  complaint  upon  the 
merits; 

That  the  proof  warranted  a  finding  that  a  horse  and  wa^on  belonging 
to  the  defendant,  left  unattended  in  a  public  street,  had  colliaed  with  a  car 
in  which  the  plaintiff's  daughter  was  a  passenger,  and  had  broken  one  of  the 
windows  thereof  in  such  a  manner  as  to  inflict  injuries  on  her; 

That  the  fact  that  the  second  window  from  the  rear  of  the  car  was  struck 
tended  to  show  that  the  accident  must  have  been  due,  in  part,  to  the  danger- 
ous movements  of  the  colliding  wagon. 

BRAin>  0.  Borden's  Condensed  Mflk  Co 188 

8.  Injury  to  an  electric  car  conductor  from  the  fall  of  a  trolley  pole  i?ie 

guide  wheel  of  which  had  fallen  out — the  wTieeuese  trolley  pole  is  a  defective  appli- 
ance — assumption  of  the  risk  —  the  amou  ntofa  verdict  not  considered  where  no 
appeal  is  taken  from  an  order  denying  a  new  trial,  \  In  an  action  brought  to 
recover  damages  for  personal  injuries  it  appeared  that  the  plaintiff  was 
employed  by  the  defendant  street  railway  company  as  conductor  of  an  elec- 
tric trolley  car;  that  on  one  of  the  plaintiff's  trips  the  guide  wheel  had  fallen 
out  of  the  socket  at  the  top  of  the  trolley  pole  and  that,  when  the  plaintiff 
notified  the  defendant's  transfer  agent  and  car  starter  of  this  fact,  the  starter 
instructed  him  to  continue  his  trip  and  to  be  careful  in  going  over  crossings 
or  around  curves  that  he  did  not  pull  the  trolley  wires  down;  that  whfle 
proceeding,  pursuant  to  these  instructions,  upon  a  straight  piece  of  track 
where  there  was  no  crossing,  the  trolley  pole  became  entangled  with  a  wire 
supporting  the  trolley  wire  and  the  trolley  pole  was  pulled  from  its  socket 
and  fell  upon  the  plaintiff  infiicting  injuries. 

The  plaintiff  had  been  in  the  employ  of  the  defendant  only  three  months 
and  did  not  know  that  the  trolley  pole  was  bolted  loosely  to  the  top  of  the 
car,  in  order  that,  if  caught  in  the  wire,  the  pole  would  pull  out  rather  than 
break  the  wire. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  affirmed; 

That  the  wheelless  trolley  pole  constituted  an  incomplete  and  defectiye 
appliance  for  the  doing  of  the  plaintiff's  work; 


Digitized  by  VjOOQ IC 


INDEX.  687 

NEGLIOSNCS  —  Continued.  paqb. 

That  it  could  not  be  said,  as  matter  of  law,  that  the  plaintiff  assumed  the 
risk  of  operating  the  car  without  the  trolley  wheel; 

That  the  defendant,  having  taken  no  appeal  from  the  order  denying  its 
motion  for  a  new  trial,  was  not  in  a  position  to  raise  the  question  whether 
the  amount  of  the  verdict  was  excessive. 

Lynch  v.  Brooklyn  Heights  R.  R.  Co 217 

9.  Injury  from  t?ie  falling  of  pipes  from  an  elevator  througJi  a  window 

upon  a  person  in  a  city  street — res  ipsa  loquitur.]  In  an  action  brought  to 
recover  damages  resulting  from  the  death  of  the  plaintiff's  intestate,  it 
appeared  that  the  defendants  had  entered  into  a  contract  with  a  fire  extin- 
guisher companv  for  the  installation  of  fire  extinguishing  apparatus  in  a 
building  owned  bv  them.  The  Intestate,  who  was  in  the  employ  of  a  truck- 
ing firm,  delivered  at  the  building  a  load  of  iron  pipes  intended  to  be  used  in 
the  performance  of  the  contract.  The  pipes  were  loaded  by  third  persons  on 
the  easterly  side  of  the  elevator.  The  elevator  was  then  taken  to  a  point 
a  few  feet  below  the  sixth  floor  of  the  building  where  it  was  stopped  for 
the  reason  that  its  further  ascent  might  bring  the  projecting  ends  of  the 
pipes  in  contact  with  the  elevator  hcMsd  which  had  been  suspended  in  the 
shaft.  While  it  remained  stationarv  at  this  point  some  of  the  pipes  fell 
through  a  window  on  the  south  side  of  the  elevator  killing  the  intestate 
who  stood  upon  the  sidewalk. 

A  witness,  who  saw  the  pipes  strike  the  intestate,  testified  that  at  this  time 
there  were  some  other  pipes  projecting  through  the  window  which  did  not 
fall  and  that  these  were  almost  immediately  removed. 

At  the  time  of  the  accident  the  onlv  occupant  of  the  elevator  was  the  oper- 
ator thereof  who  was  employed  by  the  defendants. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  afi^rmed; 

That  the  doctrine  of  res  ipsa  loquitur  applied  and  devolved  upon  the 
defendants  the  duty  of  explaining  the  cause  of  the  falling  of  the  pipes  and 
of  showing  that  they  were  not  guilty  of  negligence.     Connor  v,  Koch 8$ 

10.  Injury  to  one  crossing  a  street   in  daylight  btfore  a  car  —  proof 

insufficient  to  establish  negligence  or  the  absence  of  contributory  negligence 
—  uoken  proof  of  signals  of  approach  of  car  is  not'  important — assumption 
that  motorman  will  control  the  car,]  In  an  action  to  recover  damages  result- 
ing from  the  death  of  the  plaintiff's  intestate,  who  was  struck  and  killed  by 
one  of  the  defendant's  north-bound  street  cars  at  a  street  intersection  in  the 
daytime,  it  appeared  that  the  defendant  maintained  two  tracks  at  the  point 
in  question,  the  space  between  the  two  tracks  being  four  and  one-half  feet 
wide;  that  when  the  intestate  reached  this  space  he  stopped  and  looked  in 
a  southerly  direction:  that  the  car  which  subsequently  struck  him  was  then 
ei^ht  or  ten  feet  distant;  that  it  was  approaching  rapidly,  but  that  at  this 
pomt  it  "  slowed  up,"  and  that  as  it  did  so  the  intestate  proceeded;  that  the 
speed  of  the  car  was  again  increased,  and  that  just  as  the  intestate  was 
about  to  step  on  the  noith-bound  track  he  "t^as  struck  by  the  car  and  received 
the  injuries  which  resulted  in  his  death.  It  did  not  appear  that  the  intestate 
paid  any  attention  to  the  car  after  it  slowed  up. 

Held,  that  the  evidence  was  not  sufiScient  to  sustain  a  finding  that  the 
defendant  was  negligent  or  that  the  intestate  was  free  from  contributory 

That,  it  appearing  that  the  intestate  saw  the  car,  the  question  whether 
any  signals  of  its  approach  were  given  was  of  no  importance; 

That  the  intestate  had  no  more  right  to  indulge  in  the  assumption  that 
the  motorman  would  so  control  the  car  as  to  permit  him  to  cross  the  street  in 
safety  than  the  motorman  had  to  assume  that  the  intestate  would  keep  out  of 
the  way  of  the  car.    Thompson  v,  Metropolctan  Street  R.  Co 10 

11. Injury  to  an  employee  by  reason  of  a  construction  train,  pusfied  by 

an  engine  from  tlie  rear,  running  over  a  cou)  and  being  dei-ailed  —  duty  of  the 
railroad  company  to  use  fences  or  other  precautions  to  avoid  such  an  oc^mrrenceA 
In  an  action  brought  to  recover  damages  for  personal  injuries  it  appeared 
that  the  defendant  operated  a  single-track  branch  road  about  twelve  miles 
long,  and  that  the  plaintiff,  who  was  nineteen  years  of  age,  was  employed 
upon  one  of  its  construction  trains;  thai  on  the  day  of  the  accident,  the  train. 
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which  consisted  of  a  caboose  and  three  loaded  flat  cars  pushed  by  an  engine 
stationed  at  the  rear,  ran  over  a  cow  which  was  grazing  upon  the  track, 
derailing  the  train  and  causing  the  plaintiff,  who,  oy  direction  of  the  fore- 
man, was  seated  upon  one  of  the  flat  cars,  to  be  severely  injured. 

It  further  appeared  that  cows  frequently  trespassed  upon  the  track  at  all 
points,  including  the  precise  place  where  the  accident  occurred,  and  that 
there  was  nothing  in  the  way  of  fences  or  cattle  guards  to  prevent  them. 
There  was  no  direct  evidence  that  the  construction  train  had  ever  been  run 
backward  during  the  period  of  the  plaintiff's  employment. 

HM^  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  affirmed; 

That  the  jury  was  entitled  to  find  that  it  was  negligent  to  run  the  train 
backward,  so  that  the  engineer  could  not  instantly  see  and  avoid  the  danger 
which  the  presence  of  cattle  upon  the  track  involved,  and  in  such  wise  that 
the  train  was  deprived  of  the  aid  of  the  cowcatcher  in  case  of  an  unavoidable 
collision; 

That  the  lury  might  find  that  it  was  the  duty  of  the  defendant  to  guard 
against  the  danger  created  by  the  presence  of  cattle  upon  the  track,  either 
by  fencinff  such  track  or  by  using  other  precautions. 

Mbsdizabal  V,  N.  Y.  CsNTitAL  <&  U.  K.  R.  R.  Co 38S 

12.  Proximate  cause  —  death  resulting  from  entering  a  manJiole  to  assist  a 

person  overcome  by  gas  from  a  break  in  a  main  caused  by  dtfendant's  negligence,] 
In  an  action  brought  against  the  city  of  New  York  to  recover  damages 
resulting  from  the  death  of  the  plaintiff's  intestate,  there  was  evidence  tend- 
ing to  show  that  the  department  of  water  supply,  in  repairing  a  water  main, 
made  an  excavation  in  a  public  street  at  a  point  where  a  gas  main  entered  % 
manhole  owned  and  controlled  by  a  subway  company;  that  owing  to  the 
negligence  of  the  water  department  in  failing  to  support  the  gas  main  by 
w^)den  wedges  upon  filling  in  the  trench,  in  order  to  guard  against  the  set- 
tling of  the  earth,  the  gas  main  broke  in  the  wall  of  the  manhole;  that  die 
escaping  gas  followed  for  several  blocks  an  electric  light  conduit  Dver  which 
the  city  had  no  control;  that  about  ten  weeks  after  the  trench  had  been 
refilled  the  intestate,  who  was  in  the  employ  of  the  subway  company,  ind 
an  inspector  in  the  employ  of  the  gas  company,  attempted  to  find  the  leak; 
that  for  this  purpose  the  inspector  employed  by  the  gas  company  entered  a 
manhole  two  blocks  away  from  the  point  where  the  gas  main  was  subse- 
quently found  to  be  broken;  that  he  was  suddenly  overcome  by  the  gas  and 
called  for  help;  that  the  intestate  attempted  to  rescue  him  and  was,  in  turn, 
overcome  by  the  gas,  and  died  on  the  same  day. 

Held,  that,  even  assuming  that  the  breaking  of  the  gas  main  was  caused 
by  the  negligence  of  the  city,  no  recovery  could  be  had  against  the  city  as 
its  negligence  was  not  the  proximate  cause  of  the  death  of  the  intestate 
and  as  the  happening  of  the  accident  could  not  have  been  foreseen  in  the 
exercise  of  reasonable  care.    Murpht  «.  Gitt  of  New  York 98 

18. Evidence  tliat  the  dtfendant  u>as  responsible  for  a  dangerous  method 

of  constructing  a  trestle  which  fell — %iBihat  objection,  not  raised  on  the  trial,  is 
not  available  on  appeal.]  In  an  action  to  recover  damages  for  personal  inju- 
ries sustained  by  the  plaintiff  while  in  the  employ  of  the  defendant,  it 
appeared  that  the  defendant  was  engaged  in  the  construction  of  \  build- 
ing in  a  shipyard,  and  that,  for  the  purpose  of  transporting  material,  a 
trestle  carrying  a  railway  track  had  been  constructed  partly  upon  land  and 
partly  in  the  water;  that  while  a  car  was  bein^  run  upon  the  track  a  portion 
of  the  trestle  gave  way,  throwing  the  plaintiff  into  the  water  and  injuring 
him. 

The  plaintiff  was  one  of  the  workmen  who  constructed  the  trestle.  The 
reason  why  the  trestle  fell  was  not  disclosed. 

Upon  the  trial  the  plaintiff  asked  a  number  of  questions  designed  to  show 
that  the  defendant  was  responsible  for  the  method  employed  in  construct- 
ing the  trestle;  that  such  method  was  inherently  dangerous,  and  that  the 
accident  was  due  to  its  improper  and  dangerous  character. 

Bdd,  that  it  was  improper  for  the  court  to  exclude  the  questions  under  an 
objection  that  they  were  irrelevant  and  immaterial; 

That,  the  point  not  having  been  raised  at  the  trial,  the  exclusion  of  ihe 
questions  could  not  be  justified  on  appeal  by  the  assertion  that  the  plaintifl^ 
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had  not  laid  the  proper  foundation  for  the  evidence  sought  to  be  elicited,  by 
proof  that  the  method  of  construction  was  unsuitable  and  that  the  structure 
was  improperly  constructed  pursuant  to  the  defendant's  instructions  and 
orders.    Menolb  v.  McClintic- Marshall  Const.  Co 834 

14.  Injury  from  the  fall,  upon  one  engaged  in  hoisting  mercHiandiee,  of 

a  hoard  nailed  to  the  till  of  a  window  through  which  tfie  goods  were  taken.!  In 
an  action  brought  to  recover  damages  for  personal  iniuries  it  appearea  that 
the  plaintiff  was  employed  by  the  defendant  to  assist  in  hoisting  bales  of 
licorice  into  a  third-story  window  in  the  defendant's  warehouse. 

The  defendant  had  caused  to  be  securely  fastened  to  the  sill  of  the  win- 
dow a  stick  of  timber,  which  was  of  material  assistance  to  the  men  engaged 
in  taking  the  bales  through  the  window.  These  men,  finding  that  the  stick  of 
timber  was  not  quite  high  enough  to  be  of  the  greatest  utility,  nailed  an 
€Xtra  piece  of  board  on  the  top  of  the  timber. 

On  the  day  of  the  accident  this  board  became  loose  and  the  defendant's  fore- 
man, upon  being  notified  of  that  fact,  sent  a  man  to  nail  it  down,  but  con- 
tinued to  proceed  with  the  work.  Before  the  man  arrived,  one  of  the  bales 
came  in  contact  with  the  loose  board  and  fell  to  the  ground,  striking  the 
plaintiff  on  the  head  and  injuring  him. 

The  accident  occurred  on  the  afternoon  of  the  second  day  of  the  plain- 
tiff's employment.  It  did  not  appear  that  the  board  was  not  securely  nailed 
to  the  timber  when  the  plaintiff  commenced  work  in  the  morning,  or  that 
a  similar  accident  had  ever  happened  before. 

Held,  that  the  plaintiff's  complaint  was  properly  dismissed: 

That  the  negligence  which  directly  produced  the  injury  was  that  of  the 
foreman,  a  fellow -servant  of  the  plaintiff,  and  that  the  defendant  was  not 
liable  therefor.    Lynch  v.  Bush  Compant,  Limited 286 

15. Becommendation  of  tlie  State  Board  of  Railroad  Commissioners  as  to 

the  introduction  of  a  safeguard  on  a  railroad  —  when  competent  in  an  action  for 
damages  for  the  death  of  a  passenger.]  In  an  action  brought  to  recover  dam- 
ages resulting  from  the  death  of  the  plaintiff's  intestste  it  appeared  that  the 
intestate  was  a  passenger  on  one  of  the  defendant's  electric  trolley  cars, 
which  was  traveling  down  a  hill  in  the  city  of  Poughkeepsie;  that  there 
was  slush  and  snow  upon  the  track  at  the  time  and  that  the  motorman  was 
unable  to  control  the  car,  in  consequence  of  which  the  car  attained  such  a 
headway  in  going  down  the  hill  that  when  it  reached  the  end  of  the  track 
it  wi\a  derailed  and  went  over  the  stringpiece  of  a  dock  into  the  Hudson 
river,  killing  the  intestate. 

Upon  the  trial  the  plaintiff  offered  evidence  that  more  than  a  year  before 
the  accident  the  State  Board  of  Railroad  Commissioners,  after  an  official 
inspection  of  the  defendant's  road,  recommended  the  placing  of  a  large 
timber  across  the  end  of  the  track  near  the  river  as  a  safeguard.  The  court 
excluded  the  testimony  upon  the  ground  that  it  was  rendered  incompetent 
bv  section  162  of  the  Railroad  Law  (Laws  of  1890,  chap.  565,  as  amd.  by  Laws 
of  1892,  chap.  676)  which  provides.  **No  examination,  request  or  advice  of 
the  board,  nor  any  investigation  or  report  made  by  it,  shall  have  the  effect 
to  impiir  in  any  manner  or  degree  the  legal  rights,  duties  or  obligations  of 
any  railroad  corporation,  or  its  legal  liabilities  for  the  consequence  of  its  acts, 
or  of  the  neglect  or  mismanagement  of  any  of  its  agents  or  employes." 

Held,  that  the  evidence  was  competent. 

Bakuth  v.  Poughkeefbie  City  &  W.  F.  El.  R.  Co 324 

16. Injury  to  a  policeman,  attempting  to  save  a  woman  and  child,  from 

being  run  over  by  a  fire  patrol  wagon  —  contributory  negligence  —  an  act  giving 
**the  right  of  way  in  the  streets  of  Brooklyn"  does  not  relieve  the  fire  patrol 
from  the  duty  tf  exercising  care  A  In  an  action  brought  against  the  Fire 
Insurance  Salvage  Corps  of  Brooklyn,  Long  Island,  to  recover  damages  for 
personal  injuries,  it  appeared  that  the  plaintiff,  a  policeman,  was,  while  on 
duty,  knocked  down  and  run  over  by  a  fire  patrol  wa^on  of  the  defendant 
on  its  way  to  a  fire  at  seven  o'clock  on  an  August  evenmg. 

The  plaintiff  gave  evidence  tending  to  show  that  he  was  struck  while 
endeavoring  to  save  a  woman  and  child  from  being  knocked  down  by  the 
fire  patrol  wagon.    The  wagon  was  being  driven  hs  fast  as  the  horses  could 

App.  Dvr.—\ou  LXXXIX,        44 
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gallop  and  no  attempt  was  made  to  slacken  their  speed  until  the  collision 
was  imminent.  The  servants  in  charge  of  the  wagon  could  have  seen  the 
plaintiff. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  affirmed; 

That  it  was  not  contributory  negligence,  as  matter  of  law,  for  the  plain- 
tiff to  expose  himself  to  danger  in  an  attempt  to  protect  the  woman  and 
child; 

That  the  act  incorporating  the  defendant,  conferring  on  it  "the  right  of 
way  in  the  streets  of  Brooklyn "  (Laws  of  1895,  chap.  1016,  §  2),  did  not 
absolve  it  from  liability  for  negligence,  or  relieve  it  from  the  duty  of  exer- 
cising reasonable  care,  or  of  acting  with  a  due  regard  for  the  life  and  limbs 
of  those  who  might  lawfully  be  upon  the  streets  at  the  time  of  a  fire. 

Mdhs  v.  Firs  Insurance  Salvage  Corps 389 

17.  Injury  to  a  platform  patsenger  thrown  Jrom  a  car  trhile  passing  aver 

a  curve  —  what  proof  ae  to  the  speed  oft/ts  car  and  the  absence  of  warning  is  suffi- 
cient to  sustain  a  verdict  in  hisjawr.]  In  an  action  brought  to  recover  dam- 
ages for  personal  injuries,  the  plaintiff  gave  evidence  tending  to  show  that 
he  boarded  one  of  the  defendant's  electric  street  cars  and  stood  upon  the  plat- 
form, all  the  seats  and  standing  room  inside  the  car  being  occupied;  that 
the  conductor  made  no  objection  to  his  standing  upon  the  platform  and  col- 
lected his  fare  there;  that  while  he  was  standing  upon  the  platform,  with 
his  back  to  the  body  of  the  car,  holding  on  b^  the  handrail,  the  car  struck  a 
curve  with  such  force  as  to  break  the  plaintiff's  hold  upon  the  handrail  and 
throw  him  violently  into  the  street;  that  the  plaintiff  was  unaware  of  the 
existence  of  the  curve;  that  the  car  was  going  very  fast  as  it  approached  the 
curve,  and  that  its  speed  had  not  been  slacKened  when  it  struck  the  curve. 
One  of  the  defendant's  rules  required  that  the  speed  of  cars  rounding  curves 
should  be  reduced  one -half. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  affirmed; 

That,  when  about  to  run  its  car  very  fast  around  a  curve,  the  defendant 
owed  to  the  plaintiff,  a  platform  passenger,  the  duty  of  informing  him  of  that 
fact  or  of  indicating  to  him  in  some  way  that  he  must,  at  that  point,  exercise 
increased  care  for  his  own  safety. 

Gatens  0.  Metropolitan  Street  R.  Co 311 

18.  Injury  at  a  street  crossing  from  a  rapidly-approaching  street  car. 

Vie  view  ofwhicfi  was  cut  off  by  anotlier  car  crossing  tlve  street — failure  of  ike 
injured  person  to  look  for  the  approaching  car."]  In  an  action  brought  to 
recover  damages  for  personal  injuries  sustained  by  the  plaintiff  while  cross- 
ing Nostraud  avenue  in  the  borough  of  Brooklyn,  on  the  south  side  of  De 
Kalb  avenue,  it  appeared  that  the  plaintiff  crossed  from  the  northeast  to 
the  southwest  corner  of  the  two  avenues  for  the  purpose  of  taking  an  east- 
bound  De  Kalb  avenue  car.  The  car  had,  however,  started  easterly  across 
Nostrand  avenue  and  the  conductor  called  to  him  to  **come  on  "to  the 
east  Nostrand  avenue  crossing;  as  he  was  crossing  Nostrand  avenue  about 
abreast  of  the  rear  of  the  De  Kalb  avenue  car,  and  while  on  the  first,  or 
south-bound  track  of  the  Nostrand  avenue  line  which  was  operated  by  the 
defendant,  he  was  struck  by  one  of  the  cars  of  that  line  which  shot  rapidly 
over  the  crossing. 

The  plaintiff  did  not  testify  that  he  looked  for  a  south -bound  car  before 
stepping  on  the  Nostrand  avenue  track,  but  he  testified  that  he  could  not 
see  the  Nostrand  avenue  car  until  it  struck  him,  because  his  vision  was 
obstructed  by  the  intervening  De  Kalb  avenue  oar. 

Held,  that  as  it  appeared  that,  if  the  plaintiff  had  looked  in  the  direction 
of  the  approaching  car.  he  would  not  have  seen  it,  his  failure  to  do  so  did  not 
constitute  contributory  negligence. 

BiNNs  V.  Brooklyn  Heights  R.  R.  Ck) 85^ 

19.  A  horse  and  wagon,  turning  from  one  track  to  another  to  escape  a 

ear  from  behind,  struck  by  a  car  approaching  on  the  latter  track  —  when  the 
ease  should  go  to  tliejury.]  In  an  action  brought  to  recover  damages  resulting 
from  a  collision  between  the  plaintiff's  horse  and  wagon  and  one  of  the 
defendant's  street  cars,  it  appeared  that  the  defendant  maintained  a  double- 
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track  street  railway  on  Washington  avenue  in  the  borough  of  Brooklyn. 
The  plaintiff  testified  that,  while  he  was  driving  south  along  the  avenue  on 
the  defendant's  right-hand  track,  the  motorman  of  a  car  approaching  him 
from  the  rear  on  the  right-hand  track  notified  him  to  get  out  of  the  wny  bv 
sounding  the  bell;  that  being  prevented  from  passing  to  the  right  of  the  track 
by  a  wagon  standing  in  the  street,  he  turned  his  horse  toward  the  defendant's 
left-hand  track;  that  as  he  did  so  he  discovered  one  of  the  defendant's  cars 
approaching  him  on  the  left-hand  track  nt  a  fair  rate  of  speed;  that  he  tried 
to  turn  his  horse  back  out  of  the  way  of  the  approaching  car,  but  that  the 
horse  was  struck  by  the  car;  that  he  saw  the  car  in  question  when  it  was 
half  a  block  away  and  that  the  collision  occurred  at  about  the  center  of  a 
street  intersection. 

Hddf  that  it  was  error  for  the  court  to  dismiss  the  plaintiff's  complaint; 

That  it  could  not  be  said,  as  matter  of  law,  that  the  defendant  was 
free  from  negligence  or  that  the  plaintiff  was  guilty  of  contributory 
negligence.    Paitchabd  v.  Buooklyn  Heights  K.  K.  Go 269 

20.  Collinon  betvteen  a  wagon  and  a  street  car — wliat  proof  does  not  estab- 
lish negligence  on  the  part  of  tJie  street  car  company  or  the  absence  of  contribu- 
tory negligence,']  In  an  action  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  while  driving  a  wagon  through  the  streets 
of  the  city  of  New  York  at  two  o'clock  in  the  morning,  in  consequence  of  a 
collision  between  the  wagon  and  one  of  the  defendant's  street  cars,  the  evi- 
dence tended  to  show  that  the  wagon  was  being  driven  along  a  street  which 
intersected  the  street  on  which  the  defendant's  railroad  was  operated;  that 
the  wagon  was  uulightcd,  while  the  car  was  brilliantly  lighted,  and  that 
both  vehicles  were  moving  rapidly. 

The  plaintiff  admitted  that  he  saw  the  car  and  could  have  stopped  his 
wagon  and  have  allowed  the  car  to  pass.  He,  however,  made  no  effort  to  stop 
or  avoid  the  car,  thinking  that  he  could  pass  in  front  of  it  in  safety. 

There  was  no  evidence  that,  when  the  plaintiff  drove  upon  the  track  in 
front  of  the  approaching  car,  the  motorman  could  have  stopped  the  car  in 
time  to  avoid  the  accident. 

Held,  that  the  evidence  did  not  warrant  a  finding  that  the  defendant  was 
guilty  of  negligence  or  that  the  plaintiff  was  free  from  contributory  negli- 
gence, and  that  a  iudgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  reversed.    Goldkkanz  v.  Metropolitan  Street  R.  Co 590 

21. Injury  from  a  falling  limb  of  a  tree — duty  of  the  city  to  inspect  tfts 

tree  — proof  of  its  failure  to  do  its  duty  in  that  respect.]  In  an  action  brought 
to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff  while 
walking  along  one  of  the  public  streets  in  the  defendant  city,  in  consequence 
of  being  struck  by  the  falling  limb  of  a  tree,  evidence  was  given  tending  to 
show  that  the  limb  was  three  inches  in  diameter  and  from  three  to  four  feet 
long,  and  was  without  branches;  that  it  was  decayed  all  through  and  was 
covered  with  moss;  that  the  tree  was  rotten  at  the  point  where  the  break 
occurred,  and  that  branches  had  fallen  from  the  tree  during  the  month  pre- 
vious to  the  accident. 

Held,  that  the  jury  were  justified  in  finding  a  verdict  for  the  plaintiff; 

Tha^t  it  was  incumbent  upon  the  defendant  to  make  proper  examinations 
for  the  purpose  of  ascertaining  the  true  condition  of  trees  in  public  places; 

That  the  jurv  were  justified  in  finding  that  notice  of  the  condition  of  the 
limb  which  fell  would  have  been  communicated  to  the  defendant  had  a 
proper  inspection  or  examination  been  made,  and  that  such  an  inspection 
would  have  disclosed  the  dangerous  character  of  the  limb,  or  would  have 
imposed  upon  the  defendant  the  duty  of  making  a  test  of  its  strength. 

McQarey  V,  City  op  New  York 600 

22. Testimony  of  a  father  that  he  warned  acJiild  not  to  go  into  the  Ureet, 

if  believed,  warrants  aflnaing  to  that  effect.]  In  an  action  brought  to  recover 
damages  for  the  death  of  the  plaintiff's  daughter,  an  infant  six  yeara  of  age, 
who  was  run  over  and  killed  in  a  public  street  through  the  alleged  negli- 
gence of  the  defendant,  the  plaintiff  testified  that  he  had  frequently  warned 
the  child  not  to  go  into  the  street,  and  his  testimony  was  the  only  evidence 
given  on  that  subject. 

The  trial  justice  charged  the  jury  that  it  was  incumbent  upon  the  plain- 
tiff, in  order  to  recover,  to  prove  that  he  had  given  such  warnings,  and 
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that  they  mi^ht  take  into  considemtion  the  fact  that  the  plaintiff  was  an 
interested  witness  in  determining  what  credence  should  be  given  to  his 
statements. 

He  was  asked  bj  the  plaintiflTs  counsel  to  charge  the  jury,  "That  the 
^evidence  of  the  father  in  this  case  would,  if  credited  by  the  jury,  warrant 
the  jury  in  finding  that  he  did  warn  the  child  against  the  dangers  of  the 
Jiighway." 

Held,  that  the  refusal  of  the  trial  justice  to  charge  as  requested  was  an 
•error  requiring  the  reversal  of  a  judgment  entered  upon  a  verdict  in  favor 
of  the  defendant.    Weintbaub  v,  Guilfotle 828 

23. Fall  of  the  raieed  body  of  a  coal  wagon  caused  by  tlie  vnloading  of 

Vie  coal  —  injury  to  a  passer-by  from  a  piece  of  iron,  broken  from  a  cogwheel 
hy  tfiefaU,  flying  through  the  air  and  sinking  him.]  In  an  action  brought  to 
recover  damages  for  personal  injuries  it  appeared  that  the  defendant  was  a 
coal  dealer  and  that,  in  the  process  of  delivering  coal,  from  one  of  its 
wagons  standing  in  a  public  street,  to  a  customer  who  lived  in  an  abut- 
ting house,  the  box  of  the  wagon  had  been  raised  from  the  body  thereof 
by  hoisting  gear;  that  the  unloading  of  the  coal  disturbed  the  equilibrium 
or  the  box  so  that  it  came  down  with  a  *'  kick  or  jump"  upon  an  iron  cog- 
wheel and  broke  it,  causing  a  piece  of  the  cogwheel  to  fly  through  the  air 
and  strike  the  plaintiff,  who  was  a  pedestrian. 

The  w^agon  was  of  a  kind  in  common  use  and  it  did  not  appear  that  anj 
similar  accident  had  ever  happened  before  with  this  type  of  wagon.  This 
particular  wagon  had  been  made  by  reputable  manufacturers  about  six  months 
before  the  accident,  and  it  was  not  claimed  that  any  part  of  the  wagon  was 
defective  or  out  of  repair. 

Held,  that  the  plaintiff's  complaint  was  properly  dismissed. 

McKenzie  V,  Wadpell  CoiiL  Co 415 

'24. Charge  that  a  railtoay  company  is  not  liable  to  a  passenger  who 

attempts  to  board  a  car  after  a  signal  Jias  bten  given  to  start  it,  held  to  Aa«s 
been  properly  refused.'^  In  an  action  brought  to  recover  damages  for  per- 
sonal injuries  the  plamtiff  gave  evidence  tending  to  show  that,  while  she 
stood  on  the  lower  step  of  the  defendant's  car  attempting  to  board  it,  the  con- 
ductor commanded  her  to  take  another  car  and  at  the  same  time  shoved  lier 
so  that  she  fell  against  the  dashboard  and  received  injuries. 

The  car  was  standing  still,  but  the  conductor  testified  that  he  had  pre- 
viously given  the  signal  to  start,  and  that,  for  some  undisclosed  reason,  the 
motorman  had  not  responded  thereto.  The  car  was  not  full  and  there  was 
nothing  in  the  appearance  of  things  which  would  indicate  to  the  plaintiff 
that  she  would  not  bo  received  as  a  passenger. 

Held,  that  the  court  properly  refused  to  charge  the  juiy  "that  if  they  find 
that  she  tried  to  board  the  car  after  the  conductor  had  given  the  signal  and 
just  before  the  car  started  in  response  to  that' signal,  why  then  the  defendant 
IS  not  liable,  and  their  verdict  must  be  for  the  defendant." 

Ferris  «.  Inteburban  Street  R.  Co 861 

25. Wliat  proof  justifies  an  inference  that  a  motorman  saw  the  plaintiff 

and  slowed  up  his  car  to  allow  him  to  board  it  — failure  to  call  the  motorman.} 
In  an  action  brought  against  a  corporation  operating  a  street  railway  on 
Third  avenue  in  the  borough  of  Manhattan,  city  of  New  York,  to  recover 
damages  for  personal  injuries  sustained  by  the  plaintiff,  the  latter  testified  that 
lie  approached  the  track  of  the  defendant's  railway  intending  to  board  a 
downtown  car;  that  as  the  car  ap  roached  he  signaled  with  his  hand  for 
the  motorman  to  stop;  that  the  motorman.  who  was  looking  toward  him 
at  the  time,  applied  the  brake;  that  when  the  car  had  come  almost  to  a  stop, 
the  plaintiff  put  his  foot  on  the  running  board  and  grasped  the  stanchions; 
that  the  conductor  then  mng  the  bell  and  that  the  car  started  at  such  a  rate 
of  spe(d  that  the  plaintiff  lost  his  balance,  struck  an  elevated  railroad  pillar 
and  tumbled  off  the  car. 

Held,  that  the  evidence  was  sufficient  to  warrant  an  inference  that  the 
motorman  saw  the  plaintiff  and  slowed  up  his  car  for  the  purpose  of  allowing 
the  plaintiff  to  board  the  same,  especially  as  the  motorman  was  not  called  as 
a  witness  by  the  defendant.    Mulligan  «.  Metropolitan  Street  K.  Go.  . .  207 
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26. Objection  to  the  opening  of  counsel,]    In  the  pmintiff'B  opening,  bis 

counsel  stated  to  the  jury  that  be  would  show  that  "  attempts  have  been 
made  and  witnesses  have  been  spirited  away  in  this  case."  Upon  the  defend- 
ant's counsel  interposing  an  objection  to  this  remark,  the  court  stated,  **  Unless 
he  proves  it,  I  will  instruct  the  jury  to  disregard  the  statement."  The  plain- 
tiff introduced  testimony  to  the  effect  that  an  agent  of  the  defendant  had 
attempted  to  bribe  one  of  the  plaintiff's  witnesses  to  absent  himself  from  Ihe 
trial.  The  matter  did  not  again  come  up  nor  was  the  court's  attention 
called  to  it  in  any  manner.  No  exception  was  taken  by  the  defendant's 
counsel  to  the  ruling  of  the  trial  judge  at  the  time  the  plaintiff's  counsel 
made  the  statement  in  question. 

Held,  that,  under  the  circumstances,  the  statement  embraced  in  the  open- 
ing afforded  no  warrant  for  the  reversal  of  a  judgment  in  favor  of  the 
plaintiff.    Id, 

37. Injury  from  falling  on  ice  on  a  sidewalk  —  momentary  forgetful- 

ness  of  its  existence,  by  one  who  had  pretnously  noticed  it,  is  not  contributory 
negligence.'^  In  an  action  to  recover  damages  for  personal  injuries,  sustained 
by  the  plamtiff  in  consequence  of  falling  upon  ice  which  had  accumulated 
on  a  sidewalk  in  the  defendant  city,  the  only  serious  question  concerning  the 
plaintiff's  right  to  recover  was  whether  she  was  guilty  of  contributory 
negligence. 

The  accident  occurred  on  Sunday  morning,  when  the  plaintiff  was  return- 
ing from  church.  On  her  way  to  church,  three-quarters  of  an  hour  before, 
she  had  perceived  the  accumulation  of  ice  and  walked  around  it.  Going 
home,  as  she  reached  the  accumulation  of  ice,  she  looked  up  at  the  house 
where  she  lived  on  the  opposite  side  of  the  street,  and  while  thus  looking 
she  slipped  and  fell. 

Held,  that  the  plaintiff's  momentary  forgetfulness  of  the  presence  of  the 
obstruction  could  not  be  deemed  contributory  negligence  as  matter  of  law. 

Dblanet  v.  City  of  Mount  Vkrnon 209 

28. Notice  to  an  employer  required  by  section  2  of  chapter  600  of  the  Laws 

of  1902  —  it  need  not  be  giwn  wJt^e  the  cause  of  action  existed  under  the  com- 
mon law.]  A  complaint  in  an  action,  brought  by  an  employee  against  his 
employer  to  recover  damages  for  personal  injuries  sustained  ij  the  employee 
through  the  alleged  negligence  of  the  employer,  which  states  a  cause  of 
action  good  at  common  law,  is  not  demurrable  because  it  fails  to  allege  that 
the  employee  served  upon  the  employer  the  120  days*  notice  required  by 
section  2  of  chapter  600  of  the  Laws  of  1902,  which  is  entitled,  '  An  act  to 
extend  and  regulate  the  liability  of  employers  to  make  compensation  for 
personal  injuries  suffered  by  employees." 

The  statute  requires  tbe  service  of  the  notice  only  where  the  plaintiff 
seeks  to  enforce  a  cause  of  action  which  did  not  exist  at  common  law  and  was 
conferred  by  the  statute.    Rosin  v,  Lidoerwood  Manufacturing  Co 245 

29. Quaere  as  to  tlie  constitutionality  of  tJie  act  if  it  required  notice  in 

such  a  case.]  JSemble,  that,  if  it  was  tbe  purpose  of  the  statute  to  require  the 
service  of  the  notice  in  a  case  where  the  plaintiff  had  a  cause  of  action  at  com- 
mon law  the  statute  would  violate  sections  1  and  18  of  article  1  of  the  Con- 
stitution of  the  State  of  New  York  and  section  1  of  the  14th  amendment 
of  the  United  States  Constitution.    Id. 

80. Proof  tfiat  an  intestate  had  prcffimidy  passed  over  the  road  on  which 

he  was  killed  —  it  is  competent  on  the  issue  of  contributory  negligence.]  Upon 
the  trial  of  an  action  to  recover  damages  resulting  from  the  death  of  the 
plaintiff's  intestate,  a  brakeman  employed  by  the  defendant  railroad  com- 
paiiy  who  was  supposed  to  have  been  killed  by  coming  in  contact  with  a  low 
bridge,  the  telltale  signal  guarding  which  was  alleged  to  have  been  in  a 
defective  condition,  evidence  as  to  whether  or  not  the  intestate  had  passed 
backward  and  forward  under  the  bridge  is  competent  upon  the  issue  of  con- 
tributory negligence,  even  though  it  be  assumed  that  the  evidence  would  not 
be  competent  upon  the  question  whether  the  intestate  assumed  the  risks  of 
the  employment,  the  defendant  having  neglected  to  plead  that  defense  in  its 
answer.    Quinlan  v.  New  York,  N.  H.  &  H.  R.  R.  Co 266 

81. Charge  as  to  a  jury  speculating  on  the  intestate  having  passed  through 

a  space  qf  twelve  inefies  in  a  telltale.]    Where  it  appears  that  after  the  acci- 


Digitized  by  VjOOQ IC 


694  INDEX. 

HBOtUQ^mCE-- Continued,  paob. 

dent  one  strand  of  the  telltule  signal  was  found  to  be  missing,  leaving  a 
space  of  about  twelve  inches,  tlic  court,  in  the  absence  of  evidence  that  the 
intestate  actually  passed  through  the  space  in  the  telltale,  may  properly 
refuse  to  permit  the  jury  to  speculate  upon  the  question  whether  or  not  he 
did,  in  fact,  do  so.    Id, 

82.  Injury  from  the  faU  of  the  headboard  of  a  folding  bed  —  liability  cf 

a  vendor  who  agreed  to  put  it  up  in  a  sate  condition  —  res  ipsa  loquitur.]  Evi- 
dence that  the  vendor  of  a  folding  bed  agreed  at  the  time  of  the  sale  to  put 
up  the  bed  in  a  safe  condition  for  the  use  of  the  purchaser  and  his  wife;  that 
the  bed  was  set  up  by  the  vendor's  agents  in  the  premises  of  the  purchaser 
and  that  after  it  had  been  used  without  accident  for  about  a  month,  while 
the  purchaser's  wife  was  lightly  touching  it,  for  the  purpose  of  removing  a 
sheet  therefrom,  the  back  of  the  bed,  or  movable  headboard,  fell  over  upon 
her.  throwing  her  to  the  floor  and  breaking  her  jaw,  is  sufficient  under  the 
doctrine  of  ree  ipsa  loquitur  to  permit  a  jury  to  infer  negligence  on  the  part 
of  the  vendor  in  setting  up  the  bed  in  the  absence  of  further  proof  as  to  the 
precise  cause  of  the  accident.    Cox  v.  Mason 219 

83.  The  lowering  by  a  etrangerof  a  gate,  €U  a  railroad  croeting,  by  which 

a  wagon  is  injured  —  the  railroad  company  is  not  liable  to  tJte  owner.]  Evi- 
dence that  a  servant  of  a  railroad  company  in  charge  of  a  gate  at  a  crossing, 
at  a  time  when  no  train  was  due  to  pass  over  the  crossing  for  a  period  of 
twentv  minutes,  raised  the  gate  and  fastened  it  with  a  clutch  or  clamp  and 
then  left  it  to  eo  to  a  water  closet,  and  that,  during  his  absence,  a  stranger, 
not  in  the  employ  of  the  railroad  company,  removed  the  clutch  and  lowered 
the  gate  so  that  it  fell  upon  and  injured  a  wagon  which  was  passing  over  the 
crossing,  does  not  render  the  railroad  company  liable  to  the  owner  of  the 
wagon  for  the  damages  thus  inflicted,  where  it  does  not  appear  that  any 
similar  interference  with  the  gate  had  ever  taken  place  prior  to  the  accident. 

TuoHT  V.  Long  Island  Railroad  Co 198 

84.  Injury  to  a  pedestrian  wlio  crosses  a  street  railway  when  an  approach' 

ing  car  is  75  feet  distant  from  him  —  increase  of  speed  of  tJie  car.]  A  person 
who,  at  half- past  ten  o'clock  on  a  rainy  night,  while  crossing  a  street  h^^hted 
by  electricity  near  a  street  intersection,  attempted  to  cross  a  street  railway 
track  when  a  rapidly -approaching  car  was  seventy-five  feet  distant,  and  who 
was  struck  by  the  car,  although  he  walked  rapidly  enough  to  have  crossed 
the  track  in  safetv  if  the  speedof  tho  car  had  not  been  considerably  increased 
at  or  about  the  time  he  reached  the  first  rail  of  the  track,  cannot  be  said  to 
have  been  guilty  of  contributory  negligence  as  matter  of  law,  but  that  ques- 
tion is  one  of  fact  for  the  jury. 

McDermott  9.  Brooklyn  Heights  R  R.  Co dl4 

85.  Proof  that  the  car  ran  400  feet  b^ore  it  could  be  stopped —  proof 

that  streets  running  into  the  avenue  on  which  the  tracks  were  did  not  cross  t<.  j 
Evidence  that  the  car  in  question  wan  traveling  fifteen  or  twenty  miles  an 
hour,  and  that,  after  striking  the  pedestrian,  it  went  two  blocks  or  400  feet 
before  it  stopped,  is  sufficient  to  establish  a  prima  facie  case  of  negligence  in 
the  operation  of  the  car.  notwithstanding  that  for  a  distance  of  1,000  feet 
the  streets  which  ran  into  the  avenue  on  which  the  street  railway  was  laid 
did  not  cross  the  avenue.    Id. 

86. Injury  to  a  tenant  from  falling  over  a  heap  of  rubbi^  in  a  yard  used 

by  herself  and  her  cotenants  —  liability  of  the  landlord.]  Evidence  that  one 
of  several  tenants  of  a  house,  in  the  yard  attached  to  which  were  a  number 
of  cans  for  the  deposit  of  ashes  and  garbage  by  the  tenants,  while  returning 
from  emptying  a  pan  of  ashes  into  one  ot  the  cans,  sustained  personal  inju- 
ries by  falhn^  over  an  accumulation  of  rubbish,  about  twenty  inches  high, 
which  had  existed  for  a  period  of  several  months  and  was  partly  concealed 
by  grass  and  weeds,  is  sufficient,  in  the  absence  of  proof  that  the  injured 
tenant  did  any  act  toward  creating  the  accumulation  of  rubbish,  to  sustain 
a  finding  that  the  landlord  was  negligent.     Wbsener  v,  Sicith 811 

87. Tefttimony  of  the  plaintiff  as  to  her  failure  to  look,  and  that  had  the 

done  so  s?ie  umild  not  liave  seen  the  ruNnsh.]  Testimony  given  by  the  injured 
tenant  to  the  effect  that  she  knew  that  t  he  yard  was  kept  in  terrible  condition, 
and  the  fact  that,  when  asked  why  she  did  not  look  where  she  was  going,  she 
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testified,  "I  didn't  think  of  looking;  if  I  had  looked  I  would  never  have 
had  the  fall/'  f  f  standing  alone,  would  establish  that  she  wiis  guilty  of  con- 
tributory negligence.  Where,  however,  the  plaintiff  subsequently  qualifies 
this  testimony  by  stating  that  she  could  not  have  seen  the  rubbish  by  look- 
iDg,  but  could  only  have  seen  it  by  stooping  down,  the  question  whether, 
under  these  circumstances,  she  was  guilty  of  cx)ntributory  negligence  should 
be  submitted  to  the  Jury.    Id. 

38. Sufficiency  of  an  allegation  of  the  landlord* $  negligcTiee.]  An  allega- 
tion in  the  complaint  that  the  yard  was  allowed  to  and  did  become  obstructed 
"  with  debris,  sticks,  stones  and  other  obstacles,  so  as  to  make  it  dangerous 
for  one  to  walk  or  use  said  yard  or  court  without  being  inlured  by  tripping 
or  falling  over  said  debris  or  obstacles,"  is  a  sufficient  allegation  of  negli- 
gence on  the  part  of  the  landlord.    Id, 

39. Injury  to  a  passenger  on  a  street  car  punetured.bg  the  sliaft  of  a 

wagon  —  the  railroad  company  is  not  obliged  to  use  the  **  Itighest  degree  of  care.*'] 
lu  an  action  to  recover  damages  for  personal  injuries  sustained  by  the  plain- 
tiff while  a  passenger  on  one  of  the  defendant's  street  cars,  in  consequence 
of  the  shaft  of  an  express  wagon  puncturing  the  side  of  the  car  while  it 
was  in  motion,  it  is  error  for  the  court  to  charge  the  jury  that  it  was  the 
duty  of  the  defendant  to  use  **  the  highest  degree  of  care  "  for  the  safety  of 
the  plaintiff,  and  the  defendant  is  entitled  to  have  the  court  charge  that  it  was 
only  obliged  to  use  a  "high  degree  of  care." 

Kelly  v.  Metropolitan  Stbeet  R.  Co 159 

40. Measure  of  the  obligcUion  assumed  by  a  person  employed  to  install 

electric  wires  in  a  ouHdingA  A  corporation  employed  to  wire  a  building 
intended  to  be  lighted  by  electricity  assumes  no  obligation  to  furnish  the 
best  materials  or  to  use  the  best  method,  and  does  not  insure  that  the  wires 
will  continue  for  any  definite  or  indefinite  period  to  transmit  safely  the 
electric  current.  Its  sole  obligation  is  to  use  the  care  and  skill  ordinarily 
used  by  those  engaged  in  like  undertakings,  and  It  is  only  for  a  failure  to 
perform  this  duty  that  it  can  be  held  liable. 

Hbrzog  v.  Municipal  Electric  Light  Co 569 

41. Use  of  single-cap  molding — when  not  shown  to  be  negligence,'^    What 

evidence  is  insufficient  to  warrant  a  finding  that  the  corporation,  in  using 
single-cap  molding  instead  of  double-cap  molding  for  affixing  the  electric 
wires  to  the  ceiling  of  the  top  floor  of  the  building,  when  viewed  in  the  light 
of  the  way  in  which  the  business  of  electric  wiring  was  ordinarily  practiced 
and  understood  by  those  conversant  with  the  art  at  the  time  the  corpora- 
tion performed  the  work,  was  guilty  of  negligence,  but,  at  most,  only  tends 
to  establish  an  error  of  Judgment  on  the  part  of  the  corporation  in  respect 
to  a  matter  upon  which  experts  differed,  considered.    Id, 

42. Verdict  in  an  action  for  injuries  in  favor  of  a  practicing  physician 

of  t^2,0Q0  held  to  be  excessive.]  When  a  verdict  for  $12,000  rendered  in  an 
action  brought  by  a  practicing  physician  to  recover  damages  resulting  from 
an  injury  to  his  leg  caused  by  the  alleged  negligenc*e  of  the  defendant,  is 
excessive  and  the  judgment  entered  thereon  should  be  reduced  to  the  sum 
of  $7,783.58,  considfered.    Herold  v.  Metropolitan  Street  R.  Co 596 

48. Assurance  of  safety  implied  from  allowing  a  passenger  to  ride  on 

the  running  board  of  an  overcrowded  street  car.]  A  street  railway  company, 
which  permits  passengers  to  stand  upon  the  platforms  or  running  boards  of 
overcrowded  cars,  gives  an  implied  assurance  that  such  places  are  reasonably 
safe,  and  must  exercise  a  corresponding  duty  to  so  operate  the  cars  as  to 
maintain  such  a  condition  of  safety. 

Sheeron  V,  CoNET  Island  &  B'kltn  R.  R.  Co 888 

44, What  proof  justifies  a  recovery  because  of  a  passenger  being  thrown 

thertfrom.]  Evidence  that  a  person  who  boarded  an  overcrowded  street  car 
and  rode  on  the  running  board  thereof  with  his  back  to  the  body  of  the  car, 
holding  by  the  stanchions  on  either  side,  and  that,  during  the  course  of  the 
journey  the  car,  coincident  with  an  acceleration  in  its  speed,  gave  a  sudden 
and  violent  Jerk,  throwing  the  passenger  to  the  ground,  causing  him  to  be 
run  over  and  killed,  is  sufficient  to  sustain  a  recovery  against  the  street 
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railway  company  of  the  damages  resulting  from  the  death  of  such 
passenger.    Id, 

Use  of  dynamite  in  the  construction  of  a  tunnel  in  New  York  city 

under  chapter  4  of  the  Laws  of  1B91  —  liability  of  a  contractor  using  an 
amount  in  excess  of  that  authorized  by  the  city  authorities — it  is  a  nuisance 

at  common  law.    Rickkr  v,  McDonald 800 

See  Nuisance. 

Action  for  injury  to  the  person  and  to  personal  property  —  two  causes 

of  action  exist  —  the  plaintiff  will  be  required  to  state  them  separately  — 
demurrer  to  misjoinder  of  causes  of  action  not  separately  stated. 

Powers  v.  Sherin 87 

See  Pleading. 

NEOOTIABLE  PAPEB  —  Law  relating  to. 
See  Bills  and  Notes. 

NEW  TBIAL —  Surprise  on  a  trial — fohat  course  the  party  surprised  thould 
purstie.]  1.  A  party  to  au  action,  who  is  surprised  upon  the  trial  by  evi- 
dence which  he  is  not  prepared  to  rebut,  should  request  an  adjournment, 
and.  if  he  fails  to  do  so,  he  will  not  ordinarily  be  granted  a  new  trial  on  the 
ground  of  surprise.    Mbbbitt  v,  Hatfield 470 

2. Rule  where  he  is  misled  by  his  opponent.  ]  Where,  however,  a  party  has 

been  misled  by  the  other  party  as  to  the  issues  which  the  case  will  involve, 
a  new  trial  will  be  granted  on  the  ground  of  surprise. 

While  no  obligation  rests  upon  parties  or  their  counsel  to  inform  the 
opposite  side  in  relation  to  the  issues  which  will  be  raised,  they  must  avoid 
saying  or  doing  what  may  have  a  direct  tendency  to  mislead  their  opponent. 

In  a  criminal  case  —  when  a  motion  for  a  new  trial  based  on  alleged 

newly-discovered  evidence  tending  to  establish  an  alibi  is  properly  denied. 

People  c.  Cameron 141 

See  Crime. 

NEW  YORK  CITY — Assessment  for  an  improvement  contracted  for  by  com- 
misHoners  appointed  by  a  special  act  —  tJie  municipality  in  which  the  work  is 
dons  is  not  liable  for  its  non-completion  —  assessment  for  the  cost  ofsucli  ioork  — 
obligation  assumed  by  the  commissioners  — obligation  oftltc  city  oj  New  York,  to 
which  their  duty  descended  —  a  party  assessed  is  not  entitled  to  ?iave  the  assess- 
ment f>aeated. 

See  Astoria  Heights  L.  Co.  v.  City  of  New  York 513 

Condemnation  of  land  for  street  purposes  in  New  York  city  —  the  corpo- 
ration counsel^  who  has  given  notice  of  confirmation  of  the  commissioner^^  report, 
may  oMect  thereto  —  record  shown  to  contain  all  the  evidence  —  measure  of  dam- 
ages where  tlie  land  lias  already  been  dedicated  for  street  purposes. 

See  Matter  of  City  of  New  York  (Foster  Ave.) 490 

Principal  of  a  night  school  and  also  of  a  day  school  in  the  borough  of 

Brooklyn^  New  York  city  —  wlien  removed  from  his  position  in  the  night  school, 
he  is  not  "  deprived  of  employment**  wit/iin  tlie  meaning  of  section  1090  of  the 
revised  Greater  New  York  charter. 

See  Matter  of  Cusack  v,  Bd.  of  Education 355 

Use  of  dynamite  in  tJie  construction  of  a  tunnel  in  New  York  city  under 

chapter  4  of  tJie  Laws  of  1891  —  licUnlity  of  a  contractor  using  an  amount  in 
excess  of  that  authorized  by  the  city  authorities  —  it  is  a  nuisance  at  common 
law. 

See  RiCKER  v.  McDonald 300 

County  derk  of  the  county  of  Kings  —  examination  made  in  his  office  by 

the  commissioners  of  accounts  of  New  York  city  —  the  Legislature  may  authorize 
it  without  making  compensation  to  the  county  clerk. 

See  WuEST  v.  City  of  New  York ; 288 


Digitized  by  VjOOQ IC 


INDEX.  697 

NKW  TOBK  CITY  —  Continued,  paqs. 

Civil  service  eanimiuionin  New  York  eity  —  it  cbcU  judicially  in  deter- 

mining  whether  the  dutiee  of  a  new,  are  the  same  as  those  of  an  dboUshed,  posi- 
tion —  its  determination  cannot  be  reviewed  by  mandamus. 

See  Matter  op  Donovan  v.  Cantor 50 

Oas  company  incorporated  in  1856  under  the  act  of  1848  —  exercise  by  it 

for  half  a  century  affranchises  in  territory  now  included  in  Greater  New  York 
city — its  right  to  extend  its  mains  into  new  streets. 

See  People  ex rel.  N.  Y.  &  K.  Gas  Co.  v,  Crohwell  ,.... 391 

Dismissal  of  a  captain  from  the  New  York  police  force  —  wlt^n  a  technical 

violation  of  t?ie  rule  as  to  tlie  ketping  of  the  books  does  not  justify  it — ^ect  of  his 
failure  to  testify  in  his  own  dtfense. 

See  People  ex  rel.  Dev^et  v,  Greene 295 

Tenement  House  Act — replacing  school  sinks  by   water   closets — the 

requirement  is  constitutiontU  —  what  will  be  eoneidertd  in  determining  whether 
an  act  is  constitutional. 

See  Tenement  House  Dept.  v,  Moeschen 526 

Court  calendar  in  New  York  city  —  restoration  of  a  case  to  the  calendar 

after  amendment  of  the  complaint  —  meaning  of  the  words  '*  the  case  upon  service 
of  the  answer  to  take  its  regular  place  on  tlie  ailendar." 

See  DiEBOLD  v,  Walter 80 

Civil  service  —  the  permanent  assignment  of  a  patrolman  as  a  telegraph 

operator  in  tJie  New  York  police  department  is  a  promotion. 

See  People  ex  rel.  Campbell  v.  Partridge 497 

Delay  in  deciding,  in  the  second  department,  appeals  from  the  New  York 

Municipal  Court  explained. 

See  ScHMAND  V.  Langdon 191 

Repairs  upon  a  State  armory  in  the  dty  of  New  York  —  how  far  the 

State  ArchiteeVs  direction  is  supreme. 

See  City  op  New  York  «.  Burleson  Co 222 

Municipal  Court  in. 

See  Municipal  Corporation. 

NEW  YORK  BEVISED  STATT7TES : 

SSee  table  of  sections  of  the  New  York  Revised  Statutes  cited,  ante,  in  this 
ume.] 

jDfJfiwijY-DISOOVERED  E VIDEKCE : 

iS8«  New  Trial. 

KOnCB  —  Eminent  domain  —  damages  recoverable  against  an  elevated  rail- 
road company  by  a  lessee  —  he  cannot  recover  them  under  a  new  lease  made  after 
the  lessor  has  granted  the  railroad  company  an  easement  of  light,  air  and  access 

—  the  operation  of  the  railroad  ii  notice  to  the  lessee  although  the  release  is  not 
recorded. 

See  Child  v.  New  York  Elevated  R.  R.  Co 598 

To  an  employer  required  by  section  2  of  chapter  600  of  tJie  Laws  of  1902 

—  it  need  not  be  given  where  the  cause  of  action  existed  under  the  common  law  — 
quiere  m  to  the  constitutionality  of  the  act  if  it  required  notice  in  such  a  case. 

See  Rosin  v,  Lidgerwood  Manupacturing  Co 245 

Village  sidewalk  —  the  expense  thereof  is  not  coUectihle  from  an  owner 

who  has  not  received  the  notice  to  do  ths  work  required  by  the  village  charter. 

See  Village  op  Walden  v.  Reltea 241 

Vicious  dog  —  notice  to  the  owner  of  his  vicious  character  —  what  is 

required. 

See  Nelson  v,  Barrett 468 

Judicial  notice. 

See  Evidence. 

Cflien, 

SmIass. 
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TSrUlBJ^CE-—lr^rytoanadiaeenthouHfTom8mok6,  cinders,  etc,,  arising 
out  oj  the  operation  of  a  railroad  —  damnum  absque  injuria.]  1.  The  plain- 
tiff, who  was  the  owner  of  premises  located  within  150  feet  of  the  defend- 
ants' railroad  yard  in  the  city  of  New  York,  brought  an  action  to  recover 
damages  and  to  secure  injunctive  relief,  upon  the  theory  that  the  railroad 
yard,  as  operated  by  tlie  defendants,  constituted  a  nuisance. 

Upon  the  trial  testimony  was  given  to  the  effect  that  the  plaintiff's  prem- 
ises were  discolored  by  smoke,  soot,  steam  and  cinders  emitted  from  defend- 
ants' engines  and  houses,  requiring  yearly  repairs,  cleaning  and  painting 
and  that  the  interior  of  the  plaintiff's  house  was  stained  and  discolored  and 
the  furniture,  carpets  and  furnishings  therein  were  also  injured  therebv;  and 
that  the  incessant  passage  of  trains  day  and  night  with  the  puflSng  and  ring- 
ing and  whistling  and  noise  of  moving  cars  rendered  the  premises  less  valu- 
able for  renting  purposes  than  they  would  otherwise  be. 

The  defendants  offered  no  evidence  to  offset  that  of  the  plaintiff,  but  rested 
after  putting  in  evidence  the  various  acts  and  laws  by  virtue  of  which  they 
operated  their  trains  and  yard. 

The  plaintiff  neither  alleged  nor  proved  that  the  railroads  were  operated 
negligently  or  improperly;  nor  was  it  claimed  that  the  injuries  suffered  were 
other  than  those  caused  by  the  regular  operation  of  the  roads;  and  the 
trial  judge  found  as  matter  of  fact,  tue  case  having  been  tried  by  him  with- 
out a  jury,  that  there  was  no  injury  from  any  other  cause  than  from  the 
lawful  and  orderly  operation  of  the  roads,  and  held  that  for  such  injury  no 
compensation  could  be  allowed  under  the  principle  of  damnum  absque  injuria. 

Held,  that  the  judgment  entered  upon  the  decision  of  the  trial  court  should 
be  affirmed; 

That  the  case  was  controlled  by  the  principle  enunciated  in  Uline  v.  JT. 
r.  C.  dk  H.  R.  R,  R.  Co.  (101  N.  Y.  107)  and  not  by  that  enunciated  in 
Oarvey  v.  Long  Island  R.  R.  Co.  (159  id.  828). 

Fkiedman  v.  New  York  &  Harlem  R.  R.  Co 38 

2. Use  of  dynamite  in  the  eonstrueiion  of  a  tunnel  in  New  York  city 

under  chapter  i  of  the  Laws  of  1891  —  liability  of  a  contractor  using  an  atnount 
in  cxcehs  of  that  autJurriud  by  tlie  city  authorities  — it  is  a  nuisance  at  common 
law.l  In  an  action  brought  against  the  contractor  for  the  construction  of 
the  rapid  transit  tunnel  in  the  city  of  New  York  and  a  sub-contractor  to 
recover  damages  for  the  destruction  of  certain  chattels  belonging  to  the 
plaintiff's  assignor,  in  consequence  of  the  explosion  of  a  quantity  of  dyna- 
mite in  excess  of  the  amount  permitted  by  the  city  authorities,  which  the 
sub-contractor  had  stored  upon  the  line  of  the  work,  the  sub-contractor 
interposed  a  defense  based  upon  chapter  4  of  the  Laws  of  1891,  as  amended, 
creating  the  rapid  transit  commission  and  giving  the  commissioners  power 
to  do  all  things  necessary  to  carry  out  the  work,  but  which  contains  no 
apecillc  authority  for  using  or  storing  dynamite  upon  the  line  of  the  work 
in  quantities  exceeding  that  permitted  by  the  laws,  ordinances  and  regula- 
tions of  the  city. 

Held,  that  the  defense  was  demurrable; 

That  the  keeping  of  upwards  of  100  pounds  of  dynamite  upon  the  line 
of  the  work  was  a  nuisance,  both  at  common  law  and  under  the  provisions 
of  section  763  of  the  city  charter  (Laws  of  1897,  chap.  878). 

RiCKER  V.  McDonald 300 

3. Burning  of  soft  coal  in  the  former  dty  of  Brooklyn  —  the  former  city 

hall  is  still  the  center  of  the  territory  in  which  it  is  forbidden.']  The  fact  that 
the  former  city  of  Brooklyn  has  been  incorporated  into  the  city  of  Greater 
New  York,  and  that  there  is  no  longer  a  city  hall  in  Brooklyn,  although  the 
building  which  was  formerly  the  city  hall  remains  standing,  does  not  ren- 
der inoperative  chapter  822  of  the  Laws  of  1895,  which  provides:  **No  fac- 
tory, enffine-room,  or  electrical  station  shall  use  what  is  known  as  soft  coal 
for  fuel  In  the  furnaces  of  such  factories,  engine-room  or  electrical  stations 
within  a  radius  of  four  miles  of  the  city  hall  m  the  city  of  Brooklyn,  except 
for  the  purpose  of  heating  or  welding  iron  or  steel." 

City  op  New  York  t?.  Johns-Manvillb  Co 449 

4. The  use  of  twenty  per  cent  of  soft  coal  is  a  violation  of  that  act.]    The 

use  in  a  factory  located  in  the  former  city  of  Brooklyn,  within  four  miles  of 
the  building  which  was  formerly  the  city  hall  of  the  city  of  Brooklyn,  for 
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-a  purpose  not  coDDected  with  the  heating  or  welding  of  iron  or  steel,  of 
fuel,  twenty  per  cent  of  which  is  soft  coal,  constitutes  a  violation  of  the 
statute.    Id. 

5.  Bule  as  to  damages  where  t/isy  are  asked  in  an  action  to  er^oin  a 

nuisance.']  Where,  in  an  action  brought  to  enjoin  the  continuance  of  a  nuisance, 
the  plaintiff,  in  addition  to  the  injunctive  relief,  seeks  to  recover  the  dam- 
ages sustained  in  consequence  of  the  nuisance,  the  same  rules  are  applicable 
which  would  be  applied  if  the  plaintiff  had  sued  at  law  to  recover  the 
damages  caused  by  the  nuisance.    Bates  v.  Holbkook 648 

6.  Measure  of  damages  in  tits  case  of  a  lessee.]    Where  the  plaintiff  in 

such  an  action  is  the  lessee  of  premises  injuriously  affected  by  the  mainte- 
nance of  the  nuisance,  the  measure  of  damages  is  the  diminution  in  the  usable 
value  of  the  premises  to  such  lessee.  Such  luable  value  means  the  value 
of  the  premises  to  the  lessee  as  distinct  from  the  rental  reserved  in  his 
lease.    Id. 

7.  Proof  as  to  the  usable  tkilue  of  the  demised  premises^  as  to  t?ie  business 

donCf  etc.]  If  the  lessee  conducts  a  hotel  upon  the  demised  premises,  the 
usable  value  of  the  premises  to  him  is  the  amount  received  from  his  guests, 
less  the  expenses  of  conducting  the  business. 

In  such  a  case  the  lessee  is  entitled  to  recover  the  revenue  from  these 
sources,  which  he  has  lost  on  account  of  the  maintenance  of  the  nuisance, 
not  merely  as  profits  xrom  his  business,  but  as  the  amount  of  the  injury 
to  the  usable  value  of  the  premises.    Id. 

8.  Profits  as  such  are  not  recoverable.]    While,  in  such  a  case,  profits 

as  such  are  not  recoverable,  loss  of  profits  is  competent  evidence  of  the 
injury  to  the  usable  value  of  the  premises.    Id. 

9.  — —  Proof  thereof  is  competent  on  the  question  of  usable  value.]  Where 
it  is  material  to  prove  the  extent  of  the  injury  resulting  to  a  business  from  a 
wrongful  act,  the  amount  of  business  done  before  the  wrongful  act  was 
committed  is  competent  evidence  upon  that  question.     Id, 

10.  Diffictdty  of  determining  the  exact   amount  of  damages.]    When 

damage  from  a  wrongful  act  is  proved,  the  fact  that  it  is  difficult  to  prove 
the  exact  amount  of  such  damage  will  not  release  the  wrongdoer  from 
responsibility.    Id. 

A  structure  connecting  a  steam  surface  railroad  with  an  elevated  rail- 
road —  when  built  on  the  land  of  the  railroad,  although  in  front  of  a  house  on  a 
street,  it  will  not  be  enjoined  at  the  suit  of  the  owner  of  the  house  not  owning 

the  fee  of  the  street.    Bennett  v.  Long  Island  R.  R.  Co 879 

See  Railroad. 

An  action  for  negligence  cannot  be  sustained  by  proof  of  the  defend- 
ant's having  created  a  nuisance  —  that  the  defendant  was  not  misled  by  the 

complaint  is  immaterial.    Kipp  9.  N.  Y.  Central  &  H.  R.  R.  R.  Co 892 

Sic  Nbolioence. 

OBITER  —  A  remark  by  a  judge  in  tlie  course  of  a  judicial  opinion  should  not 
be  deemed  obiter,  when  it  is  germane  to  the  point  under  discussion,  even  though 
it  may  not  be  absolutely  essential  to  tlie  decision. 

See  Miller  v.  Baltimore  &  Ohio  R.  R.  Co 457 

OFFICES  —  Return  to  an  alternative  writ  of  mandamus  to  compel  the  relator's 
restitution  to  office  —  it  must  in  each  defense  deny  his  unlawful  removal  from 
ojfice. 

See  People  ex  rbl.  McEnroe  v.  Wells 80 

Application  of  civil  service  rules  to. 

See  Civil  Service. 

Election  of 

See  Election. 

•OFFSET: 

See  Bet-off. 
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OLEOMABGABINE : 

iS^FooD. 

^^  PAGE. 

OPTION  —  To  purchase  real  property. 

/S?«  Braun  e.  YOLLMSR 4$ 

ORAL  EVIDENCE : 

bee  EviDBMCB. 

OBDEB—  Of  arrest. 
See  Arrest. 

See  Motion  and  Order. 

OBDINANCE  —  Of  a  municipality,  cdnttruetion,  etc,,  of. 
See  Municipal  Corporation. 

PABENT  AND  CHILD  —  Decree  of  divorce  giving  the  custody  of  the 
children  to  tlie  husband  —  not  modified,  while  the  wife  is  living  with  her 

paramour,  so  as  to  allow  her  to  see  them.    Woodhoube  v.  Woodhousb 88 

See  Husband  and  Wife. 

PABOL  EVIDENCE : 

See  Eyidbnce. 

PABTinON  —  Jurisdiction  thereof  may  be  retained  by  a  court  of  equity 
notwithstanding  tlie  fact  tfuU  tJie  plaintiff's  title  and  rigTU  of  possession  are 
disputed.]  The  complaiut  in  au  action  of  partition  alleged  that  David 
Hains,  Sr.,  died  in  1881  leaving  a  will,  by  which  he  devised  the  premises 
in  question  to  his  son  David  Hains,  Jr.,  for  life,  and  upon  his  death  to  his 
lawful  issue  whether  children  or  grandchildren;  that  David  Uains,  Jr.,  died 
in  1891  leaving  as  his  sole  lawful  issue  his  grandchildren,  the  plaintiff  and 
the  defendant  Eva  Rogers. 

Georgiana  E.  Kennedy  and  others  were  made  parties  defendant  under  an 
allegation  that  they  asserted  some  claim  or  interest  in  the  property  which 
constituted  a  cloud  upon  the  title.  Georgiana  E.  Kennedy  served  an  answer 
in  which  she  alleged  that  the  will  provided  that  if  David  Haiiis,  Jr.,  should 
die  without  lawful  issue  the  premises  in  question  should  pass  to  the  lawful 
issue  of  the  testator's  daughter,  Margaret  A.  Hains;  that  David  Hains,  Jr., 
left  no  lawful  issue;  that' the  defendant  Kennedy  was  a  granddaughter  of 
Margaret  Hains  and  that  she  and  Catharine  E.  Downing,  who  was  not  a 
party  to  the  action,  became  the  owners  of  the  premises  upon  the  death  of 
David  Hains,  Jr. 

8be  demanded  an  affirmative  judgment  that  the  plaintiff  and  the  defend- 
ants, other  than  herself,  surrender  to  her  the  possession  of  the  premises  and 
account  to  her  for  the  rents  and  profits.  The  issues  relative  to  the  question 
of  title  were  tried  before  a  jury  and  were  found  in  favor  of  the  plaintiff. 
After  the  verdict  had  been  entered  the  defendant  Kennedy  moved  to  dismiss 
the  complaint. 

Held,  that  the  motion  was  properly  denied; 

That  notwithstanding  the  fact  that  the  plaintiff's  title  and  right  of  posses- 
sion was  disputed,  a  court  of  equity  having  acquired  jurisdiction  of  the 
action  was  not  obliged  to  dismiss  the  complaint  and  remit  the  plaintiff  to 
his  remedy  at  law.    Place  v.  Kennedy 167 

PABTNEBSHIP  —  Copartnership  name,  assumed  by  a  corporation  with 
intent  to  acquire  part  of  the  business  and  prevent  the  incorporation  of  the 
copartnership  —  equity  will  restrain  the  corporation  from  so  doing. 

Pkttes  v.  American  Watchman's  Clock  Co 345 

See  Equity. 

PABTY — Misjoinder  of  parties  plaintiff  —  cause  of  action  based  on  false  rep- 
resentations—  icTien  no  cause  of  action  is  aUeged.]  1.  The  complamt  in  an 
action  brought  by  Julia  A.  Groh,  individually  and  as  executrix,  etc.,  of  John 
Groh,  deceased,  alleged  that,  in  reliance  upon  false  representations  made  to 
her  by  the  defendant,  she  had  transferred  to  him  at  an  inadequate  price  her 
entire  holding  of  the  stock  and  bonds  of  a  certain  corporation,  and  that  her 
testator,  John  Groh,  had  also  transferred  to  him  seven  shares  of  the  stock  of 
the  corporation. 
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It  was  not  alleged  in  the  complaint  that  any  false  representations  were 
made  to  John  Groh,  deceased,  in  order  to  induce  him  to  transfer  the  seven 
shares  of  stock,  or  that  the  false  representations  made  to  Julia  A.  Groh  were 
intended  hy  the  defendant  to  be  repeated  to  John  Groh,  or  that  any  represen- 
tations were  made  to  John  Groh  as  coming  from  the  defendant. 

The  relief  demanded  was  that  tlie  defendant  assign  to  the  plainti£f,  individ- 
ually, all  of  the  stocks  and  bonds  transferred  by  her  to  him  and  that  he 
transfer  to  the  p]ainti£f,  as  executrix  of  John  Groh,  deceased,  the  seven  shares 
of  stock  which  were  assigned  to  him  by  the  said  John  Groh,  deceased. 

Held,  that  there  was  a  misjoinder  of  parties  plaintiff. 

Sembte,  that  the  false  and  fraudulent  representations  having  been  made 
only  to  the  plaintiff,  individually,  and,  so  far  as  appeared,  not  having  been 
communicated  to  John  Groh,  deceased,  no  cause  of  action  was  stated  in  favor 
of  the  plaintiff  us  executrix  of  John  Groh,  deceased.     Giiou  c.  Flammeb —     28 

2. Actio 'I  to  C(ineA  state  tax  sales — it  is  maintainable  against  State 

offlcers,  not  against  Vte  StateJ]  An  action  to  cancel  tax  sales  of  land  owned 
by  the  plaintiff,  and  to  declare  void  conveyances  executed  by  the  State 
Comptroller  to  the  People  of  the  State  of  New  York  pursuant  to  such  tax 
sales,  lies  against  the  State  officials  and  not  against  the  State. 

Sanders  t.  Saxton 421 

The  State  of  New  York  and  State  Architect  are  not  necessary  parties 

to  an  action  to  enjoin  a  contractor  from  proceeding  with  the  plumbing  and 
drainage  work  upon  a  State  armory  without  the  approval  of  the  superin- 
tendent of  buildings  of  New  York  city. 

City  op  New  Youk  v.  Burleson  Co 222 

See  State  Architect. 

Where  a  complaint  asking  for  an  accounting  alleges  one  primary 

right  and  one  subject  of  action,  the  distinction  between  liability  in  a  repre- 
sentative and  in  an  individual  capacity  is  immaterial  —  in  equity  all  the 
causes  of  action  need  not  affect  all  the  parties  in  the  same  way. 

Hogers  v.  Wheeler 485 

See  Misjoinder. 

Action  on  a  bond  given  by  a  trustee  in  bankruptcy  — it  must  be  in 

the  name  of  the  United  States  —  the  trustee  is  not  a  necessary  party  —  action 
on  a  bond  under  seal  must  be  by  the  obligee. 

Alexander  v.  Union  Surety  &  Guar.  Co 8 

See  Bankruptcy. 

Discontinuance  of  an  action  of  replevin  as  to  defendants  charged  with 

conspiracy,  not  served  with  the  summons  —  when  a  plaintiff  has  a  right 

thereto.    Chapman  v.  Wolf 568 

See  Replevin. 

Examination  of,  hrfore  trial. 

See  Deposition. 

PASSEKOEB  —  On  a  railroad. 
See  Railroad. 

PAWN—  Of  chattels. 
See  Bailment. 

PAYMENT  —  The  employee  of  a  corporation,  entitled  to  preference  in 
payment  under  a  general  assignment^  defined  —  the  duties,  not  the  title  of 

the  position,  determine  the  question.    Hopkins  v.  Cromwell. 481 

See  Assignment  for  Creditors. 

Effect  of  a  part  payment  under  an  agreement  not  sustained  by  a  con- 
sideration.   Bell  v,  Pfadenhausr 279 

See  Contract. 

PENAL  CODE  —  §  868b — CopartnersfUp  n  twe,  assumed  by  a  corporation 
loith  intent  to  acquire  part  of  tits  busintss  and  prevent  the  incorporation  of  the 
copartnership  — equity  toill  restrain  the  corporation  from  so  doing. 

Pbttes  V,  American  Watchman's  Clock  Co 846 

[See  table  of  sections  of  the  Penal  Code  cited,  ante,  in  this  volume.] 
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PEKFOBMANCB  —Of  a  contract. 
See  Contract. 

PBBSOKAL  INJUBY  —  Action  far. 
See  Negligence. 

PAOK^ 

PEBSOKAL  PROPERTY—  i^/M  of  a  chattel— hU  remedy  for  iU  recat- 

ery  is  not  by  a  proceeding  to  compel  the  executrix  to  account  —  it  ie  by  an  action 
under  Cods  of  Civil  Procedure^  section  1819. 

^Matter of  Egan 565 

Personal  pwperty  borrowed  to  be  pledged,  under  a  promise  to  return  it  at 

a  fixed  date  —  it  is  *'  converted  "  when  not  returned  at  that  date. 

8m  Chaneal IAN  e.  Powers 3&5 

Action  for  injury  to  the  person  and  to  personal  property  —  two  causes  of 

action  exist. 

See  Powers  v.  Sherin 37 

Replevin  —  when  a  right  of  possesion  in  a  third  party  may  be  s/iown. 

See  Central  8tock  Yard  <&  Transit  Co.  v.  Mbars 45^ 

Under  a  denial  of  conversion  title  in  a  third  party  may  be  shown. 

See  SiHAJL  V.  ^UEA 84 

See  also  Bailment. 

PHYBICIAK — Permitting  an  examination  of  a  physician  "on  a  trial" 
which  results  in  a  nonsuit  —  it  is  a  waiver  of  the  right  to  object  thereto  on 
the  trial  of  a  new  action  for  the  same  cause. 

Schlotterer  v.  Brooklyn  &  N.  Y.  Ferry  Co 50S 

See  Evidence. 

PLEADINO  —  Motion  for  leave  to  amend  a  complaint  and  set  up  a  coun- 
terclaim—  when  it  has  been  once  denied  for  laches  and  it  introduces  new  issues 
it  will  be  refuted — moving  affidavit  made  by  t/ie  attorney  instead  of  the  parly.] 
1  The  defendant  in  an  action  begun  in  1898,  made  a  motion  in  April,  1901, 
shortly  before  the  trial  thereof,  for  leave  to  amend  his  answer  by  setting  up 
a  counterclaim.  The  motion  having  been  denied  on  the  ground  of  laches,  the 
defendant  commenced  an  independent  action  on  the  counterclaim.  The  trial 
of  the  original  action  resulted  in  a  verdict  for  the  plaintiff  which  was  ulti- 
mately reversed  by  the  Court  of  Appeals.  Two  months  after  the  decision 
of  the  Court  of  Appeals,  the  defendant  in  the  original  action  made  a  motion 
to  amend  the  answer  interposed  in  that  action  by  setting  up  the  counterclaim 
in  question  and  for  leave  to  discontinue  the  independent  action  brought 
by  him  upon  such  counterclaim  which  was  at  issue,  but  had  not  been  tried. 

The  proposed  answer  also  renewed  two  defenses  which  the  defendant  bad 
waived  upon  the  former  trial.  The  Special  Term  granted  the  motion  upon 
terms. 

Held,  that  the  motion  should  have  been  denied,  especially  as  the  previous 
application  had  been  denied  because  of  the  defendant's  laches,  and  as  he 
sought  to  introduce  new  issues  into  the  action; 

That  the  movini^  aftidavit  was  defective  in  that  it  was  made  by  the 
defendant's  attorney  instead  of  by  the  defendant  himself,  and  contained 
averments  of  material  matters  of  which  the  attorney  could  not  have  had  per- 
sonal knowledge.     Henry  &  Co.,  Limited,  v.  Talcott 7S 

2. A  complaint  on  a  guaranti/,  not  aWging  the  performance  of  the  con- 
dition prescribed  tJiereby,  is  demurrable^  R.  Forsyth  Little,  Jr.,  executed  the 
following  instrument  of  guaranty:  **In  consideration  of  Elmer  E.  Coolej- 
refraining  from  entering  judgment  against  Caroline  W.  Whiton  for  a  period 
of  ten  days,  I  hereby  guaranty  the  pajrmcnt  of  the  note  sued  upon  in  which 
he  is  the  plaintiff,  and  Caroline  W.  Whiton  is  the  defendant,  and  upon  which 
there  is  now  due  the  sum  of  $1,200.00  with  interest  from  November  18th, 
1900,  and  in  and  for  the  same  consideration,  I  hereby  guaranty  to  the  holder 
of  the  note  made  by  Caroline  W.  Whiton,  bearing  date  the  6th  dny  of  July. 
1900,  for  $1,750.00  and  interest,  payments  on  the  said  notes  to  be  made  as 
follows: " 

Held,  that  the  complaint  in  an  action  brought  against  Little  upon  the 
guaranty  to  recover  the  amount  of  the  $1,750  note,  wiiich  did  not  allege 
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that  Cooley  bad  refrained  from  enteting  ludgment  on  the  $1,200  note  for  the 
ten  days  provided  in  the  guaranty,  was  demurrable; 

That  an  allegation  that  the  $1,200  note  bad  been  paid  was  not  equivalent 
to  an  allegation  of  compliance  with  the  condition  respecting  the  refraining 
from  the  entry  of  Judgment.    Hall  v.  Little 524 

8. Defense  that  tTie  plaintiff  Tuu  an  adequate  remedy  at  law  —  when 

demurrable,]  Where  it  is  certain,  from  the  facts  alleged  in  a  complaint  and 
from  the  prayer  for  relief  contained  therein,  that  the  plaintiff  seeks,  and  can 
obtain,  if  anything,  equitable  relief,  a  defense  that  the  plaintiff  has  an  ade- 
quate remedy  at  law  is  demurrable.    Edbiokdb  v.  Stern oSO* 

4. When  such  a  defense  is  proper.]     Where,  from  the  facts  alleged  in 

the  complaint,  it  is  uncertain  whether  the  plaintiff  is  entitled  to  legal  or 
equitab:e  relief,  and  the  prayer  for  judgment  asks  for  equitable  relief,  the 
defense  that  the  plaintiff  has  an  adequate  remedy  at  law  may  properly  be 
interposed. 

Such  a  defense  is  also  proper  where  it  is  certain,  upon  the  facts  pleaded, 
and  apart  from  the  prayer  for  relief,  that  the  plaintiff's  only  remedy  is  at 
law.    Id, 

5. Objection  to  jurisdiction  or  that  the  complaint  does  not  state  a  cause  of 

action  —  it  may  be  raised  at  tJie  trials  although  not  taken  by  demurrer  or 
answer.]  Under  section  499  of  the  Code  of  Civil  Procedure,  an  objection 
to  the  jurisdiction  of  the  court,  or  that  the  complaint  does  not  state  facts 
sufl9cient  to  constitute  a  cause  of  action,  is  not  waived  by  a  failure  to  take 
such  objection  by  demurrer  or  answer,  but  may  be  raised  by  any  party  to  the 
action  at  the  trial.    Lb  Bbantz  «.  Campbell    588^ 

6. Objection  to  jurisdiction,  available   although  the  answer  demands 

afflrmatire  relief]  A  defendant  is  not  precluded  from  objecting  to  the 
jurisdiction  of  the  court  upon  the  trial  by  the  fact  that  his  answer  contains  a 
demand  for  affirmative  relief.    Id. 

7, Amendment  of  an  answer  or  the  substitution  of  a  demurrer  therefor 

—  when  unnecessary,  denied.]  After  a  case  has  been  set  down  for  trial,  the 
court  is  justified  in  refusing  to  allow  an  answer  to  be  amended  or  a  demurrer 
to  be  substituted  therefor,  where  the  Question  sought  to  be  raised  by  such 
amendment  or  demurrer  can  be  presented  under  the  existing  answer.    Id. 

8.  Laches  in  moving  to  amend  a  complaint  —  under  what  circumstances 

excused.]  What  facts,  proved  on  a  motion  for  leave  to  amend  a  complaint 
by  alleging  that  the  defendant  was  a  joint  stock  company  instead  of  a 
corporation  as  was  alleged  in  the  original  complaint,  are  sufficient  to  excuse 
the  failure  to  make  the  motion  until  over  two  years  after  the  plaintiff's 
attorney  learned  that  the  defendant  was  a  joint  stock  company,  considered. 

Blackbubn  V.  American  News  Co 82 

9.  Negligence  —  defense  of  assumption  of  risk —  when  avaiUMe  aWtough 

not  pleaded.'^  Where,  in  an  action  to  recover  damages  resulting  from  the 
death  of  plamtiff's  intestate  while  in  the  employ  of  the  defendant,  all  the  otI- 
aeoce  establishing  the  assumpttc.n  of  the  risk  of  the  employment  has  been 
introduced  by  the  plaintiff,  such  defense  is  available  to  the  defendant,  even 
though  it  has  not  been  pleaded  in  the  answer. 

Ehrenfried  v.  Lackawanna  Iron  &  S.  Co 130 

10.  Leave  to  serve  an  amended  answer — only  disturbed  in  ease  of  clear 

abuse.]  The  granting  of  leave  to  serve  an  amended  answer  rests  in  the 
sound  discretion  of  the  Special  Term,  and,  unless  there  is  a  clear  abuse  of 
that  discretion,  the  Appellate  Division  will  not  disturb  its  exercise. 

Westinghodse,  C,  K.  &  Co.  v.  Remington  S.  Co 12d 

Where  a  complaint  asking  for  an  accounting  alleges  one  primary 

ri.Gcht  and  one  subject  of  action,  the  distinction  between  liability  in  a  repre- 
sentative and  in  an  individual  capacity  is  immaterial  —  what  causes  of  action 
are  properly  joined—  in  eqiiity  all  the  causes  of  action  need  not  affect  all  the 

parties  in  the  same  way.    Kogebs  v.  Wheeler ^ 485 

Bee  Misjoinder, 
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Action  for  iojurv  to  the  person  and  to  personal  property  —  two 

causes  of  action  exist  —  the  plaintiff  will  be  required  to  state  them  separately 
— demurrer  to  misjoinder  of  causes  of  action  not  separately  stated. 

Powers  v.  Sherin 37 

See  Misjoinder. 

An  action  based  upon  negligence  cannot  be  sustained  by  proof  of  the 

defendant's  having  created  a  nuisance  —  that  the  defendant  was  not  misled 
by  the  complaint  is  immaterial.    Kipf  v.  N.  Y.  Central  &  U.  R.  R.  H.  Co.  392 
See  Negligence. 

Sufficiency  of  an  allegation  of  a  landlord's  negligence  in  suffering  a 

heap  of  rubbish  to  exist  in  the  yard  of  a  tenement  house. 

Webkner  v.  Smith 211 

See  Negligence. 

Misjoinder  of  parties  plaintiff —  cause  of  action  based  on  false  repre- 
sentations—  when  no  cause  of  action  is  alleged.     Groh  v.  Flam!£BR 28 

See  Party. 

A  recovery  not  sustained  where  the  complaint  does  not  allege  the  facts 

essential  thereto.    Child  v.  New  York  Elevated  R.  R.  Co 598 

See  Eminent  Domain. 

PLEDGE  —  Personal  property  borrowed  to  he  pledged,  under  a  pronU^  to 
return  it  cU  a  fixed  date  —  it  is  **  converted**  when  not  returned  at  that  date.] 
1.  An  owner  of  personal  property,  who  loans  it  to  another  with  the  under- 
standing that  it  shall  be  pawned  for  his  own  benefit  by  the  borrower,  who 
promises  that  he  will  return  it  at  a  specified  time  or  upon  demand,  may»  in 
the  event  of  the  borrower's  pledging  the  property  aud  of  his  failing  to 
return  it  in  compliance  with  a  demand  made  after  the  expiration  of  the 
specified  time,  maintain  an  action  against  the  borrower  for  its  conversion. 

In  such  a  case,  the  conversion  does  not  consist  in  the  pawning  of  the  prop- 
erty, but  in  the  failure  of  the  borrower  to  return  it  at  the  agreed  time. 

Chankalian  v.  Powers 395 

2. Collateral  —  counsel  fees  incurred  in  a  suit  for  its  enforcement.']    A 

pledger  of  collateral  is  liable  to  the  pledgee  for  necessary  expenses  incurred 
by  iTie  pledgee  in  enforcing  payment  of  the  collateral,  such  as  reasonable 
counsel  fees  paid  to  attorneys  in  an  action  for  the  collection  of  non- negotiable 
paper  so  pledged.     Bank  of  Staten  Island  v.  Silvie 465 

3.  Trial  of  an  issue  as  to  a  pledge  having  been  made.']  When  the  ques- 
tion whether  a  non-negotiable  draft  or  voucher  was  pledged  as  collateral  is 
one  of  fact  for  the  jury,  considered.     Id. 

Sale  by  a  broker  of  stock  pledged  to  secure  a  customer's  account  — 

good  faith  and  a  competent  purchaser  must  be  shown. 

Cammann  v.  Huntington 09 

See  Principal  and  Agent. 

PLTTDCBINO  —  In  schools. 
See  School. 

POLICE  —  In  a  city. 

See  Municipal  Corporation. 

POSSESSION  —  When  a  right  of  possession  in  a  stranger  may  be  sJiown  as  a 
defense  to  an  action  of  replevin. 

See  Central  Stock  Yard  &  Transit  Co.  v.  Mears 452 

PRACTICE  —  Request  by  each  party  t/iat  the  trial  judge  direct  a  verdict  — 
inferences  necessary  to  support  t/ie  Judgment  will  be  indulged  on  an  appeal  there- 
from —  a  tender  to  a  party  declining  to  perform  a  contract  is  unnecessary. 

See  Davis  v.  True 319 

Court  calendar  in  New  York  city  —  restoration  of  a  case  to  the  eaimidar 

ctfter  amendmefit  of  the  complaint  —  meaning  of  tne  words**  the  case  upon 
service   of  the  answer  to  take  its  regular  place  on  the  calendar." 

See  DiRBOLD  v.  Walter 80 
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TKAifXiVE  —  Ckmiinued.  paos. 

Apprai$al  of  damage  far  a  change  tf  grade  in  a  tcwn  highway —  a  peti- 
tion therefor  mutt  allege  that  it  toae  prenously  graded  and  the  ownerehip  qf 
a^faeent  land  by  the  petitioner. 

See  Matter  of  Boruf  ....  188 

Husband  and  fotfe  —  a  couneel  fee  aUowed  pending  an  action  for  a 

separation  eannot  be  eolleeted  from  the  husband^ $  exeeutore  after  hie  decUh —  the 
attorney  eannot  sue  ,tor  it. 

See  Kellogo  «.  Stoddabd 187 

Otjeetion  that  a  court  hae  not  jurisdiction  —  it  maiu  be  raised  at  the  trials 

although  not  taken  by  demurrer  or  anstser,  and  although  the  ansteer  aeks  for 
affirmative  relief. 

See  Le  Brantz  o.  Campbell 588 

Submission  of  the  question  as  to  the  reincorporation  of  a  village  —  when 

a  petition  is  made  thertfor  the  submission  must  be  made  within  a  reasonable 
time. 

See  People  ex  rbl.  Fleming  v.  Dalet.  . « 156 

Discontinuance  if  an  action  of  replevin  as  to  defendants  charged  with 

conspiracy,  not  served  with  the  summons —  when  a  plaintiff  has  a  right  thereto. 

Bee  Chapman  v.  Wolf 568 

Removal  of  a  ease  from  the  Municipal  Court  of  New  York  city  —  a 

motion  to  discontinue  not  granted  pending  an  application  therefor. 

See  Meisen  v.  Rothfeld 447 

Equity  case  —  the  court  may  strike  it  from  the  calendar  of  the  Trial 

Term,  although  the  party  may  be  estopped  firom  insisting  thereon. 

See  Weldon  v.  Brown 586 

Commission  to  take  testimony — w?ien  proposed  cross-interrogatories  will 

be  refected  on  the  settlement. 

/Sm  Treadwell  V.  Greene 60 

Action  for  it\fury  to  the  person  and  to  personal  property — two  causes  tf 

action  exist  —  the  plaintiff  will  be  required  to  state  them  sepai  atdy. 

See  PowBRB  V.  Sherin 87 

Action  brought  as  one  in  equity  —  when  the  court  may,  in  its  discretion, 

send  it  to  the  Trial  Term. 

See  Chinchin  v,  Katzman 595 

Drfault  —  opening  of — failure  of  a  non-resident  witness,  who  has  prom- 
ised to  attend  tlie  trial,  to  appear. 

See  Faist  v.  Metropolitan  Street  R.  Co 508 

The  amount  of  a  verdict  not  considered  where  no  appeal  is  taken  from 

an  order  denying  a  new  trial. 

iSstf  Lynch  v.  Brooklyn  Heights  R.  R.  Co 217 

—  What  otjection,  not  raised  on  the  trial,  is  not  available  on  appeal. 

See  Menolb  v.  McClintic-Mabshall  Const.  Co 884 

Equity  —  the  court  should  make  a  written  decision. 

See  Flanioan  v.  Skblly 108 

Jfbtice  of  mechanic's  lien — when  insufficient. 

See  BossBRT  v.  Fox 7 

Relating  to  arrest. 

See  Arrest. 

ExaminaHon  of  a  party  before  trial. 

See  Deposition. 

Relating  to  proceedings  by  mandamus. 

See  Mandamus. 

— »  Relating  to  motions  and  orders. 
Sde  Motion  and  Order. 

App.  Div.— Vol.  LXXXIX.        46 
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VRACnCB  —  Chntinued. 

Helating  to  ike  granting  of  a  new  trial. 

See  New  Trial. 

Beating  to  pleadinge. 

See  Pleading. 

Relating  to  the  trial  ofactiona. 

See  Trial. 

FBEFESEKCE  —  In  a  general  assignment. 
See  AssiQNicENT  for  Creditors. 

FRESUtf  PTION : 

See  Evidence. 

PBIMA&Y  ELECTION : 

See  Election. 

PAGE. 

PRINCIPAL  AND  AGENT  —  Sale  by  a  broker  of  stock  pledged  to  secure  u 
customer's  account — good  faith  and  a  competent  purchaser  must  be  showu.^ 
1.  Id  ED  action  brought  by  a  firm  of  stockbrokers  against  a  client  to  recover 
a  balance  of  account,  alleged  to  be  due  the  brokers  after  crediting  the  client 
with  the  proceeds  of  a  sale  of  his  stock,  it  is  incumbent  upon  the  brokers  to 
prove  that  the  sale  was  made  in  good  faith  and  to  a  person  authorized  to 
purchase.    Cahmann  «.  Huntington 99 

2. When  a  question  is  presented  for  a  jury.    What  evidence  given  in 

such  an  action  is  sufficient  to  reouire  the  submission  to  the  jury  of  the  ques- 
tion whether  the  sale  was  made  to  a  person  acting  in  the  interest  oi  the 
stockbrokers,  considered.    Id, 

Declarations  of  a  janitor  that  he  thought  an  odor  came  from  a  vent 

pipe — scope  of  a  janitor's  authority.    Dcehl  «.  Watson 445 

See  Landlord  and  Tenant. 

See  Master  and  Servant. 

When  both  the  principal  and  the  agent  are  liable  for  an  injury  resulting 

from  work  done  on  a  public  street. 
S  e  Negligence. 

PBISONEB  —  Charge  for  board  of. 
See  Sheriff. 

PBOBASLE  CAUSE: 

See  Malicious  Prosecution. 

PBOMISSO&Y  NOTE : 

See  Bills  and  Notes. 

PBOMOTION  —  T?ie  permanent  assignmerU  of  a  patrolman  as  a  telegraph 
operator  in  the  New  York  police  department  is  a  promotion. 

See  People  ex  rbl.  Campbell  v.  Partridge 497 

PBOOF: 

See  Evidence. 

PBOPE&TT  —  Personal 

See  Personal  Property. 

PBOZIMATB  CAXTSE  —  Qf  an  injury. 
See  Negligence. 

PUBLIC  OFFICER : 

See  Officer. 

PUBLIC  POLICT—  What  contract  is  contrary  to. 
See  Contract. 

PUBLIC  STREET: 

See  Municipal  Corporation. 

FUBCHASE  —  Cf  real  property. 

See  Vendor  and  Purchaser. 
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S^AXLBOAD—A  itrueture  eonneeting  a  iteam  surface  railroad  toith  an  ele- 
vated railroad —  when  built  on  the  land  of  the  railroad,  altluyagh  in  front  of  a 
house  on  a  street,  it  toill  not  be  er^oined  at  the  suit  of  the  owner  of  the  house 
not  owning  the  fee  of  the  street,]  1.  Id  aa  action  brought  by  an  owner  of 
property  located  on  the  sonth  side  of  Atlantic  avenue  in  the  borough  of 
Brooklyn  to  enjoin  the  defendant,  a  steam  railroad  company,  from  main- 
taining and  operating  its  steam  railroad  as  an  elevated  structure  in  front  of 
the  plaintiffs  premises,  it  appeared  that  the  railroad  was  located  upon  prop- 
erty, the  fee  of  which  was  in  the  railroad  company,  Atlantic  avenue  having 
been  opened  on  each  side  of  the  railroad  after  the  railroad  had  been  con- 
structed.   The  plaintiff  did  not  own  any  portion  of  the  fee  of  the  Idghway. 

In  1898,  after  the  railroad  had  been  operated  as  a  surface  railroad  for  many 
years,  the  railroad  company  built  an  inclined  structure  for  the  purpose  of 
connecting  its  tracks  with  those  of  an  elevated  railroad  company.  The 
incline  was  575  feet  long  and  was  constructed  of  iron  and  stone,  and  in  front 
of  the  plaintiff's  premises  varied  in  height  from  nine  to  ten  feet.  After  the 
change  was  effected  trains  were  run  at  more  frequent  intervals  than  for- 
merly and  the  operation  of  the  road  was  attended  with  greater  noise. 

It  did  not  appear  that  additional  soot,  ashes  and  cinders  had  been  cast 
upon  the  plaintiff's  premises  since  the  construction  of  the  iDclined  structure. 
The  only  evidence  given  concerning  any  injury  to  the  plaintiff's  easement 
of  light  was  to  the  effect  that  the  inclined  structure  caused  a  shadow  to  be 
cast  upon  the  street  at  night  from  an  electric  light  located  on  the  oppo- 
site side  of  the  street. 

Held,  that  the  construction  of  the  inclined  structure  was  within  the  powers 

f^iven  to  a  steam  railroad  and  was  authorized  by  statute,  and  that  whatever 
ninry  resulted  to  the  plaintiff  therefrom  was  damnum  absque  irijuria  ; 

That  an  elevated  structure  may  be  built  by  a  steam  surface  railroad  to 
connect  its  tracks  with  an  elevated  railroad. 

Bennett  v.  Long  Island  R.  R.  Co 379 

2. Railroad  company  —  breach  of  an  agreement  to  carry  a  passenger 

and  his  wife  to  their  destination  wiUiout  change  —  measure  of  damages  where 
the  pauenger  is,  at  an  intermidiate  station,  obliged  to  take  passage  on  another 
road —  no  recotery  allowed  for  inconvenience^  annoyance  or  delay.']  In  an  action 
brought  against  a  railroad  company  to  recover  damages  for  the  breach  of  a  con- 
tract of  carriage,  it  appeared  that  the  plaintiff  purchased  from  the  defend- 
ant railroad  company  two  tickets  from  Cumberland,  Md.,  to  New  York,  under 
a  contract  by  which  the  defendant  agreed  to  carry  the  plaintiff  and  his  wife 
to  their  destination  on  a  certain  express  tniin  without  change. 

When  the  train  reached  Philadelphia,  the  defendant,  in  violation  of  its  con- 
tract, refused  to  continue  the  trip  further  and  announced  to  the  plaintiff 
that  he  would  have  to  wait  over  in  that  city  three  or  four  hours  for  another 
train. 

The  plaintiff  and  his  wife,  in  order  to  reach  their  destination  earlier  than 
they  could  by  the  designated  train,  took  passage  to  New  York  on  another 
railroad,  reaching  there  about  two  hours  after  the  train  on  which  they 
originally  took  passage  was  scheduled  to  arrive. 

The  only  pecuniary  loss  which  the  plaintiff  suffered  was  five  dollars 
which  he  paid  for  the  two  tickets  purchased  from  the  other  railroad  company. 

Held,  that  it  was  the  plaintiff's  dutj^  to  pay  his  wife's  traveling  expenses, 
especially  as  she  was  accompanying  him,  ana  that  he  was  entitled  to  recover 
the  money  which  he  had  paid  to  the  second  railroad  company  for  his  wife's 
fare  from  Philadelphia  to  New  York,  even  though  she  was  not  a  party  to  the 
action  and  had  not  assigned  her  claim  to  him; 

That  the  plaintiff's  recovery  should  be  limited  to  five  dollars,  and  that  he 
was  not  entitled  to  recover  damages  for  the  inconvenience,  annoyance  and 
delay  to  which  lie^had  been  subjected. 

Miller  tT.  Baltimore  &  Ohio  R  R.  Co 457 

8.  Ordinance  requiring  a  placard  stating  the  destination  of  a  car — 

wTiat  is  a  compliance  thereu)ith.]  The  posting  upon  a  street  car  of  a  placard 
bearing  the  words  "Flushing  via  Jackson  Avenue"  is  a  sufficient  and  sub- 
stantial compliance  with  an  ordinance  of  the  city  of  New  York  requiring 
street  surface  railway  companies  to  place  upon  each  of  their  cars  a  placard 
Btating  the  destination  thereof. 

City  OF  New  York  t>.  N.  Y.  &  Q.  C.  R.  Co 44d 


Digitized  by  VjOOQ IC 


708  INDEX. 

RATTiTlOAT>  —  OmUiwusd.  paob. 

4  Ordinance  requiring  thai  paseenff&rt  be  carried  to  tu cA  deeUnaUan 

without  ehanoe  of  care — what  accident  doe$  not  render  compliance  therewith 
impoteibte.]  £Tideiice  that  the  passengers  upon  a  street  car  in  the  dty  of 
New  York  were  transferred  to  another  car,  because  an  accident  to  another 
car  had  delayed  traffic  upon  the  road,  and  because  the  railroad  officials 
thought  that  they  could  thereby  serve  the  greatest  good  of  the  greatest  num- 
ber of  proposed  passengers,  at  the  expense  of  those  who  were  actual  pas- 
sengers entitled  to  be  carried  to  their  destination,  does  not  brinir  the  case 
within  the  exception  contained  in  the  ordinance  of  the  city  of  New  York 
requiring  street  railway  companies  to  carry  their  passengers  to  their  destina- 
tions wiUiout  change  of  cars,  unless  *'  by  reason  of  any  accident,  compliance 
with  the  ordinance  is  rendered  impossible."    Id. 

6.  Judicial  notice  that  Fluehinp  wae  a  tUlage  in  Queene  eaunt^J]    The 

court  will  take  judicial  notice  that  Flushing  was  once  tne  name  of  a  Tillage 
or  town  in  the  county  of  Queens  now  merged  in  the  city  of  New  York.    Id. 

Negligence  —  recommendation  of  the  State  Board  of  Railroad  Ck>m- 

miasioners  as  to  the  introduction  of  a  safeguard  on  a  milroad  —  when  com- 
petent in  an  action  for  damages  for  the  death  of  a  passenger. 

Baruth  v.  Pouohkbbpsib  Citt  &  W.  F.  £l.  R.  Co 8M 

See  Nbglioencb. 

Franchise  tax  —  only  the  rolling  stock  of  a  railroad  exclusively  and 

continuously  used  outside  the  State  of  New  York  is  to  be  credited  to  the  com- 
pany in  making  the  assessment. 

People  ex  eel.  N.  Y.  C.  dk  H.  R  R.  R.  Co.  «.  Miller 127 

/SstfTAX. 

Injury  to  an  adjacent  house  from  smoke,  cinders,  etc.,  arising  out  of 

the  operation  of  a  railroad  —  damnum  aheque  irauria. 

Friedman  v.  New  York  &  Harlek  R.  R.  Co 88 

See  NuiBAKCE. 

When  not  obHiged  toueethe*'  highest  degree  of  care  "  towarde  a  paeeenger, 

/Ss0  Negligence. 

If^ury  on. 

See  Negligence. 

BAxuriCATION  --Ofthe  unautharieedacteofthepreiidcnt  of  a  corporation. 
See  Corporation. 

BEAL  FBOPEBTT — Mortgage  —  conveyance  of  the  equity  of  redcmpHon  to 
the  mortgagee  —  concurrent  option  of  purehaee given  by  the  mortgagee  to  the  mart' 
gagoT^  the  father  of  the  owner  of  the  equity  of  redemption — merger  of  the  m/ortgage 
in  the  title  conveyed  by  the  deed — compiteney  of  the  owner  of  the  equi^f  of 
redemption  to  extingutth  that  right  after  suit  brought  for  the  foredoeure  of  the 
mortgage. 

See  Braxtn  v.  Yollmsr 43 

Sale  of  real  property  under  execution — tTie  sheriff '»  deed  can  be  given, 

in  eaee  of  the  purehaeer^e  death,  only  to  hie  executor  or  administrator  —  ^eet 
of  a  reatal  that  ths  deed  was  given  pursuant  to  an  order  of  the  court  —  pre- 
sumption of  redemptiofh  where  forty  years  elapse  btfore  this  sheriff's  deed  is 
obtained. 

See  Dixon  v,  Dixon 80S 

Action  for  damage  to  land  caused  by  driven  wells — discovery  and  inmec- 

tion  of  the  land  by  the  defendant  —  when  not  authorised  by  Code  of  Civil  Pro- 
cedure, section  lUSSi  ^ignorance  by  the  d^endant  of  the  information  sought  for 
must  be  shown  —  conditions  which  the  plaintiff  may  reasonably  impose. 

See  Sutter  v.  City  of  New  York 4fM 

Exchange  of  real  property  induced  by, fraudulent  repruentoHans —  wi 

action  to  set  it  aside  is  not  defeated  by  proof  that  the  plaintiff  continued,  <tfter 
bringing  the  suit,  a  saloon  business  on  the  property  ^us  acquired  by  her — offer 
to  rAum  what  she  received. 

See  Keefuss  v.  Weilmonstbr. 805 
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SBAIi  ntOPB&TY—  ChfUinued.  paob. 

A  ^ructurt  connecting  a  steam  iurfaee  railroad  teith  an  elewtted  railroad 

— «Adii  buiit  on  the  land  of  the  railroad,  aUhough  in  front  of  a  house  on  a 
eireet,  it  teill  not  be  ef^ned  at  Me  nut  ef  the  owner  of  Ihe  hcuee.not  awning  the 
fee  ^  the  street. 

See  BBHinsTT  v.  Long  Island  R.  R.  Co 87ft 

Purehate  of  real  property  at  a  mortfft^  foreclosure  sale  by  a  guardian  ad 

litem  —  it  is  wndMe,  not  to%d  —  the  ten  yeartf  StattUe  cf  Limitations  applies  to 
on  action  to  avoid  the  deed  — grantees  of  the  guardian  ad  litem  are  not  charge- 
able ioith  actual  fraud, 

^       See  DuoAN  v.  Shabkxt 161 

Equity — action  to  set  aside  a  deed  for  fraud — a  jury  is  present  only  to 

aid  the  court — the  court  should  make  a  written  decision — a  purchaser  from 
the  fraudulent  grantee  is  entitled  only  to  the  amount  paid. 

See  FuLKiOAN  v.  Bksllt 108 

Breach  of  contract  for  the  sale  of  land — resulting  inability  of  the 

9endse  to  perform  a  contract,  for  the  saleofths  land,  with  a  tftird  person  — proof 
as  to  damages  limited  thereby — proof  of  the  market  price  of  the  land, 

'  Bee  MiDDLBWORTH  9.  LOWBBT 418 

Purchase  of  a  judgment  for  less  than  its  face — aqreemerti  with  the 

debtor  to  enforce  it  only  to  the  extent  of  the  sum  paid — a  subsequent  mortgagee 
cff  the  debtor  mayvnforee  sucfi  agreement. 

See  Db  W ANDELABB  9.  Db  Waitdbuleb 118 

Statute  forbidding  owners  of  lots  on  a  street  from  building  within  thirty 

feet  cf  the  street  ^~ unless  compensation  is  provided  %t  is  unconstitutional — an 
easement  is  property, 

Atf  Pboplb  EX  BEL.  DiLZEB  0.  Caldeb 608 

Tradition  as  to  ancient  boundaries  —  not  admissible  where  the  location 

tan  be  established  by  ancient  documents — ambiguities  in  descriptions  to  be 
reconciled. 

See  Smith  v.  Tbustebs  of  Bbookhatxn.  .   475 

Injury  to  an  adjacent  house  from  smoke,  dndere,  etc. ,  arising  out  of  the 

operation  of  a  railroad —  damnum  abeque  injuria. 

See  Fbibdman  v.  New  Tobk  A  Hablem  R.  R.  Co 88 

29uieance  —  rule  as  to  damages  where  they  are  asked  in  an  action  to 

at^n  a  nuisance  —  measure  €f  damages  in  the  case  of  a  lessee. 

See  Bates  v,  Holbrook 648 

Lease  of. 

See  Landlobd  aicd  Tenaitt. 

Liens  on, 

SeelASs. 

Partition  cf. 

See  PABTTTioir. 

HBujuvER  —  In  supplementary  proceedings  —  action  by,  in  equity,  to  set 
aside  a  chattel  mortgage,']  A  recefver  in  supplementary  proceedinffs  may 
bring  an  action  in  equity  to  set  aside  a  chattel  mortgage,  made  by  the 
Judgment  debtor,  on  the  ground  that  it  was  not  filed  in  the  proper  county. 

Bbuknembr  V,  Cook  &  Bebnhbiubb  Co 406 

Transfer  to  a  corporation  of  the  assets  of  an  association  in  the  hands 

of  receivers — order  approving  the  transfer,  by  the  terms  of  which  the 
directors  of  the  association  were  released  from  all  personal  liability  —  an 
action  to  set  aside  the  order,  so  far  only  as  the  release  was  concerned,  cannot 
be  maintained.    Cbaio  v.  Jambs, 641 

See  COBPOBATION. 

XKITAL—Inadeed. 
See  Deed. 
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BEDBXPnOir  —  From  %htrif*t  icUe  an  execution. 
See  ExBOUTioN. 

Right  of. 

See  MORTOAGE. 

BEMOVAL  —  Of  a  cause  to  another  eourt. 
See  Court. 

SENT: 

See  Landlord  and  Tenant. 

PAoa. 

BSPIiEVIN  —  Dieeontinuance  of  an  action  of  repleein  a$  to  dtfendante 
charged  itith  conspiracy,  not  served  with  the  summons  —  wfien  a  plaintiff  has  a 
right  thereto.]  1.  In  an  action  at  law  the  plaintiffs  have  a  right  to  discon- 
tinue the  action  as  against  defendants  who  have  not  been  served,  witlioat 
costs  as  to  those  defendants,  unless  some  rights  of  the  other  parties  will  be 
affected  by  the  discontinuance,  in  which  case  the  court  may  protect  the 
rights  of  such  other  defendants  by  imposing  conditions. 

Where  the  complaint  in  an  action  of  replevin  states  but  a  single  cause  of 
action,  and,  by  allegations  of  conspiracy,  seeks  to  make  all  of  the  defend- 
ants liable,  the  discontinuance  of  the  action  as  to  the  defendants  who  have 
not  been  served  will  not  injuriously  affect  the  rights  of  the  other  defendants. 

Chapman  v.  Wolf 663 

2. Salrage  on  cows  rescued  from  New  York  harbor  —  right  of  possession 

in  the  salvor.]  The  master  and  owner  of  a  steam  lighter,  who  rescues 
from  the  waters  of  the  port  of  New  York  two  cows  which  were  part  of 
the  car^o  of  a  vessel  belonging  to  their  owner,  and  which  had  Jumped  over- 
board, IS  entitled  to  salvage  for  his  services  and  may  lawfully  retain  posses- 
sion of  the  cows  until  his  claim  for  compensation  is  satisfied. 

Central  Stock  Yard  A  Transit  Co.  v.  Mears 453 

8. Wfien  a  right  ofpotsession  in  a  stranger  may  he  shown.]    If  the 

salvor  delivers  the  cows  to  a  third  person,  to  be  kept  and  cared  for  until  his 
claim  for  salvage  is  liquidated,  the  latter  is  entitled  to  assert  the  existence  of 
the  salvor's  Hen  as  a  defense  to  an  action  brought  by  the  owner  of  the  cows 
to  replevy  them,  as,  where  there  is  no  wrongful  taking,  but  merely  wrong- 
ful detention,  the  defendant  may  defeat  the  plaintiff^s  claim  by  evidence  that 
title  or  right  of  possession  is  not  in  the  plaintiff,  but  in  a  stranger.    Id, 

BSPBESENTATION  —  Fraudulently  made. 
See  False  Representation. 

BES  IP"  A  LOdXTITXTB  —  Application  of  the  doctrine. 
See  Neoliobnce. 

BESCIS8I0N— Of  an  exchange  of  real  property  induced  by  fi-audulent 
representations. 

See  False  Representation. 

BESPONDEAT  SUPEBIOB  —  W/ien  the  doctrine  does  not  apply. 
See  Negligence. 

BETUBN  —  To  an  alternative  writ  of  mandamus. 
See  Mandamus. 

BIGHT  OF  BEDEMPTION : 

See  Mortgage. 

BULE  —  Of  a  eourt. 
See  Court. 

[See  table  of  Rules  cited,  ante,  in  this  volume.  1 

SALE — Contract  for  the  sale  of  dress  patterns — guaranty  by  tlie  vendor  to 
pay  any  loss  sustained  by  tlio  vendee  —  loss,  how  ascertained  —  return  of  patterns 
on  h/ind.]  1.  In  an  action  to  recover  a  sum  of  money  alleged  to  be  due  upon 
a  contract  dated  February  16,  1899,  it  appeared  that  the  contract  provided 
for  the  sale  of  dress  patterns  by  the  plaintiff  to  the  defendant  at  fixrd  prices; 
that  it  obligated  the  defendant  to  sell  none  but  the  plaintiff's  patterns  and 
to  reorder  once  each  week  or  of  tener  all  patterns  sola  by  him  so  as  to  keep 
on  hand  a  supply  equal  to  his  original  purchases. 
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The  agreement  further  provided  that  all  patterns  furnished  by  the  defend- 
ant, which  the  plaintiff  should  report  as  "discarded*'  by  it  semi-annually, 
could  be  returned  by  the  defendant  within  sixty  days  from  the  date  of  the 
discard  report  at  half  cost  price  in  exchange  for  other  patterns  at  cost  price. 

The  agreement  ended  with  the  following  guaranty:  *'The  McCall  Com- 
pany (the  plaintiff)  guarantees  that  if,  at  the  end  of  two  years  from  date,  the 
result  of  the  business  shows  a  loss  in  the  sale  of  patterns  —  that  is,  if  we 
(the  defendant)  have  paid  them  more  money  for  patterns  than  we  have 
received  for  patterns,  they  will,  upon  demand  made  by  us  and  receipt  of 
the  patterns  within  thirty  days  after  the  expiration  of  such  two  vears,  pay 
us  such  loss  in  cash,  provided  all  the  terms  of  this  contract  have  been  fully 
complied  with." 

The  agreement  was,  by  its  terms,  to  remain  in  force  for  two  years  from 
Its  date  and  thereafter  until  the  expiration  of  sixty  days'  notice  given  by 
either  party  in  writing. 

The  defendant  claimed  to  have  sustained  a  loss  within  the  meaning  of  the 
guaranty  at  the  end  of  the  two  years,  viz.,  on  February  15,  1901,  and  finally 
elicited  from  the  plaintiff,  under  date  of  March  28,  1901,  a  communication, 
inclosing  a  statement  of  the  defendant's  loss  as  figured  by  the  plaintiff,  stat- 
ing that  "  We  herewith  inclose  a  statement  dated  February  15th,  showing 
your  purchases  and  sales  to  that  date,  and  by  which  it  appears  that  you  have 
sustained  a  loss  of  $111.65." 

May  9,  1901,  the  defendant  gave  the  plaintiff  written  notice  of  its  inten- 
tion to  terminate  the  contract,  to  which  the  plaintiff  replied,  under  date  of 
May  21,  1901,  saying:  **Your  favor  of  the  9th  inst.  duly  received.  We 
accept  it  as  the  sixty  days'  notice  that  you  desire  to  terminate  your  contract 
and,  therefore,  shall  not  make  any  shipments  after  the  8th  of  July,  next." 

Held,  that  the  judge  who  presided  at  the  trial  of  the  case  committed  no 
error  by  permitting  the  jury  to  allow  the  defendant,  on  his  conceded 
indebtedness  to  the  plaintiff,  the  amount  of  his  loss  as  adjusted  in  the  letter 
of  March  28,  1901; 

That  the  fact  that  the  defendant  neither  returned  nor  offere<l  to  return  the 
patterns  which  he  had  paid  for  and  which  he  had  on  hand  July  8. 1901,  when 
the  contract  terminated,  did  not  deprive  him  of  the  benefit  of  the  guaranty; 

That  the  provision  in  the  guaranty,  referring  to  "  receipt  of  the  patterns," 
was  not  equivalent  to  an  agreement  upon  the  defendant's  part  to  return  all 
patterns  which  he  had  on  hand,  if  he  claimed  the  right  to  enforce  the  guar- 
anty.   McCall  Co.  v.  Eaoan 880 

2.  Purehcuer  acting  in  reliance  upon  representations  as  to  the  ownership 

ff  goods,  when  j'rotected.]  A  person  who  purchases  goods  from  the  consignee 
thereof,  in  reliance  upon  representati  >n3  made  by  the  consignor  in  consular 
declarations  as  to  the  shipment  thereof,  accompanying  an  invoice  thereof, 
to  the  effect  that  the  consignor  had  sold  such  goods  to  the  consignee,  in 
whose  name  the  same  were  entered  in  the  custom  house,  obtains  a  good  title 
to  the  goods  as  against  the  consignor,  even  though  the  consignee  was  not 
the  actual  owner  of  the  goods,  but  was  simply  an  agunt  of  the  consignor, 
authorized  to  sell  the  go^s  on  commission.     Sihar  v.  Shra 84 

8.  Return  of  goods  to  a  vendor  refusing  to  accept  tliem,  by  unloading  tliem 

in  front  of  the  vendor's  place  of  business  —  duty  of  the  vendor  not  to  leave 
th£m  there  until  removed  by  Vie  public  authorities,']  Where  a  vendee  of  a  num- 
ber of  bales  of  burlap,  claiming  that  the  burlap  did  not  comply  with  a  war- 
ranty of  quality  made  at  the  time  of  the  sale,  returns  the  burlap  to  the 
vendor,  and,  upon  the  refusal  of  the  vendor  to  receive  it,  unloads  the  bales  in 
front  of  the  vendor's  place  of  business,  it  is  improper  for  the  vendor  to  allow 
the  burlap  to  remain  in  front  of  his  place  of  business  until  removed  by  the  pub- 
lic authorities,  as,  in  the  event  of  the  breach  of  a  contract,  it  is  the  duty  of 
the  innocent  party  to  make  the  other  party's  loss  as  light  as  possible. 

Empires  State  Bag  Co.  v.  McDermott 234 

Purchase  of  a  judgment  for  less  than  its  face  —  agreement  with  the 

debtor  to  enforce  it  only  to  the  extent  of  the  sum  paid — a  subsequent  mort- 
gagee of  the  debtor  may  enforce  such  agreement. 

De  Wandblaer  V,  Db  Wandelasr 118 

See  Judgment. 
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Sale  by  a  broker  of  stock  pledged  to  secure  a  customer's  account — 

good  faith  and  a  competent  purchaser  must  be  shown  —  when  a  question  is 

presented  for  a  Jury.     Gamx Aim  v.  Huntikgton W 

See  pKnrciPAL  and  Aobnt. 

Negligence — injury  fnAn  the  fall  of  the  headboard  of  a  folding  bed 

—  liabili^  or  a  vendor  who  agreed  to  put  it  up  in  a  safe  condition  —  ret  ip$a 

loquitur.    Cox  v.  Mason 211^ 

See  KEOLzesKCB. 

A  breach  of  warranty  on  the  sale  of  chattels  for  which  a  dtieck  is 

given — It  does  not  constitute  a  defense  to  the  check. 

CiTTZBNs'  Statb  Baitk  9.  Ck>WUBS 281 

See  Bills  and  Notes. 

Sale  of  merchandise— contract  by  letters —when  it  cannot  be  varied 

by  parol  evidence.    Lillis  o.  Mbktz 2W 

See  EviDSNCX. 

—  For  the  non-payment  of  taxee  by  a  eomptroUer, 

See  Tax, 

Cf  real  property. 

See  Ybndob  ahd  Pubchaskb. 

8ALVAGB  —  On  eowe  reecuedflrom  New  York  harbor — right  cfpoeeeeeion  in 
the  ealoor  and  in  a  third  person  to  whom  the  eowe  are  deUtered  to  be  fed. 

See  Cbntbal  Stock  Tabd  &  Tbansit  Co.  t,  Hbabs 453. 

SAimrOSBANK: 
See  Banking. 

80A7SX>IiD  —  If^ury  on. 
See  Nboliobncb. 

flCHOOIi--Priwnpalqfanightechool  andaleo  of  a  day  eehool  in  the  borough 
<jf  Brooklyn,  New  York  city — when  remooedfromhie  poeition  in  the  night  eehool, 
he  is  not  **  deprived  of  employment"  within  the  meaning  of  eeetion  1090  of  the 
reeieed  Greater  New  York  charter.]  1.  Prior  to  Mav,  1002,  there  were  four 
evening  public  high  schools  in  the  borough  of  Brooklyn  which  received  both 
men  and  women  pupils.  The  male  principal  of  one  of  such  schools  was  also 
the  principal  of  one  of  the  public  day  schools.  About  this  time  the  system 
of  night  schools  was  reorganized  so  that  two  of  such  schools  were  main- 
tained exclusively  for  men  and  two  for  women.  The  night  school  in  ques- 
tion was  one  of  the  two  maintained  exclusively  for  women  and  the  male  prin- 
cipal lost  his  position  and  a  woman  principal  was  appointed  in  his  place. 
Subsequently  the  poeition  of  principal  of  one  of  the  two  men*s  evening  high 
schools  became  vacant. 

Held,  that  the  male  principal  who  had  lost  his  position  as  night  school  prin- 
cipal when  the  reorganization  of  the  high  schools  took  effect  was  not  entitled 
to  be  appointed  to  the  vacant  position  of  principal  of  the  last-metitioned 
men's  evening  high  school  under  section  1090  of  the  revised  Greater  New 
York  diarter  (Laws  of  1901,  chap.  406),  which  provides,  "  In  case  of  the  con- 
solidation of  schools  or  of  the  discontinuance  of  any  school,  principals  and 
teachers  of  good  standing,  who  thereby  may  be  deprived  of  employment,  shall 
be  preferrea  in  appointments  to  be  made  in  any  of  the  schools  of  the  city; " 

That  the  principal  in  question  had  not  been  "deprived  of  employment" 
within  the  meaning  of  the  section  quoted. 

Mattbb  of  Cuback  v.  Bd.  of  Education 85& 

2.  Expeneee  incurred  by  a  truetee  of  a  eehool  district  without  authority 

from  the  district  meeting — thejf  may,  where  the  inhabitante  of  the  dudrict  refuse 
to  approve  them,  be  ordered  paid  by  the  school  district  by  the  county  judge.]  The 
refusal  of  the  trustee  of  a  school  district  to  pay  a  claim  a^nst  the  district, 
because  the  condition  of  the  funds  of  the  school  district  was  such  that 
he  believed  that,  if  he  paid  the  claim,  he  would  be  unable  to  meet  the 
necessary  annual  expenses  of  the  district,  may  fairly  be  said  to  have  been 
done  in  the  interests  uf  the  school  district:  and  if  the  trustee,  without  obtain- 
ing authority  from  the  district  meeting,  unsuccessfully  defends  a  mandamus 
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proceedine  instituted  against  him  to  compel  the  pajrment  of  the  claim,  and 
the  inhabitants  of  the  sdiool  district  refuse  to  vote  that  he  be  reimbursed 
for  the  expenses  incurred  by  him  in  defending  the  prooeedinff,  the  county 
Judge  has  Jurisdiction,  under  the  Consolidated  School  Law  (Laws  of  189i, 
chap.  566,  tit.  16.  art.  1,  §g  4-7),  to  make  an  order  charging  such  expenses 
upon  the  school  district.    Mattbb  of  Aitdbbbon  v.  School  Dibt.  No.  16. . .  381 

8.  «—  The  order  qf  the  county  judge  is  appealable,]  The  word  "  final "  con- 
taiaed  in  section  7  of  article  1  of  title  15  of  the  (consolidated  School  Law, 
providing  "  the  decision  of  the  county  judge  shall  be  final/'  is  intended  to 
give  the  order  of  the  county  Judge  the  effect  of  a  final  order  in  a  special  pro- 
ceeding, and  not  to  prevent  the  review  of  such  order  by  the  Appellate 
Division.    Id. 

Tenement  House  Act  —  replacing  school  sinks  by  water  closets  —  the 

requirement  is  constitutional.    Tenement  House  Deft.  «.  Moeschen.  .  . .  690^ 
See  Constitutional  Law. 

8XBVANT: 

See  Master  and  Servant. 

8XBVI0BB  —  Implied  promiee  to  pay  therrfor  —  expectation  of  the  party 
accepting  the  eerticee  that  they  are  gratuitoue — ea^}eetation  of  the  party  render- 
ing them  to  be  compeneated  by  an  executorehip. 

See  Crane  v.  Qanuno 806^ 

Action  by  a  married  toomanfor  eemicee  rendered  to  a  boarder — th  y 

bdong  to  her  huwand —  if  the  huebandeo  agree  the  turn  thus  earned  belongs  to  the 
wife. 

See  Brioos  «.  Devoe 11& 

Lien  for, 

Seeljxs. 

—  Action  to  recover  for. 

See  Master  and  Servant. 

8BS8I0N  LAWS  — 1848,  chap,  87,  g  18  —  Oae  company  incorporated  in  1856 
under  the  act  of  1848  — easeiciee  by  it  for  half  a  century  if  franehieee  in  terri- 
tory now  included  in  Chvater  New  York  city  —  its  right  to  extend  U»  mains  into 
new  streets — effect  of  the  acquiescence  of  the  highway  commissioners — who  are 
''  the  municipal  authorities^  within  the  meaning  of  the  net  of  1848. 

iSs0  People  ex  rel.  N.  T.  &  R  Gas  Co.  v,  Cromwell 39t 

1855,  chap.  427,  %  65 —  Tax  in  Kings  county — assessment  qf  non-resi- 
dent lands  in  that  part  of  the  roU  containing  asseuments  against  individuals  —  a 
tax  sale  thereunder  is  invalid —  it  is  not  legalieed  by  section  1  of  chapter  411  </ 
the  Laws  of  1885  —  section  65  of  chapter  427  of  the  Laws  of  1855,  as  amended, 
does  not  apply  to  such  a  case^  action  againet  State  officers,  not  against  the 
State. 

See  Sanders  v.  Saxton 421 

1870,  chap.  777,  §§  48.  50.  51  —  Village  sidewalk—  the  expense  thereof 

is  not  collectible  from  an  owner  who  has  not  received  the  notice  to  do  the  work 
required  by  the  village  charter — general  provisions  of  a  village  charter,  held 
not  to  cover  matters  dsewhere  specijieaUy  provided  for. 

See  Village  of  Walden  v.  Reltea 241 

1877,  chap.  466,  §  29  —  The  employee  of  a  coiporation,  entitled  to  prefer- 
ence in  payment  under  a  general  assignment,  defined — the  duties,  not  the  title 
of  the  position,  determine  the  question. 

See  Hopkins  v.  Cromwell 481 

1885,  chap.  411.  §  1  —  Tax  in  Kings  county— assessment  of  non-resi- 
dent lands  in  that  part  of  the  roll  containing  assesmnents  against  individuals  — 
a  tax  sale  thereunder  is  invalid — it  is  not  legalised  by  sertion  1  of  chapter  411 
of  the  Laws  qf  1S86  — section  65  of  chapter  427  of  the  Laws  of  1855,  as 
amended,  does  not  apply  to  such  a  case  —  actum  against  State  officers,  not 
against  the  State. 

See  8&ND1BR8  v;  Saxton 421 
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1885.  ekap,  448 — Tax  in  Kings  county — oitsument  of  non-resident 

lands  in  that  part  of  the  roll  containi.ig  assessments  against  individuals  —  a 
tax  sale  thereunder  is  invalid  —  it  is  not  legalized  by  section  1  of  chapter  ^W  of 
the  Laws  of  19&^  — section  65  of  chapter  427  of  the  Laws  of  1855,  as  amended, 
does  not  apply  to  such  a  ease — action  against  State  officers^  not  against  tlie  State. 

See  Sanders  o.  Saxton 421 

1888,  chap.  688.  tit.  16.  g  14  —  Statute  forbidding  owners  of  lots  on  a 

street  from  building  within  thirty  feet  of  the  street  —  unless  compensation  is 
provided  it  is  unconstitutional — an  easement  is  property. 

See  People  sx  bbl.  Dilzer  p.  Caldrr 503 

1890,  chap.  514  —  AssessTnent  for  an  improvement  contracted  for  by  com- 
missioners appoints  by  a  special  act  —  tfie  municipality  in  which  the  un/rk  is 
done  is  not  liable  for  its  non-completion  —  assessment  for  the  cost  of  huch  work — 
obligation  assumed  by  the  commissioners  —  obligation  of  t/ie  city  of  New  York, 
to  which  tlieir  duty  descended — a  party  assessed  is  not  entitled  to  have  the  assess- 
ment vacated. 

See  Astoria  Heights  L.  Co.  v.  City  of  New  York 512 

1890,   chap.   566,  §  162  —  Negligence  —  recommendation  of  Vie  State 

Board  of  Railroad  Commissioners  as  to  the  introduction  of  a  safeguard  on  a 
railroad  —  wfun  competent  in  an  action  for  damages  for  t?i3i  death  of  a 
passenger. 

See  Baruth  v,  Pouohkeepsie  City  &  W.  F.  El.  R.  Co 824 

1891,  chap.  4 —  Use  of  dynamite  in  the  construction  of  a  tunnel  in  New 

York  city  under  chapter  ^  of  the  Laws  of  1891  — liability  of  a  contractor  using 
an  amount  in  excess  of  that  autliorized  by  the  city  antfiorities  —  it  is  a  nuisance 
at  common  law. 

See  Kicker  v.  McDonald 300 

1891,  chap.  217 — T<tx  in  Kings  county — assessment  of  non-resident 

lands  in  tfiat  part  of  the  roll  containing  assessments  against  individuals — a 
tax  sale  thereunder  is  invalid —  it  is  not  legalized  by  section  1  of  chapter  411  of 
the  Laws  of  1885 — nection  65  of  chapter  427  of  tlie  Lau>s  of  1855,  as  ajnended, 
does  not  apply  to  such  a  ease  —  action  against  State  officers,  not  against  the  State. 

See  Sanders  v.  Saxton 431 

1892,  chap.  676 — Negligence  —  recommendation  of  the  St€Ue  Board  of 

Railroad  Commissionei  s  as  to  t/ie  introduction  of  a  safeguard  on  a  railroad  — 
when  competent  in  an  action  for  damages  for  the  death  of  a  passenger. 

See  Baruth  v.  Pouohkeepsie  City  &  W.  F.  El.  R.  Co 324 

1892,  chap.  689  —  The  bringing  of  a  suit  by  a  foreign  bank  is  not  doing 

business  in  ttie  Slate  of  New  York. 

See  Citizens'  State  Bank  v.  Cowles 281 

1893.  chap.  227  —  Repairs  upon  a  State  armory  in  Brooklyn  —  the  State 

Architect  is  supreme,  except  as  to  plumbing  and  drainage,  tfie  fians  for  which 
must  be  submitted  to  the  superintendent  of  buildings  of  Neio  Yofkcity  —  con- 
tractor enjoined  until  this  is  diie  — t/ie  State  of  New  York  and  State  Architect 
are  not  necessary  parties  to  the  action. 

See  City  op  New  York  v.  Burleson  Co 222 

1893,  chap.  644  —  Assessment  for  an  improvement  contracted  for  by 

commissioners  appointed  by  a  special  act  —  the  municipality  in  which  the  work 
is  done  is  not  lia'/le  for  its  non-completion  —  assessment  for  the  cost  of  such 
^oork  —  obligation  assumed  by  tlie  commisfio7iers  —  obligation  of  the  city  of  New 
York,  to  which  their  duty  descended  —  a  party  asses. ed  is  not  entitled  to  have 
the  assessment  vacated. 

See  Astoria  Heights  L.  Co.  v.  City  of  New  York 512 

1894,  chap.  556.  tit.  15,  art.  1,  g§  4-7  —  Expenses  incurred  by  a  trustee 

of  a  school  district  wit/iout  authority  irom  tlie  district  meeting  —  they  may, 
where  tlie  infidbitants  of  the  district  refut<e  to  approve  them,  be  ordered  paid  by 
the  school  district  by  the  county  judge  —  the  order  of  the  county  Judge  is 
appealable. 

See  Matter  of  Anderson  v.  School  Dist.  No.  15 231 
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1895,  ehap.  822  —  Burning  of  9tft  coal  in  ths  former  eity  of  Brooklyn 

—  the  former  city  liaU  U  still  the  center  of  the  territory  %n  which  it  is  forbidden 

—  thd  use  of  twenty  per  cent  of  soft  coal  is  a  violation  of  that  a>ct. 

See  City  of  New  Yoek  ©.  Johns-Manville  Co 449 

1896,  cliap.  112,  §  82  —  Debt  for  liquor  sold  on  credit  to  he  drunk  o^i 

ths  premises  —  an  action  will  not  lie  to  enforce  it  or  a  promissory  note  given 
therefor. 

See  Wagner  v.  Scherbr 202 

1896,  chap,  808,  §  5  —  Repairs  upon  a  State  armory  in  Brooklyn  — 

the  State  Architect  is  supreme,  except  as  to  plumbing  ana  drainage,  the  plans 
for  which  must  be  submitted  to  the  superintendent  of  builuings  of  New  York 
city  —  contrae'or  er^oined  until  this  is  done  —  the  Staie  of  New  York  and  State 
Architect  are  not  necessary  parties  to  tlie  action. 

See  City  of  New  York  v.  Burleson  Co 222 

1896,  chap.  908,  §  182  —  Franchise  tax— only  the  roUing  stock  of  a  rail- 
road exclusively  qnd  contintunisly  used  outside  the  State  of  New  York  is  to  be 
credited  to  the  company  in  making  the  cusessment. 

See  People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Miller 127 

1897,  aftap,  812  —  Debt  for  liquor  sold  on  credit  to  be  drunk  on  the  prem- 
ises —  an  action  will  not  lie  to  enforce  it  or  a  promissory  note  given  tfierrfor. 

See  Wagner  v.  Schbrer 202 

1897,  chap.  878  —  Assessment  for  an  improvement  contracted  for  by  com- 
missioners appointed  by  a  special  act  — t?ie  municipality  in  which  the  work  is  done 
is  not  liable  for  its  nfm-completion — assessment  for  the  cost  of  such  work  — 
■(ligation  assumed  by  the  commissioners — obligation  of  the  city  of  New  York,  to 
which  their  duty  descended — a  party  assessed  is  not  entitled  to  huve  the  assess- 
ment vacated. 

See  Astoria  Heights  L.  Co.  v.  City  of  New  York 512 

1897.  chap.  878,  §  119—  County  clerk  of  tlie  county  of  Kings— examina- 
tion made  in  his  office  by  the  commissioners  of  accounts  of  Neio  York  eity —  tJie 
Legislature  may  authorize  it  without  making  compensation  to  the  county  clerk. 

See  WuBST  v.  City  of  New  York 262 

1897,  chap.  878,  §  763 —  Use  of  dynamite  in  the  construction  of  a  tunnel 

in  New  York  city  under  chapter  4  of  ths  Laws  of  1891  —  liability  of  a  contractor 
using  an  amount  ijh  excess  of  that  authorized  by  the  city  authorities  —  it  is  a 
nuisance  at  common  law. 

See  RiCKER  v,  McDonald 800 

1897,  cJiap.  414,  §  800 —  Submission  of  the  question  as  to  tlie  reineorpora- 

iion  of  a  village — when  a  petition  is  made  therefor  the  submission  must  be  made 
within  a  rea'^onable  time. 

See  People  ex  kel.  Fleming  v.  Daley 166 

1897,  chap.  415  —  What  temporary  arch  is  not  a  scaffold  within  Vie  mean- 
ing of  section  18  of  the  Labor  Law, 

See  Haughey  v.  Thatcher 875 

1897,  ehnp.  418,  §  9 — Notice  of  mechanic's  lien — wfien  insufficient. 

See  Bossbrt  v.  Fox 7 

1897,  chap.  624 —  The  employee  of  a  corporation,  entitled  to  preference 

in  payment  under  a  general  assignment,  defined  —  the  duties,  not  tlie  title  of  the 
position,  determine  the  question. 

See  Hopkins  v,  Cromwell 481 

1899,  chap.  58  —  Physician — permitting  an  examination  of  a  physician 

'* on  a  trial"  which  resuLs  in  a  nonsuit  —  it  is  a  waiver  of  the  right  to  object 
thereto  on  the  trial  of  a  new  action  for  the  same  cause. 

See  Schlotterer  v.  Brooklyn  &  N.  Y.  Ferry  Co 508 

1899,  chap.  870 —  Civil  service —  tlie  permanent  assignmetit  of  a  patrol- 
man as  a  telegraph  operator  in  the  New  York  police  department  is  a  promotion. 

See  People  ex  rel.  Campbell  v.  Partridge 497 

1899,  chap.  870,  §  21  —  Provision  of  the  Civil  Service  Law  requiring  a 

hearing  before  a  veteran  fireman  can  be  removed  from  office — Aw  relation  to  the 
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munieipMty  defined  ^ihs  law  i$  eoMtUuUanal — the  tuperinUnd&nt  qf  out- 
dfior  poor  far  the  borough  of  BUhmand  i$not  a  dtputff  qf  the  commmioner  of 
pMie  charities. 

i6^  People  Bz  JUBL.  Kbhnt  «.  FoLKB. 171 

1890,  chap,  478,  g  11  —  Primarjf  deotion^^  a  fraudulent  statement  qf  a 

eanwkss  and  the  eeriifleate  of  election  map,  brfore  the  person  holding  such  eertifi- 
catehas  taken  possession  of  the  ojke,  be  set  aside  by  ajueUee  of  the  Supreme  Court, 

Bee  Hatter  of  Rabbitt  v.  Qarand 111^ 

1901,  chap.  884,  §  100  —  Tenement  Bouse  Aet^repiaeing  school  sinks 

bg  water  ckmts — the  requiremxmt  is  eonstitmiional — tohat  wU  be  cemiidered  in 
determining  whether  an  act  is  constitutional. 

See  Tenekbht  Houbb  Deft.  v.  Moeschek 826^ 

1901,  chap.  466.  §  902 — Dismissal  of  a  captain  Jrom  the  Nets  York 

police  force — when  a  technical  violation  of  the  rule  as  to  the  keeping  qf  the  books 
does  not  Justify  it — effect  qf  his  failure  to  testify  in  his  own  dtfense. 

See  Pbopub  ex  bbl.  Detaket  v.  Greene 896- 

1901,  chap.  466,  %lWiO^  Principal  qf  a  night  school  and  also  of  a  day 

school  in  the  borough  of  Brooklyn,  New  York  city — when  removedfrom  his  posi- 
tion in  the  night  school,  he  is  not  **  deprivedqf  employment "  within  the  meaning 
of  section  1090  of  the  revised  Greater  New  York  charter. 

See  Matter  of  CuftACK  v.  Bd.  of  Education 865- 

1901,  chap.  466,  $  1648  •—  Oivti  service  commission  in  New  York  city — it 

acts  Judicially  in  determining  whether  the  duties  qf  a  new,  are  the  same  as  those 
qf  an  abolisned  position  —  its  determination  cannot  be  renewed  hy  mandamus. 

See  Hatter  of  Donotan  v.  Cantor 60 

1902,  chap.  21% ^Repairs  upon  a  State  armory  in  Brooklyn — the  State 

Architect  is  supreme,  except  as  to  plumbing  and  drainage,  the  plans  for  which 
must  be  submitted  to  the  superintcTident  qf  buildings  of  New  York  csty  ~r  con* 
tractor  et^afned  until  this  is  done —the  State  of  New  York  and  State  ArthiUet 
are  not  heccf^tary  parties  to  the  action. 

See  CiTT  of  New  York  v.  BuRLEflON  Co 222^ 

1902,  chap.  270  —  Provision  of  the  Civil  Service  Law  requiring  a  hearing 

btfore  a  vettran  fireman  can  be  removed  from  office  —  his  relation  to  the  munia- 
paUty  defined  —  the  law  is  constitutional  —  the  superintendent  of  out-door  poor 
for  the  borough  of  Bicfimond  is  not  a  deputy  of  the  commissioner  of  public 
charities. 

See  People  ex  rel.  Eennt  v.  Folks 171 

1902.  chap.  852,  §  47  — Tenement  House  Act— replacing  school  sinks  by 

water  closets — t/ie  requirement  is  constitutional — whci  will  be  considered  in 
determining  whether  an  act  is  constitutional. 

See  Tenement  House  Deft.  v.  Hobschen 526 

1902,  chap.  885 —  Oleomargarine — statute  prohibiting  the  sale  of  any 

substance  in  imitation  of  butter — it  is  constitutional  —  the  disclosure  at  the  sale 
of  oleomafgarir^e,  colured  to  imitate  butter,  of  its  true  cha/router  —  qtiiBre,  as  to 
me  case  of  its  looking  like  butter  in  its  natural  state. 

See  People  v.  Meter 185- 

1902,  chap.  600,  §  2  —  Notice  to  an  employer  required  by  section  2  of 

chapter  600  of  the  Laws  of  1902  —  it  need  not  be  given  where  the  cause  of  action 
existed  under  the  common  law  —  quiere,  as  to  the  constitutionality  of  the  act  if 
it  required  notice  in  such  a  case. 

See  Robin  v.  Lidoerwood  Manufacturing  Co 245- 

1903,  ch  ip.  262  —  Statute  forbidding  owners  of  lots  on  a  street  from  build- 
ing within  thirty  feet  of  the  street  —  unless  compensation  is  provided  it  is  uncon- 
stitutional — an  casement  is  property. 

See  People  ex  rel.  Dilzer  v,  Calder 508- 

1908,  chap.  610  —  Appraisal  of  damages  for  a  change  of  grade  in  a  town 

highway — a  petition  therrfor  muH  aUege  that  it  was  previouely  graded  and  the 
ownership  of  adjacent  land  by  the  petitioner. 

See  Matter  op  Borup 18S 

[See  table  of  dessioa  Laws  cited,  ante,  in  this  volume.] 
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'8XT-0FF —  Action  for  money  had  and  received  baaed  on  the  conversion  of 
a  check  —  counterclaim  of  a  judgment  recovered  on  the  check  by  a  third 

person  and  assigned  to  the  defendant.    Silvkb  e.  Kkrt.t.man 868 

See  Bills  and  Notes. 

BH  Klil  KJf  —  Avdit  of  a  sheriff's  hiU  ~  items  for  attendance  at  County  Courts 
Jteld  at  county  judge's  chambers.}  1.  The  county  Judge  of  Livingston  county 
designated  a  court  to  be  held  at  his  chambers  without  a  jury  each  Saturday 
during  the  vear  1902,  except  during  the  month  of  August.  The  county 
judge  was  absent  from  the  county  on  thirtv-two  Saturdays  during  the  year 
and  no  court  was  held  on  those  days.  The  sheriff  did  not  adjourn  court 
on  those  days  nor  did  he  perform  any  other  service  in  connection  therewith. 
It  did  not  appear  that  there  was  any  statutory  provision  requuring  the 
sheriff  to  attend  the  Saturday  terms. 

In  his  anniial  account  presented  to  the  board  of  supervisors  the  sheriff 
made  a  charge  for  forty-two  davs'  attendance  at  these  Saturday  terms  at 
three  dollars  per  day.  The  board  of  supervisors  disallowed  his  claim  for 
attendance  at  seventeen  of  the  Saturday  terms  and  allowed  the  remainder  of 
the  charge. 

Held,  tnat  the  action  of  the  board  of  supervisors  was  as  favorable  to  the 
sheriff  as  he  was  entitled  to  expect. 

Peoflb  ex  BEL.  Gray  «.  Bd.  of  Supbbvisobs 168 

2.  Ibr  board  of  prisoners — for  reeeimng  and  discharging  prisoners, 

taking  them  to  court  to  mead  and  keeping  them  in  eustodp.]  In  the  sheriff's 
account  was  an  item  of  (808.19  for  fees  and  board  of  prisoners.  It  appeared 
that  the  prisoners  in  question  were  arrested  in  the  village  of  Gteneseo  for 
petty  offenses  triable  exclusively  by  Courts  of  Special  Sessions  and  were  taken 
to  the  county  jail  by  the  local  police  and  kept  there  until  brought  before 
the  court  and  tried.  The  item  was  made  up  of  charges  at  the  rate  of  sixty 
cents  per  day  for  board,  seventv-five  cents  for  receiving  and  discharging,  one 
dollar  ar'd  seventy -five  cents  for  taking  to  court  to  plead,  and  one  dollar 
for  keeping  in  custod^r,  each  prisoner. 

The  custodv  for  which  the  charge  of  one  dollar  was  made  was  after  the 
prisoner  had  oeen  taken  from  jail  by  the  police  and  was  brought  before  the 
justice. 

HM,  that  the  charge  for  taking  the  prisoners  to  court  to  plead  and  the 
charge  for  keeping  them  in  custody  should  be  disallowed,  as,  under  the  charter 
of  the  village  of  Qeneseo,  these  duties  were  imposed  upon  the  police  of  the 
village; 

Tmtt  the  charge  for  the  board  of  prisoners  and  for  receiving  and  discharg- 
ing them  should  be  allowed,  not  necessarily  at  the  amounts  claimed  by  the 
sheriff,  but  at  such  amounts  as  the  facts  warranted.    Id. 

SHBBIFF'S  SALE  —  Under  an  execution, 
tke  Execution. 

8HIPFING  —  Salvage  on  cows  rescued  from  New  York  harbor  —  right  of 
possession  in  the  salvor  and  in  a  third  person  to  whom  the  cows  are  delivered 
to  be  fed  — when  a  right  of  possession  hi  a  stranger  may  be  shown. 

Cbstbal  Stock  Yabd  &  Tbansit  Co.  v.  Mbabs 453 

/Sm  Replevin. 

SIDXWALK —In  a  dty. 

See  Municipal  Cobpobation. 

SOFT  OOAJd—BurniTig  of,  in  the  city  tf  Brooklyn, 
iSM  Nuisance. 

SFntrrnous  uauoB : 

See  Intozicatino  Liquob. 

ST ABUUjfi  jsir jsB — Refusal  of,  in  violation  of  a  contract,  to  admit  a  truck 
into  his  stable. 

Bee  CoNTBACT. 
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8TATB  ABOHITECT — Repairs  upon  a  8UUe  armory  in  BroMyn-^the 
Skite  ArMtect  is  supreme,  except  as  to  plumbing  and  drainaae,  the  pians  for 
which  mwit  be  submitted  to  Vie  superintendent  of  buildings  of  ifeu)  Toi  k  city  — 
contractor  ei\joined  until  this  is  done  —  the  State  cf  New  York  and  State  Arefii- 
iect  are  not  necessary  parties  to  the  action.]  Section  8  of  the  Public  Build- 
ings Law,  as  amen4ed  by  chapter  212  of  the  Laws  of  1902,  provides  as 
foUows: 

"  The  State  Architect  shall  prepare  the  dmwings  and  specifications  and 
supervise  and  control,  as  architect,  the  construction  of  all  new  buildings 
erected  at  the  expense  of  the  State.  He  shall  also  prepare  the  drawings  and 
specifications  for  additions  to  existing  buildings,  and  for  the  alteration  or 
improvement  thereof.  He  shall  see  that  the  materials  furnished  and  the  work 
performed  in  constructing,  altering  or  improving  any  such  building  are  in 
accordance  with  such  drawings  and  specifications,  and  that  the  interests  of 
the  State  are  fully  protected.  He  shall  prepare  regular  and  standard  forms- 
of  contracts,  to  be  approved  by  the  Attorney-Qeneral,  which  shall  be  used 
in  all  work  let  by  contract,  and  no  payment  shall  be  made  on  any  such  con- 
tract except  upon  his  regular  certificate  after  audit  by  the  comptroller." 

Section  5  of  chapter  803  of  the  Laws  of  1896  provides  that  "  the  plumbing 
and  drainage  of  all  buildings,  l>otb  public  and  private,  in  the  city  of  New 
York,  shall  be  executed  in  accordance  with  the  rules  and  regulations  adopted 
by  the  superintendent  of  buildings." 

It  aiso  requires  suitable  drawings  and  descriptions  of  said  plumbing  and 
drainage  to  be  submitted  and  placed  on  file  in  the  department  of  buildings 
and  prohibits  the  commencement  or  the  prosecution  of  the  work  "  until  the 
said  drawings  and  descriptions  shall  have  been  so  filed  and  approved  by  the 
superintendent  of  buildings." 

Held,  that,  with  respect  to  the  repairs  upon  a  State  armory  in  the  borough 
of  Brooklyn,  the  State  Architect  was  supreme  in  all  matters  except  the 
plumbing  and  drainage,  and  that  as  to  the  latter  matters  the  plans  therefor 
should  be  submitted  to  the  superintendent  of  buildings  of  the  city  of  New 
York,  pursuant  to  the  act  of  1896; 

That  the  city  of  New  York  was  entitled  to  an  injunction  restraining  the  con- 
tract^tir  employed  to  do  the  plumbing  and  drainage  work  from  proceeding 
with  such  work  until  the  plans  therefor  had  been  filed  with  the  superintend- 
ent of  buildings; 

That  the  State  of  New  York  could  not,  without  its  consent,  be  made  a 
party  to  an  action  to  obtain  such  an  injunction,  and  that  the  State  Architect 
was  not  a  necessary  party  thereto.    City  of  Nkw  York  «.  Burleson  Co.  . .  222 

STATE  ABMO&T  —  Repairs  upon  a  State  armory  in  New  York  city  — 
how  far  the  State  Architect  s  direction  is  supreme. 

City  of  New  York  v.  Burleson  Co ^ 2I2Z 

See  State  Archttbct. 

STATE  BOAUB  OF  BAIL&OAB  COMMISSIONEBS : 

See  Railroad. 

STATE  OOMPTBOLLEB  —  Sale  of  lands  by,  for  tite  non-payment  cf  taaees. 
See  Tax, 

STATE  OF  KEW  TOB.K  -^Asa  party. 
See  Party. 

STATUTE  —  Forbidding  oumers  of  lots  on  a  street  from  building  within  thirty 
feet  of  the  street  —  unless  compensation  is  provided  it  is  unconstitutional  —  an 
easement  is  prof^erty. 

See  People  ex  rel.  Dilzer  v.  Calder 509 

OenercU  provisions  of  a  village  charter,  held  not  to  cover  matters  elsewhere 

spedflcaUy  provided  for. 

See  ViLLAOB  of  Walden  v.  Reltka 24i 

See  Session  Laws. 

STATTTTE  OF  LIMITATIONS : 

See  Limitation  of  Action. 
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STJPU  LATION  —  That  the  plaintiff  is  competent  to  testify  to  the  value  of 
an  article  —  it  does  not  toaivethe  right  to  cross-examination!]  Where,  iipoQ 
the  trial  of  an  action  for  the  conversion  of  personal  property,  the  defendant 
stipulates  that  the  plaintiff  is  competent  to  testify  as  an  expert  to  the  value 
of  the  property  converted,  he  does  not  thereby  waive  his  right  to  cross- 
examine  the  plaintifF,  and  may  properly  ask  him  oh  such  cross-examination, 
"how  do  you  fix  the  value "  of  the  property.    Chankalian  «.  Powers 895* 

STREET  —  In  a  city. 

See  Municipal  Corporation. 

STREET  BAIL&OAD : 

See  Railroad. 

SUBMISSION —  Of  a  controversy  without  action 
See  Practice. 

SXTPEBVISOB—  Of  a  county. 
See  County. 

SXTPPLEMENTABT  PBOGEEDINGS : 

«    See  Execution. 

SUBBOGATE  —  Surrogates  appraisal  of  a  decedent* s  real  property — when 
a  decree  txinu  its  value  may  not  be  modified  because  it  subsequently  sells  for  a 
less  sum  at  auction.']  Where  a  surrogate,  on  an  appraisal  of  a  testator's  real 
estate  for  the  purposes  of  the  transfer  tax.  fixes  the  value  thereof  at 
$200,000  in  accordance  with  an  estimate  given  by  on 3  of  the  trustees  under 
the  will  whose  testimony  showed  a  familiarity  with  values  in  the  locality 
where  the  property  is  situated  sufficient  to  qualify  him  as  an  expert,  the 
fact  that  some  months  later  the  decedent's  real  estate  is  sold  fairly  and  in 
^ood  faith  at  public  auction  for  the  sum  of  $103,050,  will  not,  of  itself, 
justify  the  surrogate  in  modifying  the  decree  made  in  the  transfer  tax  pro- 
ceeding by  reducing  the  valuation  to  the  sum  realized  on  the  auction  sale. 

Even  if  the  surrogate  has  jurisdiction  to  modify  a  decree  for  an  error  of 
this  character,  it  should  not  be  exercised  except  in  cases  where  the  overvalu- 
ation is  much  more  conclusively  established. 

SemMe,  that  the  overvaluation  constituted  an  error  of  fact  arising  upon 
a  trial  and  hence  was  not  within  the  purview  of  section  1283  of  the  Code 
of  Civil  Procedure,  which  is  made  applicable  to  Surrogates'  Courts  by  sec- 
tion x^481  of  that  Code,  authorizing  a  court  to  set  aside  a  judgment  for  an 
error  of  fact  not  arising  upon  a  trial. 

Quare,  whether  the  Surrogate's  Court  ma^.  in  any  case,  modify  a  decree 
because  of  an  error  of  fact  arising  upon  a  trial  or  hearing. 

Matter  op  Lowry 22ft 

TAX — la  Kings  county  —  aseessment  of  non-resident  lands  in  that  part  of  the 
roll  containing  assessments  against  individuals  —  a  tax  sale  thereunder  is  invalid 
—  it  is  not  legalized  by  section  1  of  chapter  411  oftlie  Laws  <?f  1885  —  section  65 
of  chapter  427  of  the  Laws  of  1855,  as  amended,  does  not  apply  to  such  a  case — 
action  against  State  officers,  not  against  tJie  State.]  1.  The  statute  governing 
the  assessment  for  the  purpose  of  taxation  of  lands  in  Kings  county  required 
that  the  names  of  the  inhabitants  and  their  lands  be  set  down  in  the  assess- 
ment roll  in  a  prescribed  manner,  and  that  the  *'  lands  of  non-residents  shall 
be  designated  in  the  same  assessment  roll,  but  in  a  part  thereof,  separate 
from  the  other  assessments,"  in  another  prescribed  manner. 

In  making  up  an  assessment  roll,  unoccupied  land  belonging  to  a  non- 
resident was  not  set  down  or  assessed  at  all  in  the  non  resident  part  of  the 
roll,  but  the  owner's  name  and  the  land  were  set  forth  in  the  other  part 
thereof  with  the  taxable  inhabitants  and  their  lands  in  the  usual  way.  The 
letters  '*  N.  R."  were  inserted  between  the  name  in  the  first  column  and  the 
entries  of  the  land  in  the  next  column,  and  at  the  end  of  the  assessment  roll 
was  a  note  that  "all  property  in  the  preceding  pages  marked  *  N.  R.'  is  held 
by  non-residents,  and  is  to  be  considered  as  entered  in  a  separate  part  of  the 
assessment  roll  from  the  other  assessments." 

Held,  that  the  assessment  was  invalid,  and  that  a  conveyance  by  the  State 
Comptroller  of  the  land  upon  a  sale  for  the  non-payment  of  taxes  was  void; 
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That  aectioD  1  of  chapter  411  of  the  Laws  of  1885,  purporting  to  legalize 
and  confirm  "taxes  *  *  *  on  lands  of  nonresidents'^  in  the  towns  of 
Kings  county,  "  whether  said  lands  were  entered  in  the  several  assessment- 
rolls  separately  as  the  lands  of  non-residents  or  otherwise/'  did  not  apply,  as 
the  taxes  in  question  had  not  been,  in  form,  assessed  upon  the  land  at  all, 
but  only  against  an  indiTidual; 

That  secuon  W  of  chrpter  427  of  the  Laws  of  1865  (as  amended  by  chapter 
448  of  the  Laws  of  1885,  and  made  applicable  to  Kings  county  by  chapter 
'317  of  the  Laws  of  1891),  making  conveyances  executed  by  the  Comptroller 
of  land  sold  for  taxes  conclusive  evidence,  after  a  certain  time,  that  the  sale 
and  assessments  were  regular,  did  not  apply,  as  the  conveyances  referred  to 
in  the  statute  were  of  lands,  in  form,  assessed  as  non-resident  lands; 

That  an  action  to  cancel  tax  sales  of  land  owned  by  the  plaintiff,  and  to 
declare  void  conveyances  executed  by  the  State  Comptroller  to  the  People 
of  the  State  of  New  York  pursuant  to  such  tax  sales,  lies  against  the  State 
officials  and  not  against  the  State.    Sakdbbs  t.  Saxton 421 

2. Tranijfer  tax  —  t^ere  a  legacy  it  rrfuted  and  pastes  to  the  residuary 

Ufoiee,  the  tax  is  imposed  at  the  same  rate  as  if  ths  legacy  Jtad  been  originally 
^ven  to  the  residuary  legaiee.']  Where  a  legatee  named  in  a  will,«>flub6equent 
to  the  death  of  the  testator,  and  without  any  intent  to  evade  the  transfer 
tax,  renounces  his  legacy,  which  thereupon  passes  to  another  person  under 
the  residuary  clause  of  the  will,  the  legacy  is  not  subject  to  a  transfer  tax 
•calculated  at  the  rate  at  which  it  would  have  been  taxable  if  it  had  actually 
been  accepted  by  the  original  legatee,  but  at  the  rate  at  which  it  would  have 
been  taxable  if  the  will  had  originally  provided  that  it  should  pass  to  the 
residuary  legatee.    Matter  of  Wolfe 849 

8. Qunre  as  to  the  case  of  an  inheritance  not  by  teiU,]     Quwre,  whether 

the  same  rule  would  apply  to  a  transfer  operating  under  the  law  of  inher- 
itance or  descent.    Id. 

4. The  trantfer  tax  is  a  tax  on  the  succession.]    The  transfer  tax  is  one 

upon  the  transfer  or  succession,  and  not  upon  the  property  or  the  estate  of  the 
deceased.    Id, 

5. Franchise  tax — only  the  rolling  stock  of  a  railroad  exclusively  and 

continuously  used  outside  the  State  of  New  York  is  to  he  credited.']  In  assess- 
ing, pursuant  to  section  182  of  the  Tax  Law  (Laws  of  1896,  chap.  908)  the 
fmnchise  tax  against  a  railroad  company,  the  latter  is  not  entitled  to  be 
credited  with  the  average  amount  of  its  rolling  stock  employed  during  the 
year  outside  the  State  of  New  York,  but  only  with  such  amount  of  its  rolling 
stock  as  was  exclusively  and  continuously  used  outside' the  State  during 
that  time.    People  ex  rel.  K.  Y.  C.  &  H.  R.  R.  R.  Co.  e.  Milleb 127 

Surrogate's  appraisal  of  a  decedent's  real  property — when  a  decree 

fixing  its  value  mav  not  be  modified  because  it  subsequently  sells  for  a  less 

sum  at  auction.    Matter  of  Lowrt. 226 

See  Surrogate. 

TEACHEB — Jn  a  school. 
See  School. 

TENANCY — In  its  relation  to  tenure  under  a  lease. 
See  Landlord  akd  Tenant. 

TENDER  —  Exchange  of  real  property  induced  by  fraudulent  representations — 
offsr  by  the  party  defrauded  to  return  what  she  received— when  unnecessary. 
See  False  Representation. 

In  performance  €f  contra^. 

See  Contract. 

TENEMENT  HOUeOB  ACT S^daeinff  school  sinks  by  teater  closets^ 
the  requirement  is  constitutional — what  will  be  considered  in  determining 
iohether  an  act  is  constitutional. 

/SS^Tenement  House  Dept  «.  Mobschen .  626 
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TITLE  —  To  personal  property. 

See  Personal  Pbofebtt. 

To  real  property. 

See  Vendor  and  Purchaser. 

TOBT: 

See  Wrong. 

PAQB. 

TOWN  —  Appraisal  of  damagei  /or  a  change  of  grade  in  a  town  highway  —  a 
petition  thei'efar  must  allege  tluU  it  was  previously  graded  and  the  ownership  of 
adjacent  land  by  the  petitioner.]  In  a  proceeding  instituted  against  a  town 
under  chapter  610  of  the  Laws  of  1908,  for  the  appointment  of  commissioners 
to  determine  the  compensation  to  which  the  petitioner  claims  to  be  entitled  by 
reason  of  a  change  in  the  grade  of  a  highway  in  the  town,  it  is  necessary  for 
the  petitioner  to  establish  that  the  highway  has  been  previously  repaired, 
graded  and  macadamized  from  curl)  to  curb  by  the  authorities  of  the  town  in 
accordance  with  section  69  of  the  County  Law,  and  that  the  petitioner  is  the 
owner  of  land  adjacent  to  the  highway. 

Both  these  facts  are  jurisdictional,  and  if  the  answer  of  the  town  raises  an 
issue  in  respect  thereto,  the  issue  must  be  tried  before  commissioners  can  be 
appointed.    Matter  op  Borup 188 

The  highway  commissioners  of  a  town  are  "the  municipal  authori- 
ties" thereof  within  the  meaning  of  section  18  of  chapter  87  of  the  Laws  of 

1848.   People  ex  rel.  N.  Y.  &  R.  Gas  Co.  v.  Cromwell 291 

See  CoRPORATio.v. 

TRADITION— ^«  to  ancient  boundaries. 
See  Evidence. 

TRANSFER  TAX: 

See  Tax. 

TREE — Negligence  —  injury  from  a  falling  limb  of  a  tree — duty  of  the  city  to 
inspect  the  tree  — proof  of  its  failure  to  do  its  duty  in  that  reaped . 

See  McGarey  9.  City  of  New  York 500 

TRIAL  —  Objection  that  a  court  has  not  jurisdiction  —  it  may  be  raised  at  the 
trials  although  not  taken  by  demurrer  or  answer^  and  cUthotigh  the  anstoer  asks 
for  affirmative  relirf. 

See  Le  Brantz  v.  Campbell 588 

A  remark  by  a  judge  in  the  course  of  a  judicial  rpinion  should  not  be 

deemed  obiter,  when  it  is  germane  to  tike  point  under  disctcssion,  even  though  it 
may  not  be  absolutely  essential  to  the  decision. 

See  Miller  v.  Baltimore  &  Ohio  R.  R.  Co 467 

Permitting  an  examination  of  a  pJiysieian  '*  on  a  trial "  whic/i  results 

in  a  nonsuit  —  it  is  a  waiver  of  the  right  to  object  thereto  on  the  trial  of  a  new 
action  for  the  same  cause. 

See  Schlotterer  v.  Brooklyn  &  N.  Y.  Ferry  Co 508 

Cross-examination  as  to  an  experts  competency,  and  as  to  inconsistent 

statements  —  improper  admission  of  evidence  in  an  action  at  law  and  in  a  suit 
in  equity,  distinguished. 

See  Brunneuler  v.  Cook  &  Bernhbimer  Co 405 

Stipulation  that  the  plaintiff  is  competent  to  testify  to  the  value  of  an 

article — it  does  not  waive  the  right  to  cross-examination. 

See  Chankalian  v.  Powers , . . .  895 

Charge  as  to  ajurf/  speculating  on  an  intestate  having  passed  through  a 

space  of  twelve  inches  in  a  telltale. 

See  QuiNLAN  v.  New  York,  N.  H.  &  H.  R.  R.  Co 260 

Equity  case  —  t?ie  court  may  strike  it  from  the  calendar  of  the  Trial 

Term,  although  the  party  may  be  estopped  from  insisting  thereon. 

See  Wbldon  v.  Brown 580 

App.  Div.— Vol.  LXXXIX.        46 
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NegUgenee  —  wrdiet,  in  an  action  for  it^uriei,  in  favor  ef  a  practicing 

physician  of  $12,000,  held  to  be  exeemve. 

See  Hebold  o.  Mbtbopoutan  Strbbt  R  Co 506 

Surpriee  on  a  trial — tehat  course  the  party  surprised  should  pursue  — 

rule  where  he  is  misled  by  his  opponent. 

See  Mbrritt  c.  Mayfield » 470 

Action  brought  M  one  in  equity  —  when  the  court  may,  in  its  discre- 
tion, send  it  to  the  Trial  Term. 

See  Chinchin  v.  Eatzuan 505 

BefavU  —  opening  of  — failure  of  a  nonrresident  witness,  who  has  prom- 
ised to  attend  the  trial,  to  appear. 

See  Faist  v.  Metropolitait  Street  B.  Co 598 

Ths  amount  of  a  verdict  not  considered  where  no  appeal  is  taken  from 

an  order  denying  a  new  trial. 

See  Lynch  v.  Brooklyn  Heights  B.  B.  Co 217 

What  cigection,  not  raised  on  the  trial,  is  not  available  on  appeal. 

See  Mengle  v.  McClintic-Marshall  Const.  Co 884 

Varian>ce  between  the  main  charge  and  a  charge  made  upon  request. 

See  Frbbdman  v.  Metropolitan  Street  B.  Co 486 

Obfection  to  the  opening  of  counsel. 

See  Mulligan  v.  Metropolitan  Street  B.  Co 307 

See  New  Tbial. 

TBUST — A  deposit  in  a  savings  bank  in  trust  creates  a  valid  trust  —  the 
withdrawal  thereof  by  the  depositor  does  not  defeal  the  trust,^  Fanny  A.  Lattan, 
in  the  year  1884,  received  a  large  amount  of  property  from  her  orotlier,  the 
fatlier  of  her  nepliew,  Emile  B.  Lattan.  The  said  Fanny  A.  Lattan,  at  Yari- 
ous  times,  opened  savings  bank  accounts  in  her  own  name  in  trust  for 
various  persons.  Three  of  such  accounts  were  opened  explicitly  in  the 
name  of  "Fanny  A.  Lattan,  trustee  for  Emilc  B.  Lattan/'  the  nephew 
before  mentioned. 

Upon  the  death  of  Fanny  A.  Lattan,  intestate,  on  March  19.  1900,  it  was 
found  that  but  one  of  the  three  accounts  opened  in  favor  of  Emile  B.  Lattan 
was  in  existence,  the  other  two  having  been  previously  closed  out  by  the 
draft  of  the  deceased. 

Emile  B.  Lattan  was  never  notified  of  the  opening  of  the  accounts  by  the 
deceased,  and  whether  the  deceased  used  the  money  belonging  to  his  father 
in  opening  the  accounts  did  not  appear  other  than  inferentially. 

Fanny  A.  Jjattan  had  bank  accounts  in  her  individual  name,  and  it  did  not 
appear  that,  in  making  the  deposits  in  the  form  in  which  she  did,  the 
deceased  was  prompted  merely  by  motives  of  expediency. 

Held,  that  valid  trusts  in  favor  of  Emile  B.  Lattan  had  been  created  with 
respect  to  all  three  accounts,  and  that  the  fact  that  the  deceased  had,  in  her 
lifetime,  closed  two  of  such  accounts,  did  not  affect  the  existence  of  the  trust 
or  defeat  the  right  of  Emile  H.  Lattan  to  recover  from  the  decedent's  estate 
the  amount  of  the  accounts  so  closed.    Matter  of  Totten 808 

TBU8TEE—  Of  a  school  district— eaipenses  incurred  by,  without  authority 
from  a  district  meeting. 

See  Matter  of  Anderson  v.  School  Dist.  No.  15 881 

In  bankruptcy. 

Sae  Bankruptcy. 

ULTRA  VIRES: 

See  Corporation. 

T7KITED  STATES  STATUTES  AT  LARGE— 80  U.  8.  &at.  at  Large, 
558,  §  50,  subd.  h  —  Action  on  a  bond  given  by  a  trustee  in  bankruptcy  —  it  may 
he  brought  in  State  courts-^ it  must  be  in  the  name  of  ttte  United  States-^ the 
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XTNTTED  STATES  STATUTES  AT  LABGE—  Continued.  vjjou 

truHes  t>  ru>t  a  neceaary  party —  action  on  a  bond  under  seal  must  he  by  the 
obligee. 

iS0tf  Alexakdbb  «.  Union  BuRBTT  &  Guar.  Co 8 

[See  table  of  sections  of  the  United  States  Statutes  at  Large  cited,  ante, 
in  this  volume.] 

VENDOR  AND  PUBOH  ASEK — Breach  of  contract  for  the  sale  ofland-^ 
resulting  inability  of  the  vendee  to  perform  a  contract,  for  the  sale  of  the  land, 
with  a  third  person — proof  as  to  damages  limited  therAy — proof  of  the  market 
price  of  the  land — objection  thereto,  not  u>aived  by  calling  witnesses  to  contra- 
dict it  —  effect  of  the  vendee  not  proving  the  contract  with  tTie  third  person.'X 
1.  In  an  action  brought  by  the  vendee  in  a  contract  for  the  sale  of  real 
estate  to  recover  damages  for  the  breach  of  the  contract,  the  plaintiff  claimed 
that,  at  or  about  the  time  the  said  contract  was  entered  into,  he  made  an  agree- 
ment, '*acopy  of  which  said  agreement  is  hereunto  annexed  marked  'B' 
and  made  a  part  of  this  complaint/'  with  a  crematory  company  for  the  pur- 
chase of  the  premises  in  question. 

The  complaint  further  alleged  ''that  by  reason  of  the  defendant's  refusal 
to  convey  the  said  premises  to  plaintiff,  as  aforesaid,  plaintiff  was  unable  to 
fulflllor  perform  on  his  part  the  agreement  with  the  said  Crematory  Com- 
pany, referred  to  in  Paragraph  YI,  hereof,  which  agreement  the  said  Cre- 
matory Company  was  ready,  able  and  willing  to  perform  on  its  part  at  the 
time  and  place  mentioned  m  said  agreement,  and  that  plaintiff  thereby  lost 
the  benefit  and  goodness  of  his  said  several  bargains  with  defendant,  and 
with  said  Crematory  Company,  to  his  damage  ^rty-flve  hundred  dollars 
($4,500).  Wherefore,  plaintiff  demands  Judgment  against  said  defendant  for 
the  sum  of  five  thousand  dollars,  with  interest  on  forty-five  hundred  dollars 
thereof  from  March  11th,  1901,  besides  the  costs  and  disbursements  of  this 
action." 

The  15,000  finally  prayed  for  represented  the  $4,500  damages  which  he 
claimed  to  have  lost  on  account  of  his  inability  to  convey  to  the  crema- 
tory company,  and  $500  which  he  alleged  that  he  paid  to  the  defendant  on 
account. 

Held,  that  under  the  complaint  the  plaintiff  was  only  entitled  to  recover 
the  damages  resulting  from  his  inability  to  perform  his  contract  with  the 
crematory  company  and  was  not  entitled  to  recover  general  damages; 

That,  consequently,  it  was  error  to  permit  the  plaintiff  to  prove  the  market 
price  of  the  premises; 

That  the  defendant  did  not  waive  his  objection  to  the  admission  of  this  evi- 
dence by  calling  experts  to  contradict  the  evidence  given  by  the  plaintiff 
upon  the  subject  of  value; 

That  the  fact  that  the  contract  between  the  plaintiff  and  the  crematory 
company  was  not  proved  nor  read  in  evidence  and  was  not  the  subiect  of 
any  evidence  did  not  render  the  objection  to  the  introduction  of  evidence 
upon  the  subject  of  value  unavailable  to  the  defendant. 

MiDDLBWORTH  V.  LOWEBT.    418 

2. Equity — action  to  set  aside  a  deed  for  fraud — a  purchaser  from  the 

fraudulent  grantee  is  entitled  only  to  the  amount  paid."]  A  person  who  on  a 
mortgage  foreclosure  sale  purchases  the  mortgaged  prenuses  for  an  inade- 
quate consideration  is  only  entitled,  when  the  conveyance  to  the  mortgagor 
is  subsequently  set  aside  for  fraud,  to  be  protected  to  the  extent  of  the  money 
which  she  paid  for  the  premises,  even  though  she  purchased  without  knowl- 
edge of  the  fraud.    Flanigan  «.  Bkellt 108 

Mortgage — conveyance  of  the  equity  of  redemption  to  the  mort- 
gagee—  concurrent  option  of  purchase  given  by  the  mortgagee  to  the  mort- 
gagor, the  father  of  the  owner  of  the  eoui^  of  redemption  —  merger  of  the 
mortgage  in  the  title  conveyed  by  the  aeed  —  competency  of  the  owner  of 
the  equity  of  redemption  to  extinguish  that  right  after  suit  brought  for  the 

foreclosure  of  the  mortgage.    Braun  v.  Yollmer. 48 

8te  Mortgage. 

Sale  of  real  property  under  execution — the  sheriff's  deed  can  be  given, 

in  case  of  the  purchaser's  death,  only  to  his  executor  or  administrator  — 
effect  of  a  recital  that  the  deed  was  given  pursuant  to  an  order  of  the  court— 
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presumption  of  redemption  where  forty  years  elapse  before  the  sheriff's  deed 

\B  obtained.    Dixon  «.  Dixon 603 

Bee  Execution. 

Purchase  of  real  property  at  a  mortgage  foreclosure  sale  by  a  guardian 

ad  litem  —  it  is  voidable,  not  void  —  the  ten  years'  Statute  of  Limitations 
applies  to  an  action  to  avoid  the  deed —  grantees  of  the  guardian  ad  litem  are 

not  chargeable  with  actual  fraud.    Dugan  «.  Sharkey 161 

See  MoBTGAOB. 

Exchange  of  real  property  induced  by  fraudulent  representations  — 

an  action  to  set  it  aside  is  not  defeated  by  proof  that  the  plaintiff  continued, 
after  bringing  the  suit,  a  saloon  business  on  the  property  thus  acquired  by 

her — offer  to  return  what  she  received.    Kbefuss  v.  Weelmunster 906 

!See  False  Rbphebbntation. 

Tradition  as  to  ancient  boundaries  —  not  admissible  where  the  location 

can  be  established  by  ancient  documents — ambiguities  in  descriptions  to  be 

reconciled.    Smith  v.  Trustees  of  Brookhayen 475 

See  Evidence. 

VEBBICT  ^Ofa  jury. 
See  Trial. 

VETEBAN  --  In  reference  to  his  right  to  public  office. 
See  Civil  Service. 

VIOIOnS  BOG — Notice  to  the  owner  of  hie  vicious  character. 
See  Evidence. 

VILLAaE: 

See  Municipal  Corporation. 

VOTE  — -4<  an  election. 
See  Election. 

WArVER  —  Exchange  of  real  property  induced  by  fraudulent  representa- 
tions—  an  action  to  set  it  aside  is  not  d^eated  by  proof  that  t?ie  plaintiff  con- 
tinued, after  bringing  the  suit,  a  saloon  business  on  tM  property  thus  acquired 
by  Iter. 

See  Kbefuss  «.  Weiluunster 306 

Permitting  an  examination  cf  a  physician  *'ona  trial*'  which  results  in 

a  nonsuit  —  it  is  a  waiver  of  the  right  to  object  thereto  on  the  trial  of  a  new 
action  for  the  same  cause. 

See  ScHLOTTERER  V.  BROOKLYN  &  N.  Y.  Ferrt  Co 508 

Stipulation  tluit  the  plaintiff  is  competent  to  testify  to  the  value  of  an 

oHicle — it  does  not  waive  the  right  to  cross-examination. 

See  Chankalian  v.  Powers 395 

Fixtures  —  a  tenant  by  ctceepting  a  renewal  of  his  lease  waives  his  right 

to  remove  them. 

See  NiELAND  V.  Mahnken 403 

Objection  to  evidence  —  not  waived  by  calling  witnesses  to  contradict  it. 

See  MiDDLEWORTH  V.  LOWERT.    , 418 

WALDEN  —  Village  sidewalk —  the  expense  tliereof  is  not  collectible  from  an 
owner  wlio  has  not  received  the  notice  to  do  the  ^cork  required  by  the  village  char- 
ter— general  provisions  of  a  village  charter,  held  not  to  cover  matters  dsewhere 
specifically  provided  for. 

See  Village  of  Walden  v.  Reltba 241 

WARD: 

See  Guardian  and  Ward. 

WILL — An  attestation  clause  is  not  essential.']  1.  An  attestation  clause  is 
not  essential  to  a  will.    Matter  of  Cornell 413 

2. Svfflcieney  of  one.]     Qucsre,  whether  the  following  attestation  clause 

attached  to  a  codicil  to  a  will,  *'  Signed,  sealed,  published  and  declared  by 
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the  said  testator  Benjamin  L.  Cornell  to  be  a  Codicil  to  his  last  Will  and 
Testament  and  we  thereupon  at  his  request  and  in  his  presence  and  in  the 
presence  of  each  other  have  signed  our  names  as  witnesses  this  seventh  day 
of  May,  1900,"  sufficiently  shows  that  the  testator  signed  prior  to  the  sub- 
scribing witnesses.     Id, 

8. Teatimony  cuioa  testator  having  signed  after  the  witneeseB.']    Where 

one  of  the  subscribing  witnesses  to  the  codicil  testifies  that  the  testator 
subscribed  to  the  instrument  after  the  witnesses,  but  subsequently  qualifies 
his  testimony  by  stating,  **I  am  not  sure  about  that;  I  thmk  he  signed  it 
afterwards,"  and  ttie  other  subscribing  witness  and  the  attorney  who  super- 
vised the  execution  of  the  will  testify  positively  and  explicitly  that  the  testa- 
tor subscribed  first,  the  codicil  may  properly  be  admitted  to  probate.    Id, 

4. The  attending  lawyer,  wlien  competent  to  so  testify,]    The  lawyer 

who  supervises  the  execution  of  a  codicil  is  competent,  at  least  when  called 
to  the  stand  by  the  proponent,  the  sole  executor  of  the  testator,  to  testify  to 
the  transactions  occurring  at  the  time  of  its  execution.    Id. 

WITNESS —  Permitting  an  examination  of  a  physician  "on  a  trial'*  which 
remits  in  a  nonsuit  —  it  is  a  waiver  of  the  right  to  obfect  thereto  on  the  triaX  of  a 
new  action  for  the  same  cause. 

See  ScHLOTTERBR  V.  Brookltn  &  N.  Y.  Pbbry  Co 506 

Effect  of  a  police  captain,  accused  of  a  violation  of  the  rules  of  the  police 

force,  not  testifying  in  his  own  behalf. 

See  Peofle  ex  rbl.  Devaney  v.  Greene 206 

Negligence  —  testimony  of  a  father  that  he  warned  )9  child  not  to  go  into 

the  street,  if  believed,  warrants  a  finding  to  that  effect. 

See  Wbintraub  v.  Guilfoylb 828 

Evidence  —  a  witness,  not  testifying  as  an  expert,  may  not  state  a  conclu- 
sion witJumt  teMfying  to  the  facts  on  which  it  rests. 

See  Redding  v.  American  Distributing  Co 204 

Default  —  opening  of — failure  of  a  non-resident  witness,  who  has  prom- 
ised to  attend  the  trial,  to  appear. 

See  Faist  v.  Metropolitan  Street  R.  Co 593 

Inference  which  may  be  drawn  from  tfie  failure  of  a  party  to  call  a 

witness. 

See  Mulligan  v.  Metropolitan  Street  R.  Co 207 

Cross-examination  as  to  an  expert's  competency  and  as  to  inconsistent 

statements. 

See  Brunnemer  v.  Cook  &  Bbrnhbimbr  Co 406 

Examination  of,  before  trial. 

See  Deposition. 

WRITTEN  INSTBUMENT  —  Parol  evidence  to  vary. 
See  Evidence. 

WBONG  —  Action  for  injury  to  the  person  and  to  personal  property — two 
causes  of  action  exist. 

See  Powers  v.  Bherin 87 
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